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FOREWORD 


, I am glad to see this book written by one of my own juniors, 
Mr. A. K. Sen. I have gone through this book and I have been 
highly impressed by the way in which Mi. Sen has brought, with¬ 
in the scope of a single book, all the vaiied branches of Commercial 
Law. I am sure this book will prove indispensable not only to 
commerce students but also to all beginners in the study of law 

Bar Library, J S. R. Das 

Calcutta > Barruter-at-Law. 

21 . 8 . 41 . ) 


FOREWORD 

» 

1 have carefully read through Hand Boo{ of Commercial Lam 
by Mr. A. K. Sen, and I have been very much struck by some of 
special features. Apart from the fact that the book presents 
die whole subject in a handy form, the manner in which difficult 
topics have been treated is admirable. The canvas is n^ll, but 
the picture that the author presents of his subject is distinct The 
volume is sure to do immense good to students, both serious and 
canal. To be able to breathe life into the dry bones of Commer¬ 
cial Law is no small feat; and Mr. Sen has achieved it perfectly. 


Arun Kumar Sea, m, sue. 
(Boon.), London, Barwki**, 




PREFACE TO THE THIRD EDITION 


The Ktsod edition of this book was very well received tod 
the dock mi completely exhausted within a yev. I, the re fore, 
fed encouraged to bring out the third edition of thii booh. The 
chapten on Insurance and Law of Carriage have been altered 
beyond recognition and I fed confident that they will be appre¬ 
ciated by students and practitioners alike. A new chapter on 
Bankers and Banking hai been added and I am Hire it wfll ierwf' 
the needs of students and hankers on this subject The Iatogt 
decisions both in India and England have been incorporated in 
this edition. The case of Naresh Chandra Sanyal vs. Calcutta 
Stock Exchange Assoaation referred to in the chapter on Com* 
pany Law has been reported ui 49 C.WJ4. at p. M2, under die 
title "Naresh Chandra Sanyal vs. Ramani Kanto Ray". As the 
manuscript of the third edition of this book was already in the 
press the reference of the case could not be given in the book. 

I cannot conclude this introduction without expressing my 
thaafci to many sincere friends, teachers and members of the Bar 
who have given me valuable help and suggestions. 


Bar Library Club, 
H|gh Court; Calcutta, 
lfth July, 1945. 


Author 
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INTRODUCTION 

Notnm of Cwnwt ml Law: 

^The Commetcial Law of 'India hat been mostly bo m ml 
from English Law.) Merchants have k>ng forgotten the pre- 
British Hindu and Mahomedan law relating to contracts, salt 
etc. To understand the nature of Indian Commercial Law 
prevailing today, we have to probe into the genesis of English 
Commercial Law. (The English Commercial Law is a product 
of history and has grown out of what has long been known as the 
Lna Merchant or Lex Mcrcatoria.) Nobody has yet been able to 
trace the actual course through which the Lex MercatofUt 
developed as a distinct body of law recognised by courts of law. 
But it is sufficient to note here that in its essence and structure it 
is a body of customs jnd usages which have been developed is 
course of the mercantile history of Western Europe, wirirhed at 
every stage by copious borrowings trom Roman Law and from 
principles of equity and good conscience. (In its growth it has 
received contributions from every country of Western Europe 
and it has always been regarded as a jus gentium or the law of 
nations.) “When Butler J. spoke in Master v. Miller (1791), 
4 Term Rep. 340, of the lex mercatona as a system of equity, 
founded on the rules of equity, and governed, in all its parts, by 
plain justice and good faith 1 ; when it was said that it WM 
impossible that ‘the maritime laws of any one realm should be 
sufficient for the ordering of affairs and traffic of merchants’; that 
the law merchant is a law ‘whereof all nations do take special 
knowledge’ there was not merely a reference to the absence 
of technicalities, but to the fact that the same rules of law were 
generally applied- throughout civilised Europe/ 1 Speaking of 
Negotiable Instruments K. Bhasyam* says, “The origin of these 
instruments can be traced to the usage and custom of merchants 
and traders which courts of Jaw have accepted as settled law, ia 
view of the general interests of trade and the convenience df the 
public.” It may be equally said of Commercial Law that ft u$ 
he traced to the usage and custom of traden and merehMUh 
which has been recognised by statutes and courts of Inw and htt 

1 Smith’s Mercantile law, 18th ed, p. cerifi. 

•thasyam ft AdjgsWAa Jftfutid* lostrout*. At fr H 
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tad adapted as settled law, ui view ot the general interest! of 
trade Afed the convenience of the public 

Vhfe term Commercial Law dries not lend itself to an easy 
defiattaon Taking from the definition in the Rules of the 
VupVttne Court in England, Lh XII Rule 1 of the Rules of the 
Calcutta High Court (original side) 1 defines commercial suits 
follows —“ Commercial suits include mits arising out of the 
ordinary transactions of merchuits, banket' uul tradeis, amongst 
osiers, those rel iting to the construction t mercantile documents, 
export or import of metchandise affreightment Carriage of goods 
by land, insurance, banking and men/intile agency, and mercantile 
diages, and debts arising out of &uch transactions” From this 
We can dupe uui definition ot tommcrciil I-aw as follows — 
Commercial Law includes the liw ipphciblt to the ordinary 
transactions of merchants, bankers uul tndtr* and denotes that 
branch of the law which 1 elates to the rights ot property and the 
relations of pci sons engaged in commcrtc 

It is also difficult In mumciate whit ire to be rtgaided as the 
different hr inches of Cummcrml Lin The sime Ins mn 
| relate to commerciil is well s cxli i Lujnrnuuil ti insactions 
k The law of contrut t ji mstmu. ipplics to merchants and non 
merchants tquillvN foi the sike ii umcmciu the following 
branches aie usuilly included in Cummcrml Lnv - (a) Law of 
contract, (4) Liw tel iting to sale ui good (<) Partnership law, 
(J) Company liw, (c) Liw of liisiiruiLc (/) C nntru.t of 1 fir eight 
ftient, (g) Liw rditing to cinngi 1 $onds h\ land (A) Law 
relating to cnmmcruil securities, (i) I w rditin h to irbitration 
(;) Law of Bilking uul (4) Liw t cl iting to mgotnhle instru 
ments 

HuMvy of Commercial Law : 

l hat alri ih hcui noticed thitn nnmeruil Liw giew out 
of the Lju Mcnhant > In Lnglina hetou the end of the 
thirteenth century the Lju Met chant w is alieidy conceived as a 
body of rules which stood apatt from the Common Law But 
itaegms to hist been rather i spcual law foi meicaftile truisac- 
tnKf4 than a special law for mcrchints would, we think, have 
hMu found chiefly to consist o! whit would now be called rules 


1 Ormond's * The Mm «f the Ctieutta High Court,** p $6 
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of evident rules about the proof to be given of sales and ffig g 
contracts, rules as to the legal value of the tally m d the' God^ 
penny/ 1 These special rules were supposed to have been known XU 
all the merchants. TTiejnsKhants uscd to^€C?.hk.ia.thc feirs^and 
markets of medieval times and declare the law. The law used 
to be adninistered in fairs and markets by mercantile courts 
composed of merchants. Procedure was informal and justice was 
summary. The law administered by these courts was purely 
commercia and influenced by their composition. From the records 
of these cuirts we find that “ cases turning upon the contract of 
sale are the most numerous. The contract was generally made by 
the agreement of the parties evidenced by the gift of a God’s 
penny or --ariiest money.' * We also find cases relating to fore- 
selling, selling out nf the fair, selling without a proper display, or 
using false measures. Cases of contracts arc also numerous. We 
also come across cases of theft, trespass and assault. The rules 
obtaining in the fairs were by no means purely English. They 
were supaosed to have been known to merchants throughout 
Christendom i^d may as such be corsidered as jus gentium or the 
la*' nf naif ins. 

The market and lair courts disappeared towards the seven¬ 
teenth century but the customs and usages developed by thcm^vSRS 
taken over^by the Common Law Courts and gradually absorbed 
and enlarged. This marks the beginning of the real birth >f 
Commercial Law in Englard. “By far the larger part of our 
modern commercial and maritime law is due to the reception of 
continental doctrines in the sixteenth and seventeenth centuries. 
In the case of commercial law this reception was effected partly 
by legislature, partly by the council, and partly by the various courts 
of law which had jurisdiction in mercantile cases—the Admiralty, 
the Chancery, the Star Chamber, and the Courts of Common Law. 
Through these various agencies many new legal doctrines, familiar 
ti the trading centres of Europe, became part of English law, and 
began to be developed on native lines by the English Courts. 1 ' 8 

CommerdjULaw has not, by any means, reached its last stage. 
The exigencies of trade are continually expanding and, the courts 

i MU * Maitland—History of English Law, p. 467. 
iJWdsworth’r History «f BgriUh Law, ml. 5, p. TO, 

^^iaUbwDfth'B History M ftflMi Lew VoL % p> 102. 
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of Ac country are not to be slow in according recognition to the 
expedients devised by traders for satisfying them. The legislature 
it flan alert to initiate statutes to meet the growing needs of 
commeice and trade 


dal Law : 

The sources of Commercial Law may be grouped undei th» 
fallowing heads 

(a) The collection of maritime usages and customs- These 
were known as contumiers and were compiled for the use oi 
merchants and lawyers. They commanded great authant) ill the 
fourteenth and the fifteenth* centuries in Europe. They may be 
divided into two categories-(f) those which weu collected in the 
Mediterranean ports, and («) those which were compieil tor the 
merchants in Northern ruio[ c 

(b) Roman Law— In all difficult casts where ustom and 
usage failal to afford any solution lefcrence was made to Roman 
Law to Lover the deficiencies of the law oi Lverv civil is ul country 
rt The writers on mercantile law, here. (England) and in the conti¬ 
nent, sought in Roman Law solutions tor difficult and novel pro¬ 
blems and often found them 1,1 

(r) Equity— 1 Wheic Lustom failed and Roman Law afforded 
no help English judges tpphed the principles vif equits ind good 
conscience The law relating to disclosure in contracts of insurance 
and other contracts ubemmae fidci is an example or the point 

(rf) The Fair Court—The principles evolved in the tan courts 
of the medieval times were gradually absorbed in I he IkkIv of 
Commercial Law 

ul Indian Commercial Uw r 

The sources of Indian Commeiual Law are the following — 

(j) Statutes—iStitutes laying down law on the basis )t 
English law farm by far the most important source if Indun 
Commercial Law. The Contract Act, The Sale of Goods Ait, lie 
Partnership Act, and the Companies Acts arc instances of the vay 
m which English Commercial Law has gradually been introduced 
in India 


SbmtbN 


Law, fJtii ed* p- cm 
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(A) English Common Law- Whtie Stalina are absent and 
where Statutes are ambiguous the Indian Courts of Law are alwayt 
ready to apply the English law on the subject. Even m interpreting 
statutes, reference is jlways made to English decisions. 

(r) Indian Custom and Usage—Wherc there is a universal 
custom ol anuent origin, such custom, unless othei wise excluded) 
always governs commeuial tunsactmns. The law relating to 
bundles and the law of dampdupat pi evading in Bengal are illus¬ 
trations on the point. 

(d) Equity—Equity in India as in England always gives a 
tesidual power to Courts to deal with h irsh uses whete the ordinary 
laws fail to give any solution. 
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COMMERCIAL LAW 
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The law of contract may be described as the endeavoqg «f pi& 
ic authority, a more or less imperfect drift by <^j 
nature of the case, to establish a positive sanction 
for the expectation of good faith, which has grata 
tip in the mutual dealings of men of average right-mindedneti?^ 
Accordingly the Indian Contract 'Act defines a contract -as-ad 
agreemacrt'cnforceabtir by law. The most characteristic feature 
of a contract is that it usually creates a right not to thing btft to 
•Bother man’s conduct in tH? future—though some daw nf 
Cdtttract like pledge or hypothecation create rights in things. “Hi 
who has given the promise u bound to him who accepts it, oA 
merely because he had or expressed a certain intention, but to 
cause he so expressed himself as to entitle the other party to rely 
on his acting in a certain way."' The obligation whereby* | 
person will be bound% his promise to another can only to treadi 
by art agreement which the law will enforce. We have, therefor® 
to see what is an agreement ard what agreements will to enforced 

by to#- 

WWtko C on tract ; 

A) of the Indian Contract Act d efines,a .contrac t » 
to. la w. This distortion nati«ar.i 
two distinct parts. First offfl, there gnatfri 
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commercial law 


A|MkMQt I 

An agreement and a promise arc one and the same thing. 

_ According to S 2(e) of the Indian Contract 

Ajpmncnt and « every promise and eve ry set nf 

the consid erati on to^ach othe r, is an agreemtnt 
An agreement or piomise 1 is an act in the lavs wKeaby two or 
more person* declare their consent as to inj act 01 thing to be 
done or foreborne by some or one of those pci sons foi the u«c 
of the others or othei ot them \ Such dcchration may take place 
by (a) the concurrence of the partus in i spoken or written form 
of words as expressing then common intention, or (/>) an offer 
made by some or one of them ind iccepled bv the othei s or othei 
of them In every case an igrecmenl or promise ultimately 
resolves itself into in nffir or pioposil mule by one party and 
accepted by the other When oni ptison signifies to another his 
Willingness to do ir t > alislun 1mm di uig mythin^, with a view 
to obtaining the assent ni thu other to such let or ibstmenu, lu 
is mid to mike i piopnsal ot offer 1 ) When the pervm 
to whom tlu pi opus il is mule signifies his issi t thereto, iht 
proposal is sud to be icetpud When the proposal is iccepled 
the two minds arc ad tdtm A proposil when i^pted becomes 1 
promise j>r an agreement The person making tht pioposil is 
called the “promisor'""and the person accepting the projiosal is 
called the “promisee A siys to B, ‘ will )ou sell me youi land 
BlacLacre for £ 100 ? A is making an offer oi proposal B 
says, "yes” B accepts the oiler The two minds are ad idem 
There is a promise or agreement whuh hinds both A and B 

An agreement may be either expu jr or mpbed An eiptas 
agreement u made whenever theie is an offei coming from one 
party which is accepted by thr other Let us take m illurtiation 
A says to B, "Wdl you sell me your land Blatkacre for £100 9,1 
B sijs ">is ” In this use \ h is mule an offer or proposal which 
B has luepted The two minds ul m agreement or ad idem, 
as it is called, at some one lime with regard to what is to be 
done by both or one An agreement will thus M constituted 
whenever a person mikes anjjffer and another accepts it as a 
result of which the two minds are brought in hftfttpiiy or agree¬ 
ment. 
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An mphctf agreement differs trom an txpras agreement in 
th*|t in its case the act of offei and the act of acceptance ire QQt 
. ikaily t\prcssed eithci vribally or jn wilting but 

hivt to be gjlheitd from the conduct of the partita 
or from sin rounding circumstances, such as the 
gcncril course of dejug between the pirtics or any general or 
lotaf customs vs huh mav fairly be assumed to have, guided the 
conduct if the parties If \ mentions a input at an auction bid 
he is deemed in liw 1i haw made in offer It the auctioneer drops 
his himmer his conduct implies thit he accepts As iffer So 
dsn, if the } ndl i ( omp iny run i Hus in t ilcutt i iiom Iht 
Likes to Shimlw/ ir which stojis to tike up ind set down 
pjssengus it implies th it the Compi v is nuking iu offu 10 
un\ inv numhei oi iHl public 1( iny phee on iht route at 
the stitul fare If iny |k.i son ^us in the hus he is presumed by 
liw to hiu icuptul the oflei to m> the lire which is dm foi 
the (list incc Ik w nits to ti ivil 1 

Offer: 


A pel son is sud to mike an oflci when he signilits In mother 
his willingness to do m to ibstam from doing inything, with a 
view to obt muiik, the lssent of tint other to such mictof 
abstineuu An offei keomes complete when it is commumesh 
ted In tin offeree Without such cnmntunu itmn, the nfftr is of 
no effect hi i u is iht oflcuc is concerned 

Sometimes i person drdaics lus intention to mike in offrr 
but does not ictuilly make an oflu In this can. such a declare 
fum iiinit be nested mcl tlm turned into in igrctment Thus 
Offerdistiii ln ^ LiSL n * ^ Jl,,ls 1 Nulcrson 2 thi defendant 
guislicdfrom nhi^isal thit he would sell by mctinn certain 
an intention to (uiniturr at i pile some distinct trom I oiidon 
make an offer *jjj L pJjmtjff wtn i fiont London to th ippointed 
pi ice ind found the sale withdtawn He, thereupon, uitri the ilifen- 
^dant for bleach of c-ontnet It was held that the dcfend'mt’s 
advertisement Aimply dcdaied his intention to mik<» in offer to 
my intending buyer It could not the ref oil, be accepted bv icting 
upon it as in the case of Carlill Carbolic Smoke BMI Co 1 

-,- - - * 

1 Poynr t Cm, (I W7) 1 TR 14H Fiott v 4\!uBm\ Dotty Co, 
(t<osy t *6 m 

* lib 
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As offer should also be distinguished from an ulvitatiou to 
nfedkr 40 offer When 4 shopkeeper issues a price list or places 
priced goods in his shop window, he is not deemed 
m law to make an offei to sell at the named prices 
01 to sell it ill In both uses it is an invitation to 
intending purchases to make an offer Persons asking for tenders 
do not in the same way make any offer which can be accepted. 
They simply invite supplicis la make offers whi(.h they can 
accept. 1 

(An offer must be made known to the offeree to uuble him to 
accept it and form a binding agreement) Theic cumol lie any 
agreement or acceptance unless the offer has been communicated 
to the offcitc Thus, it A declired a rewaid for 
£onafan^jfler rctnvcr V oi his lost dog, he is not bound to 

pav any om who finds his dog in ignoiance of the 
rewaid 1 he finder in this clsl cannot he deemed to have accepted 
A's offer by acting ujxin it sinic he had no knowledge of the 
offei The finder of the lost dng can only get the award if he 
knew of A’s offer picviimsl) to hh so hnding J 

It is now d settled principle of lew in Indn that if a min 
perfoims the conditions of i proj>osal made by anothei in lgnoiance 
of the proposal itself, the person who thus performs the conditions 
of the proposal cannot lie deemed to have accepted the pioposal 
and thus to be entitl'd to any benefit under the contract In 
Lalxnon Shukla vs (loiui Diitt' the High Com I of Allahabad 
form illy laid down this principle Thi Plaintiff in tbit rase was 
in the Defendant’s service as i Mumb On the Defendants 
nephew having absconded the Plaintiff volunturrd to search for 
the missing Ixjv In lus absence the Defendant offrud a reward 
of Rs 501/- to any one who might bring back the boy Subse¬ 
quently the Plaintiff found the boy and claimed the jeward It 
wav pioved that the Plainliff did not know of the offer for reward 
when he mtde the search ind found out the bov It was hdd 
that the Pl-unliff was not entitled to the reward In this instance 
the Alhh ilvid High Cour*, following the rcceut Encash decisions, 
declined 1 1 follow tlie Fngluh use of Wilbam w (arwaidine, 4 


v Faery (lflQ3> AC 
*SoJbm 4 

1 (»30> 11 All LJ 489 
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II 


£pi a car given by B la A. Giving of the car is said to be the 
consideration fur A's promise,-it is a benefit which A gets in 
return fur his promise, It would be the same U A promises to 
pay £100 if B will promise to give his motor tai in itlurn. In 
this case, as noted before, the consideration foi a promise is a 
promise and B, by accepting the uffci, cm compel A to perform 
the contract and if A fails, to sue him ior breach of contract. 

There are ceitain rules rrgaiding consideration in En g lw H 
law —(1) Consideration need nol be adequate. This means that 
the court will not enquire whrthei ihr consideration in a puticular 
use, that is, what has been done, touhornc nr promised, is equi¬ 
valent in valut tn the promise of the. piomism The minutest 
consideration is enough presided it lias some valut in the eye of 
hw. Thus if A promises to pas £100 to B foi an old stamp 
whidi B gives to A, it will be no dcitnie of \ in answei to Ws 
claim that the stamp in actual fact was ot a much smaller value 

(2) Consideiation must be real and not sham This means 
that the consideration must be ot real valui and l nt one which 
is only of apparent value Thus il A piomises to piy B £100 
in considerition oi Bs pinmisc to like him to the muon, the 
c'mudtration is sham and nol ltd a» Hs pi rim-a is absurd. 
Similarly, sup|)osc \ osscs B i-BH) ind \ oilers to pis £W down 
in full settlement B icccpls and \ pays £Y0 in lull settlement. 
Nevertheless, B can sue fm tliL unpaid balanu ot £10 as hw 
piomise to accept in hill settlement of a kbl of £100 is 
trails a promise to foi can his claim to the odd £10, and there 
is no cunsidenlinn foi tint But now, suppose that A’s debt 
is pivable in future, say 1 months hcnct, and A ofltrs £1 J'Wii. 
It B takes tins, there is consideration for Ins giving up odd £*# 
i'/* his getting £1 thire months sooner than ht is entitled to it. 

7 Consideration must not lie illegal This means that any 
piomise nr act oi forhr nance which is arainsl law ir public 
policy cannot ht the consideration for arothci piumi* 

4 Consideration must not he past A past consider ition, 
that is one which i* wholly cxuuled before the piomise is in¬ 
sufficient to suppoit a subsequent promise Thus* if I oiler 
Ri. 10A to B, if he will run from Dum Dum to C di ott j, then 
B, by actually running from Dum Dum to Calcutta, will stand* 
tsiH»us)y accept the offer and exeute the consideration, and I dull 
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be bound to pay him Rs, 10/- But d I piomise B R*. 10/- in 
coniideratian of his having run fiom Dum Dura to Calcutta last 
week, the consideration is past It is something done before the 
offer and sueh consideration will not be able to support a binding 
contract in English law 

5. Consideration must move from the. promisee, it, convidu i 
bon must move from the party entitled to sue on the contract 
This rule is expressed by the maxim No si j anger to the considera¬ 
tion tan sue on the cunlriLt Suppose A promises to pay monev 
to C in rnnsidtjjtiun of Bs piomising to build i house B builds 
the house C cannot sue A on the prompt because he has nuthti 
done nm lurelxmiL, nor sutfuid in>thing nor mule any picmnse 
tn return foi As promise 

According to the ndian t onti let Act n sidcntion Ins ban 
Indian Law defined is follows 1 

When at 1 he rltsuc ol the jirrmuscn, the piomisec or uiy 
other pirn in his done ui ilist uned irum doing or dues or ibstains 
from doing, or pi onuses to do oi to lbslam iiom doing some 
thing, such id oi ilistme nee oi promise is called a consideration 
for the piomise 1 On the fiu ol i», tlus definition mikes i 
dcpartuic flora the English law in two lundamcntal points, vi* t 
(1) the woids promisee or uiy other pcison implies lhit tunsi 
deration may move either fiom the promisee oi tioni some mt 
other than the promisee 1 hu* in C hinny i t \ H uiiyy 1 the i uts 
were as follows 

A, by i deed ol gilt, nude ovei i rcitun propel tv to hei 
daughter on condition tint ihe dinghter should jay an mmuty 
to A’s hrothei is had litcn done by A On the same date the 
daughter exteuled in writing iu fivoui of the bmthci agreeing 
to piy the u units The diughtcr hawng dec lined to fulfil her 
piomise, Ihe hrolhn sued the daughter to recovei the amount 
due undc .1 the agi cement It was contended by the diughtci 
thit no consideiation proceeded from the luother and that he, 
being a stranger to the consideration, had no right to sue It 
Was held that the umsidciatinn indirectly moved from the brother 
to the daughter anil that he was, therefore, entitled to munlain 
the suit But though consultation may move from a third party, 


i&ctm 2(d) 
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it should be remembered that a pa son who is nut .1 paitv to the 
agreement cannot sue 011 the agi cement. 

(2) The words 'has done* or abstaujed tiom doing dcdirr 
the law to be that an act done by A at H\ request without any 
contemporaneous promise from H it lJu time, ma) he a considera¬ 
tion tor a subsequent piomise hum B to \ This cLailv shows 
that in India past consideration is 1 good consideration. Thus in 
Sindlu 1 Abraham 1 , the Plaintiff rujduul seivicc tn the Deten 
dant at lus dtsiu cxpiessid during his nunonly aid continued 
iloiug him struct at the sum iLquest ltlei his miionly The 
question ainsc whethu such suviu constituted a good ton side ra 
Uon ior a subsequent expressed pumint b\ the Deb n dint to pay 
in annuity to the Plaintiff It was held that iht agueinmt which 
was ior compensating fra past services 1 endued, was a \ did ate 
under Section 1 ol the Indian (untiaet Act 

The Indian law lcgauling loom delation also diflu s jium the 
Lnglish law in tli.il certain agreements without cuiisidcntiun arc, 
nevulhdcss, valid llicsc agicuncnts are (I) a giatuitoui 
promise is binding if it lx. in willing and icgMtrcd and if it be 
madL on at count ol natural love and affection between parties 
slindiug in a iicai idition in c ieh otbci (l) \ gratuitou# 
piomise is also huieluii> when it is 1 pjomisc In piy a time-barred 
debt, though willu ut anv umuilu Hum, provided the piomise 
is in writing and sigu.il bv tin pinmisoi or his dul\ autlionscd 
lgent. (S) A piomise In compuisPe, whnlls 01 in put, a person 
who has jlrcad) voluntaiilv done uwiu tiling hi the urrnmso*, is 
enforceable, even though it is without consult!all 11 (4) A 

piomise to compensate lulls 01 111 part 1 pci son who has alicady 
done something volunlirily which iht pionusni is leg illy cumpill- 
lble to do, is 1 valid eontncl 

Exception to the rale “no Consideration no Contract 11 

Section 25 oi the Indian Lonlint Act makes a significant 
depaituie from the hngli&h kiw in that a dispenses with tnnsidcia* 
tion in the folk>wing cases of umliads which are valid and binding, 
even though the* art made without lonsiduation 

1 .Whue the contract is expressed in wilting and registered 
under the lew for the time being in force* lor the rcqistiation 
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of documents and is nude on account of natural love and affection 
betw e e n parties standing in a near relation to each other. This 
naturally forms an exception to the rule that a mere gratutom 
promise is void. It states that a gratuitous promise made for 
natural love and affection by parties standing in a near relation 
to each other is valid> unless, of course, it is induced by fraud or 
misrepresentation. In every case, however, natural love and 
affection has to be proved and parties standing in a near relation 
to each other, do not necessarily imply 'mere relatives.’ Thus in 
Mrs. X. Pi. Mr. X. 1 a promise by the husband to provide main* 
tenant? to the wife was declared void, as it was obvious in that 
case that no natural love and affection existed between the husband 
and the wife. It should be lemembered that a gratuitous piomise 
under this provision can only be enforced provided it is in writing 
and is registered. 

2. Where the contiact is a promise to compensate, wholly or 
in part, a person who has alitMily \oliintanlv clone something for 
the promisor A finds Its pm sc and gives it to him R promises 
to give A ±50 \ ian cpfuiir the promise it should be 
remembered in this connection dial past sowers rendered erf the 
destre of the ptomi\ot is a good considciation under Sctfion 2 of 
the Indian Contract Act. Kill this Section (S 25) deals with past 
services rendeicd voluntarily and provides that, though such 
services do not fmin a good considciation, yet a promise- based on 
It is iKvnlUcless cnluiieablc. Thus in Kalipad i r/c Duffytdav’ 
it was held that where certain servu.es writ lendered by a pleader, 
on request and in pursuance of an agreement to pav a rrrtain 
remunnation, the services rendeicd not lx mg voluntary, the agiee- 
ment could not he treated as a promise to compensate under this 
section, but an aerement based on good consideration undei 
Section ? 

5. Where the contract is a promise to compensate, wholly 
oi in part, a prison who has alte*icly voluntarily done sumething 
which the promisor was legally compellable to do. A supports 
B’s infant son. B promises tq^pny As expenses in so doing. As 
the promise is based on A's voluntarily doing something which 
R was legally Compellable to do, A can enforce the promise 


1 »I.C, 217. 
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4. Where the contract it a promise to pay a time boned debt 
without consideration, provided the promise is in writing and 
*igLied by the promisor 01 his duly authorised agent According 
to the statute of limitation a debt cannot be ((.covered by th' 
crcchtoi after the period of limitation has expired, unk&s the dcbtoi 
or his authorised agent acknowledges the debt or makes payment 
either towards pnnupil or interest before, the expiration nf the 
period of limitation 1 But this Section gives the creditm the* right 
to enforce paymtnl of the debt, even attei the txpu Mon oi the 
jcnod of limitition md even in ihi ihscmc of lcknowkdgment 
m pivmcnl piovidLd llu ilclitoi n lus dulv mthorised agent 
promises in writing ittci the i\pn itu i >1 the pciujcl it limitation 
in r l ni> the dthl Jhc suhsequuU pninusi m lbs use though 
without tim'idirihnP is \ iliil in 1 (iitoiccihli 

When thi emiti id is i pinnule to ippmnl m ^ent 

\ mrding to the Sution 1^ id tin Indi in Ciuliit \ii tK 

unmet of agency lupntc no Lonsulcnlion 

Other Elements of i Valid Contract: 

\ Landing to Sidi m 10 d Llu liicli in ( unli ict VlI i umti i 1 
is \ iicl whin (I) tlu piihes In il >it uimpiunt to tontiad, 

the i^rccmcni is 1 in ivhl ilviul li\ free i muni md the 

inisiclirlimn ind ubiat Jit liwtul 

1. Parties Competent to Contract: 

1 fetus ptrvm is ltol lorrqtUiU to tutu min a \ ilid cm 
li ut Thus umtruls uitucd into 1>\ fO minms uni (fr) persons 
of iiusmuid mind ut void 

Contracts by Minors : 

According to the higlisli lit in mljnt is^ ijuson who 

Ini<lnK l™ JLiaii. L l 1 * Mj iqlw 

ol Li yLIiul m no mt nintiaclw is tnfliei wild 
ni voidable i Mv is \ did nheTT TT v t K f^ nucss mi'*" uni m Jqt 
till “"Sc ntlit of iCi^iataDP^ fr \t iT liudahiT^ai the inTTTffi ifjfit 
n fuitwhcn TSt contiatT wa* util he lot nuts uries 
bTifrftt oTTET rmhoi TlTus j» infiinr Hy [,» w,TiaM 

lo nay for" necessaries soM- ut (IdnuuiHfi hlffi jind this w js ilsq, 
t fru tuHy thc TilfclUh 3ale nt Nccessane^in 

tteiy cate, mem goons suitable" I d the LonSftiotr of life of such 


‘Section 10 k 20 of the Tndian Limititmn Act 
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$#$fl inquiry into all the gra|Bwlaaa& rf the case, 
rjquif^cnts jwd^ethef 4hmgr com 
Inman 1 , the facts were as follows; 



minor. 


A tailor supplied an undergraduate of Cambridge who was 
an infant, with a few velvet suits. The father of the under¬ 
graduate deposed that at the time his son was amply provided 
with such suits. The Court held that the suits supplied were 
ort to he considered necessaries as there was do need for them at 
the time in question, and, therefore, the minor was held not 
liable to pay for them. An infant was also similarly liable to 
pay a reasonable sum for his education or for instructions in a 
trade suitable to his conditions in life and he was also bound 
by a contract to serve for wages, provided it was, as a whole, 
for hip benefit at the time when it was made 

But after the passing of the Infants Relief Act, 1874, 
infant’s contracts in England are now divided into thice classes: 
<1) Void, (2) Voidable and (3) Valid. 

(1) Void: Under the Act the following three classes of 
Contracts have been declared absolutely void: 

( 0 ) Contracts lor-re-payment of money lent or to be lent. 
(6) Contracts for goods supplied or to be supplied except- 
Tng necessaries, and 
(c) Cpntractam accounts stated. 

(2) Voidable: There are certain contracts which ate valid 
and binding on the minor until he avoids it, either during his 
minority or within a reasonable time after the attainment of 
majority. These are contracts which relate to sale or lease of 
immoveable properties and partnerships. 

(3) VaKd: As by common law, so also under the Act an 
infant can enter into a vjlid mntrart for necessaries and for his 
benefit. 

According to Indian law the age of majority is now regulated 
iwK ajt by the Indian Majority Act of 1875. According 
to the Act, every person shall be deemed to 
have,attained majority when he shall have completed the age of 18 
(rears, and not before, In the case,' however, of a minor rf Whose 
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person oi property or both a guardian has been appointed by a 
Court, or o£ whose proptity the superintendence is assumed by 
a Court of Wards, before the minor has attained th age of IB 
yeais, the Act pumdes th it the age of nujoutv shall be deemed 
to hive hull attained on the minoi completing his ige nt 21 years 
According to the hull in law, a pci sun nho his nut itt lined 
majority is (.died a minoi md not an inhni, -uhieh is tlu turn 
used in Luglivh law 

Unlike Li gli&h law, the ludim Coutiact Act 1 , did ncs diat 
all Liintiatls by nimurs ut absolute 1) \uid excepting conn ids lot 
l u css nit s md leu lus benefit 11ns is conhmicd by iht decision 
ot the Judicial Committee uf the Puw ( ounul in case of 
Motion llihi vr Dhaj undas Lxuptiim, hovvcvu, In this ride 
i provided by contracts tnr nutssinis md Un tlu he lcfit oi the 
nunoi, in respect nt vshicli the lnv is ilu sum is n Lngland, 
excepting fur one fund imtnt ll clifhiciict I he diLliiLiiu is that 
uhik in Inline! unchi uch umti lets the minoi is personally 
liftlc, in India it is not the minui but lus cslitc is huh is liibh 

Celt am iulcs rij exception hrvL, himcvu m be noted in 
idditum to vein! has Ixlti nfcriul to iIkivl Justly, though a 
tmtini ciiinot entu ii to i \ did conti ut (ucptinc for uucssanes 
md for his Ixudit, yet in igncmuit ciitcfcd into hv i competent 
|Kisni nn his kb ill r ill be \ llidlv mfniud by him md igainst 
him 1 bus i minoi s piuputy cin k sold ui It ised nut hv his 
tiuclun and tlu minui, in ill such uses, is bound h> it unless, 
j! uursc it is pmved tint tlu 411 irfli 111 ssas > line, inversely to 
ihc lntcuM of the 1111101 Sreondlv, u cm dim, to some decisions 
nl tlu All dial) id and Midi is Hul (ourts it Ins ken held that, 
it 1 mum mikes 1 cuntrul by (i ludiilenllv mu esc tiling to The 
ole put) ihitliclns ittuned 111 ifoiitv he m iv h estopp'd 
hv SciMuji t ]5 of the fndnn Jviduici Ait lrom setting up tbit 
lie vs is 1 minor when he r leu 1 l.ito the iHnlmf Hut the 
Ciluiit 1 High Couit tends to imline In ilu suss lint ’k ihilnne 
ol Tslnppd does not affect Section 10 rl the Indnn Cxnlrul \ct, 
vi hereby all contncts ol i minoi hiu been dedared void except¬ 
ing the cases already referred to It sums that the Cdculta High 
Court is right, for, in a body of codified liw x inc enactment 


1 Sect if n 10 
3*1 Cal W 

1 For iHails re S 115 oj the Evidence Ad see mf 
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jbould be so construed as to lender tht express provision of p Mbe * 1 
Mffetment absolutely nugatory Ihis view is confirmed by the 
tfebaion oi the Lahore High Couit in Khangul vt Lai ha Singh 1 . 

Contrueta by pmoni of unaoimtl ^ s 

(fl) Lunatics and diunktn persons aic generally itgjided as 
persons of unsound muid Coni j ads enteted into by a person 
during his lunacy 01 drunkenness arL void Hilt i contiad 
entered into by a lunatic whin he is sane tnd sober and is 
perfectly upakli of (diming i rational judgment on the contract, 
u valid# 

L Free Consent: 

Two it moic pci son ^ arc siid In consult when they ague 
upon the same thing in the simi sense* \ agreed to buy of 
R 125 bales oJ Sunt (citton to uuve ex sulmg Irom 

Bomhiy There weit two ships nimed Pctths\ siding from 
Hombiy and \ hid in his mind one of these ships D the olhei 
It w is held tint there wi no eonti id n the puties did not 
agree upon tht mm th w s in the sum sense \ consult is 
said to k not Iilc whin il is i uisul by mv oi c of the following 
(\) (ouuun* fB) Undue viiflueiict (C) Mist ike (D) Mis 
representation inrl (I) Fruid 

(Aj Coercion s 

An agittintnl is sud to hr liiduitd In coercion whin one 
party eoinpel the othei to e ter into the urrement by 
(t) committing «u thu itcmna to commit an id punish iblt by the 
Iiulnn Fend Code n (//) detuning nr thn itcmiig to detain 
unlaufulh im jropulY to the prcjudi t oi any peisnn* \ says 
lo It I shill sd lire lo \out house unless you igrte to sell the 
house to me lot Rs 1000 ’ B sws, ' VU right I shdl sell you 
mv house (or Rs 1000 This is obviously in agreement caused 
bs uiLuirin md \ will no 1 It iHowid to entorce ihe lgieeinrnt 
u»am B H has the nghi to tiut the inntract as soul Hut 
if R finds it pinfitihlc io sell the liouss he cm compJ A In pti- 
frrim Ik rontrid The person using couciun his no n^ht on 

J (1920 9 Lah 701 

** Lion J ? 

r m s Mtchfkm (1864) H k C, 906 

' V\tK»n 1 
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the contract But the (>crion coerced his the right to tuat the 
contract either as \oid in as binding ( ontruls induced by eouunn 
are thus \oidablc at the mstincc jI the ptisu enticed 

It should bt noted thit it is i nmiurnl wliLthir the lndun 
Penal Code 15 m is not in force 111 the phec when the toeuinn is 
employed Tlu tnllowin^ cwmpli ^iv 11 b\ die Inch n ( mir U 
Aet 3 sull mike it eleu 

\ v on boud in Lnglisli ship m 1 lie h Ji seis 1 uive^. It In u Lei 
mtr m mice mint b\ in let iinountma to uininil intnnidition 
urnlet the lndun Pend ( odi \ itluw mis sues ]> (im In uh 
cl conflict it t diutti \ Ins emploud 1 iciunii, ililu^uh hn 
at is not an oflenct by the liw lit 1 n^Iind uni ihhnuj,h su i 06 

til he lndun Pc ml lode w is not n irnu it tin tune when ot 

pi e is hue 4 lit let w is drint 

1II) Undue Influence : 

\ eontruf is sud u be i dm d b\ undue nifli« 1 e where 
tin. 1 I Hums subsislin,. kt\s ui 1 he puties ui 11 h ♦hit one it 

itu jililies i in \ |Misitif mi to doimntk tlu will of tlu calm ind 

lues thit position to olu uh in 11111 nr i(l\iiitu,i nvci the other 

Dnminitirin in 1.1 the w II nl 11 lie 1 is inlined in ‘he inflow 
iji nun 1st iPeis 

(/) Wbeie 1 p its he Ids 1 klI 01 appirent luthonts os 1 
the the t K 1 1 >lluf 111 relilion to his child 

(//) When 1 j uiy s' nds 111 1 iiduuus rchtnn nthcothu 
e K 1 soluit 1 it 111 j e) limit to Ins elicnl 

(rtt) AA he i< 1 ik 1 son in ike 1 mat net with 1 pi* wit wl wr 
nitild eipuitv 1 iimponrilv or piim mciplv 
iffeeted bv it 1 son oi illness 01 me nl il >1 Imchlv 
distress, ( s 1 do to entcuna into ujMijiI ivitli 
hu patiLnt 

All contiads tured b\ undue influence .11 c vnidiblc it the 
option of the pirty nvci vs horn the undue indue tue i» etiiusrd 
Where such 1 1 el it ion ship exists between the parlies as would 
nermolly lead to the uifeienec thit one pirty is in a position to 
dommilc the will of the nthci the next question to bf decided 
is whether the contract is iinlm feu the latter If it is untan* 

1 Sec 15 
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the presumption will be that the contact was caused by the 
exercise of undue influence The burden of proving that no such 
Influence was exercised will rest on the former The following 
examples will dearly illustrate contracts brought about by the 
exercise of undue influence. 

(tf) A having advanced money to R, his son dining his 
'minority, upon 11s coining of age obtains, b\ misuse 
ot parental influence \ bond Irom H foi a gaiter 
imount than the sum due in rcsixct it the ad\ met 
A employs undue influentc 

Qfr) A, a mm tnhebkd by disost or igi is unkind by 
Hs influent mu him as his midic il it end ml it* 
Mice to piy H in unreason ililr sum It r his nioltssmnil 
sti vices R employs undut influence 

That tit tlsts himeui which should he timidly listin 
guishul lioiTi cists ut iindiir influuut 

(t) llius A ipplits lo 1 1)inker lu* i loin it l lime when 
mcmc) is \tiy stiru Tin buku dulines In give 
the. loan lAtipt it m imusmlh high ntt of intaest 
A iccqts llic lorn on these turns This is i ti msac 
tion in |Hl oi dm ii v couist of business, md tin con 
triil is not induced bv ill clut influuut 

(C) Mia take s 

Where both the pirtics tu an icreuntnl tie undu a nustiU 
as to a matter of fact csstntnl to the igictmenl, the agruincnt is 
void 1 Mist ike nulhlies consent hut only when the following 
conditions urc. sitisfitd 

(/) Roth the plilies an sufltiim, frum th mistake Mis 
tike on iht pirt ol one of the putics only docs not 
make i tout net void It A puuhascs Hs horse for 
1500/ thnikiiM that it had won the Dubs nice 
Without B tvci having induced the belief, the contract 
will mol lx void The mistake was only unilateral 
(ti) The mistake must be as to aj essential tact Mtre 
mistake as to apv important parliculir, or any 
collateral circumstances «v mistakes of judgment or 
vilue will not make a contract void The following 
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may be ated as instances of mistake as to an essential 
fact of the contract. 

(a) The pasties may be mistaken as to the identity of the 

contracting parties. A lady comes to a jewelled shop 
and represents hei&tli is Mrs X. It tlu jeweller con¬ 
tracts to sell any jewel to the lady the cnnti lit will 
bt void from the very outset as the conliiLt is pm- 
polled to be between the jeweller and Mrs X and 
not the lady 1 

(b) The parlies miy be mistaken as to the ultntilv ol the 

subject mallei about which they arc ajmatenih 
agreeing A agrud to buy tiom B Surat Cotton to 
airive e\ Pectin* iiom Bombay” Theie weic two 
ships named Ptales* sailing horn Bombas and A had 
in his inmd one ol these, ships, B the other It was 
held thit as then w is a mistike as to the identity 
ol the subject inattei nt the supjinstd umluJ. thue 
was no ionli.ni at all 

It the mistake is as In the ejualits if the thing contracted tm, 
the mistake will onk iffut eonsuit it it is i mislikt ol both 
parties ind is as to tin evistcnu nt some qudit\ whiLh nukes 
the thing without *ht qiiditv essentnlly differei t horn the thing 
as it was believed to be A common mistake js to some quality 
which only makes the thing marc or less valuable than it was 
supposed to be will not invilirhte the contiaet \ huvs a pietun 
whuh both tht buyer md the sJlci believe to be the work it an 
old master. The huvci pays a high puce. It turns om tint the 
picture is only a modern copy. The contrail will sldnd m the 
phscnce of misrepresentation * 

(r) The paitics mn\ be mist ike u as to the bisi > ol the 
contract Thus, if the parties enter into i conflict 
for the sde of some specific article* the existence of 
that article is the foundation of the contract li it 
turns out that the article had perished before the 
contract, it will be void 
(D) Mbrapramtation and Fnmd: 

We have seen above that a mistake makes a contiaci void. 

1 Mr vs Summons, (1927) AC 187 (For fuller discussion, set potf)*. 

* Raffles Wmmrnt, (1864) H fc O, 906 

a fa MMcmeMtaltaL ridat a V 
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tpCh mistake i$ common to both' the parties. It is .not fadiqied 
Ig/'oiie to mislead the other. But it is not uncommon to <«id 
p|fe party inducing the other to enter into the contract by malting 
a false statement which he himself may believe or disbelieve; 
A says to B that his horse is healthy and that B might have it 
for £50A. B relying on the statement of A that his horse is 
healthy buys the horse for £50. It turns out that the horse is 

not healthy. If A himself believed that the horse was healthy 

H will be a case of innocent misrepresentation. If he did not 
believe so, it will be a case of fraudulent misrepresentation or fraud. 
Id botj^ cases B is entitled to treat the contract as not bindiog 
On him. ir., the contract is voidable at the option of B. If he has 
not paid the purchase price he can refuse to pay it and ask A to 

take the horse back. If he has paid the price, he can ask A to 

take his horse back and refund the purchase money. Let us treat 
Misrepresentation and Fraud separately. It should, however, be 
noted that a fraud or misrepresentation which did not cause the 
consent to a contract of the party on whom such fraud was 
practised or to whom such misrepresentation was made, docs not 
render a contract voidable 1 . 

Fraud: 

Section 17 of the Contract Act slates that Fraud means and 
Includes any of the following acts committed by a party to a 
contract, or his agent, with intent to deceive another party or 
to induce him to enter into the contract. 

(1) The suggestion as a fact, of that which'is not True by 
one who does not believe it to be true. A tells B knowing it to 
be fake that his colt is of pure Arab breed. On this suggestion 
B agrees to buy the colt for Rs. 500. The contract is voidable 
at the option of B on account of fraud. 

(2) - The active concealment of a fact by one having knowledge 
qr belief of the fact. It is fraud for one to conceal material facts 
which he is umjer an obligation to dispose when he is entering 
into a contract with another. This duty to disclose doespot arise 
In cases cd all contracts. It arises only In the following cases. 

(i) Statutory obligation to. disclose:—Certain statutory 
provisions require parties tO a contract to make die- 
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dosuic ot matcn.il facts. 'thus, bed ion 55 M the 
Translcr of Pinpcrty Act lequiie* a seller ol ual 
pioperty to disclose ill defects as to his title m 
property to the bu>cr. Ihciefoic, if in contravention 
of this pi o vision the seller conceals any defect m Jm 
utle .n d tells tlu Iniyci that his piopeity is fru ‘uira 
all lnuimbraiULs, the buvei mu) licaf the . mtiad 
as \oid even if he. boss the propcit), in use the | ro- 
pufy turns out to be mortgaged ui subject to mmlu 
incumhr inics 

(n) Duty to disrlnse ansing out ui Ubcmnme fid « (utmost 
abundant Jaith) - Whuc pan us to a cniituci suind 
in such a ltlatiunship that utmost good faith is 
requmd of llitin, thc\ must disclose all maternl f uls 
Family sLttlcmcnts m cumpionusr of dispulo mil 
tfacts between soluiluis and clients, or bowitn 
doelois md p Hunts oi bet wren iathu and son, oi 
between tiuitce md cestui <jiic Un\t an illusl Hums 
ot umliacts »\ this i)pe wliutm the putits must 
disclose ill main ill 1 lets 

Duty to disclose mitinal I lets in loiliitis nl mseuanu, t %. 
LA Assurance oi Fue and Mimic limn anus, is ilu* „i»Minetl 
on lilt [tans assuied b\ ihi lnsuiaim Act the oason fc i this 
is that onlv the a.suiul knows all 1 'its ul.it mg to the nsk undo 
Icikui b) the Insuiauee i impans t s details dinut illness, j ta s md 
so on ut ihe paits assuiid 11 lIk manual i Ui au noi disposed, 
the unipmv is entitled to 1 1 cat the polio as sold. 

In all otlm eases oh conti u 1 wlurv iliLtc is uo uu 4 \ to 
disclose east on the parties, tlu p.ulics must take tire I them¬ 
selves. Thus, ui ordinal \ uuiliaiN oi sde the huvir must kc 
eair ol lumseli Ihe scllei is undu no obhuahun to disclose 
material facts A sell* Ins luusi in li fm £50 V knew that the 
hoise was ill. But lie ntvci made ai y icpiesentation Ut B to the 
r/Tect that hu hoise was not ill His concealment ol his horse’s 
illness will give B no giouml to iical the contract as void* Tor 
A had no duty to disclose matenal fids Ji ought to have 
verified facts for himself. This is what is known as Cavrat 
Emptor, uc, "buyer iKwaiCp” 

(3) A promise made without my intention of pu forming it; 
—-If a party to a contract makes a jiromisc, which he has no 
intention of performing, with a view to inducing the other ptHV 
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to enter into the contract, he commits fraud. B gives A Rs. 100/- 
on A’s promise to draw a poi trait foi him A has no intention 
to draw the portrait. A is guilty ol fraud 

(4) ) Any act m omission which the law specially declares 
to be fraudulent :—Ceitain statutes declare ceitain acts as 
fraudulent. Thus, any transfer of immovable property made with 
intent to defraud crcditois is declared fraudulent by lha Tiansfer 
erf Property Act 

(5) Aiiy other jet fitted to deceive. 

((i) Silence as Fiaud ■—Mtu silence as to facts likely to 
affect the willingness of a peisoi. to enter into a contract is not 
fraud, unless the niLUinstaiucs of thr cist au siuh that, legard 
bang had to them, it is 1 he dutv of the person keeping silent to 
speak, ot unless his sjIcqlc is, in itsell. equivalent to speech H 
says to A—* If sou do nut dens i1, I shall assume that the Hoisl 
is sound* A says uotlurg Hci As silence is equivalent in 
speech U in this List K huvs the hoist and finds that the horse is 
unsound, ht cm impLu.li the lontnct foi fiaud which in this case 
was Vs siknu 


; 


We have seen befou what is the essence ot misrcpiescutatum 
Misrepresentation meins .uul includes - 

(II The positive assutioji, in a inannu not warranted by 
the information of the person making it, ot that which is not 
g Kt ion jg irut, though lie believes it to be true A tells 
W thit his laud pmduecs 1000 bushels of wheat. 
On that lcprrsfnt itinn 11 buvs the land. It turns out that the 
land product* nnlv 'MK) bushels ot wheat Bui A beheved that 
it produced 1000 bushel* ol wheat though he had no reason to 
believe so on the wfoi mutton ht hud H can treat the contnct 
as void foi misrcpicsentation But 1 1 A had goad iea*on< to 
bekeve in his statement on the miortnaiion he had, it ttould not 
Am been a case of mwepimentation It would have been a case 
of mutual mistake 

(2) Any breich of duty which, without an intent to deceive, 
gains an advantage to the person committing it, cr any one 
claiming under him, by misleading another to his prejudice oi to 
the prejudice of anyone claiming under him. We have seen 
before that in a contract of insurance the person assured has * 
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duty to disclose hu age etc It the assuied on an hopest belief 
states his age as 25 whereas he is really 27 and thereby obtains 
a lower premium, it will be i cise oi mist (-presentation bs bleach 
of duty without an intent to deceive 

(1) Causing however innocently, a paity to an agreement 
to make a mistake as to the subst uue of the thing which is the 
subject of the agreement Mistake induced hv one i arty to the 
lontuct is to the main subject mattci of the cnntiait mikis the 
contru.1 vendible at the opium ol the nlhci puts even if 
th it inducement was innocent Misti ke ibuut any pu titular 
mittti not forming bv itstlt tlu subject in iltti if the amtiact 
will onlv amount to i breach of w mants 1 but not to misrepresenta¬ 
tion \ says to B ‘ Mv house is liei oi anv dihet H buys the 
lidhe A did not know lint tlicu w is i seven ei iLk in the 
liiumhtion of the house tlu lmsUiuc o( which in ikes living ui 
tlu hr list dmgeruus If ind vhtn I! hnds jut the defect, he rail 
tnat tin contf ul as void Lor hum e pi cm. ill it ion is tin detect sit ill) 
fie ts the house which js 1 he suhjtil nutlet ot till lontrut If, 
lo'uvei msteicl of the illicit then mentioned onh one window 
s is I token B could not hive tailed tlu conti ut is void, Joi the 
hi oh n window is not lie which ul ills ifftd the subject matter 
if llu emit i id It wnuW onh imnuil to hie iJi of w urinLv 

} [hcl of M/uttoe lututwn itm* haui! The efted ot both 
vmsiipiescntition ind ti md i* that tlu puls on whom Iraud 
has been pi utiscd oi to wliun niniepic tnlilum hi been mult, 
ini uthci licit the ennfrid is sold u c impel the other p-ity 
t > peihnin his pad ot the eoi ti iu In e ise if inud iht j irty 
injured is entitled to cljmigcs In h mil mo ind thou his rcineds 
«t Ire lting the conti id is soul 


Void, Voidable and Unenforceable Contract: 

\ conlrict is sud to lie soul when whit is lllcged In be ihf 
conti let does nut ennici mv mht oi impost anv ihhgition on 
either paity It is, thcretme, a little illogu.il to talk oi void con* 

VW contracts tnirts * (,J IS SU PI K,SCC * 10 ^ the contract 

is nu emitrid at all It is linwevLi, eonvcnietitlv 
used to describe those cists whm theie is in ippireot contract, 
hot it will not have am lcgil effect either briui*t «ome essential 


l Tor discussion of Warrants see tnpa under Sale nf Goods 
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is lacking m because it is vitiated by bang century to some luv 
ui public 


A void uintracl should hi distinguished horn an lllcifd 
contract Both ait void and unenforce able, but in the case ul an 
dl^gal conti act collateral transactions connected with the main 
contract aie vitiated, whereas in the case nf vend contracts, collaieial 
transactions an not affected at ill Thus, it I advnicc a mm 
money to enable him to purchase enemy goods I cannot reuwer 
the money k contract to buy Liumy goods is lllegil My advinu. 
vs as collateral to this main illegal conti act Ihuefore, though 
advancing money as a loan is i valid conn let, yet in this case it is 
void, as it is uilLmrdl to m lllegil u nti ilI But il 1 adv meed the 
mdney to cniblc the man to bet on i hoi sc lau, I amid h nr 
recovered the mouev Betting on a hm>t race is void but not 
ilia'll Iherefnc this ulv line is Lolhlti il to a void Lonli id ind 
not i(i my illujl eontiael ind is such cm lie rieoverul 

\ cunliul mav he void due to mist iKl, illegality 1 its olmit 
oi such object bun., conti nv to the publn pilicy nul me ip icily 
ot the pat tic * nul so on 


\ (actable 
contrnt 


\ voidable conti ul is oin which one pirlv liis i ri^ht to Licit 
as void it In o ehouses hut it n v llul ifnlcss md until he does so 
tieu il is void Hu most common evimplr ol 
i vi ul ink Mini i let is one vvhut me ol tbr 
pulics Ins been inclu ul to enter into an agicc- 
ment bv nusicpic'eni it ion or li and lluis, il V Inudulcntly 
rcpicscnts lumselt to be \ hm husintSHii ui ml induces B Id sell 
him eerie l ^rnxls ind to ,jvi him cklivciy cm cicdit, B mw, 
if he so chojsts iMiul the eonii \ct which he vvis induced to enur 
iito hv ti in 1 But until md unless B so r\ei Lises his option iny 
liiinifide purehisu wlo liuvs the goods liom A without notiu ol 
the fraud, wJl icquuc i ^ond title ovli the goods 1 This bungs 
to sharp relict llu distinction between i voul and voidibh contrut 
For if m the ibofre rise B dilivus the goods under a mistaken 
belie! that \ IS Lord Halil ix, md A sells these goods to D, i 
bmafide pui chaser foi value without nolut D will hive no title 
to the goods and D e in still lecova tilt goods horn him The 
reason is that the ennttacl between V ind B was void from the 


1 Pkilhpi v JUofikt (1919) 2 KB 243 
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say stirt due to a mistake as to the indentiiy oi the paitics, and, 
therefore, A had never any title mcr the goods which he pmpoitrd 
to sell to I) 1 . In thf first ease llur* is a tomraa until avoided 
by the party entitled to avoid it In the second use there has 
never been iny conliait at .ill and neither party had inv night or 
obligation under it 

According to Station 10 ol the Indian Contract Act all 
igieemcnts arc contracts it they ur made by the parties comjx'tent 
to contract, fni i l.miul lonsidciation and with 
Iln^iRribl* d i aw { u i ( )b|tct This mum that in aguemenl 
becomes a uinlrad when these conditions aie 

satisfied 

But even wheu all these conditions au satisfied undu i a tain 
uicuimtanccs, the couils will uni cnfcncc conti uts othmusc valid 
These are (1) a conti art mule on leemu t ol nitunl love uid 
atlection betwetn partus st uuling in i 11 c »r i cl it ion to i kb itlici 
will not lx enfoiced unless it is in uk in wilting and iLgWcruI, 
(2) a contract nude between peisons wheitln mu igices to rc pis 
\ lime huied debt which vs is ongindlv due in tin itlin will lint 
b f enforud unkss it is ip willing ind sunul In the pirtv miking 
tlx pinmiu oi by Ins rlulv uithonsid igenl ind (*>) i mutiact 
between p idles Ui ft tret lluu pi* sen* n lutim disputes to aibitra 
lion wd 1 not lu tiilnud unless n n mule in wmine t4> 
Contracts midc b) iom|nnu will nut h cntouul unkss it is 
made in wulm*, (">) Ih tin j m.Ui ol IhopcMv Vel all 
mortgages ihu lhm u|iiitihlc moitgucs vshm lie pnnnpil 
monty sciured is K i lit I <u opw ml, ind ^dt ol unions ililt 
propertv must be mult in svutin*, uul ugntued m dc 1 mil llu\ 
will not he cninucd 

Void Contracts : 

A ronti ut Ivcomes void in the 1 iHowmg cists 
(/) Mi 4 j\t Vc hue sun Utorr how dll icnl tvius it 
mist ikes under a conti l 1 \ ml ih nuhn • 

(ti) Megtli*y oi planin'* or con'idti rfwn file his n tkt 
a coni rid void A unit i act is illegil it the cnusidu ition n» the 
promise invokes doing something illegil oi contrus ti public 
pulicv V sa>s to B “I shiH pis v m Rs 500 if sou uurdcr CV 
Here, thcit cam ot be m\ valid uyiumcnt is llic consider ition 

»fWv s JjuJ -0 (1H7S) 1 \C M 
-Section 24 
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of A’s payment uJ Rs. 900 is Rs act of committing a murder, 
which u illegal. 

( i # i ) Illegality of objtc* 1 Obiect ol cunti.ut means <hc 
purpose for which the contract is entued into TSow it may cpiM* 
happen that tlic object nt j contrail is un ,, " l,1 t where a 1 * its 
consideration is lawful A takes the luise of a house belonging lo 
B for Rs. 50 a month. 7lure is nothing unlawlul m l 1 is But A 
intends to use the house to hold seditious nice tings The ennli l 1 
is linLiwiuI and sold as the object nf the eontiact is unlawful 

Tlic following nn\ he regarded as unlawful jb|ccts - 

(a) When the ob|ict ol an igiecnuiit is in imiinvcntiun oi 
any statute, oi opjmsid to the piouMtins and intuit of an\ Act, 
it becomes illegal It is unliwlul for i pci sou to draw Hundis 
on hunselt \ i\ able to bcaicr on demand according to S 31 ii the 
Resersc Bmk Vet 11 ins one mat rails to diass such Hundis in 
eontraventmn of tlu* Nil, tk untiaci will be lllegil and soil 

(b) A contract with the object ol defrauding otluis is illegal 
and void l J has a pmnt light for i certain prcucss in Lngland 
B enters into a coiitiut with P tin securing tht sole agency foi 
working thr process in Berlin B knew he could not r\cicisc tins 
sole agenev light in Crcitnans The object of tlu ccmtivl was 
to induLi shaie lioldtis to huv shares in a company bv icprescntuig 
that It had the light amt i at ted for As the object (it the ami i ait 
was to defiaud shin lioldtis, the lonlrict was like d ind Mini 
Beghu v\ Phosphite Siwige Co 1 

(w) Object eontiaiy to pvbh i poht\ Conflicts hiving is 
their pur|K>sc objects which ut amtrary to public policy ait void 
because this Me looked on hv aunts ot liw wnh disfavoui is 
being delnnicnnl lo public wtlfiu and morals 

(r) In igittmtnf n it attaint of marriage \my eniiti let 
which has i« its oh|at llv icstiaint of inv adult firson finni 
manying is void as king umn*t rubln. poky 4 

(w) t cement in rati amt of legal proceeding ■ Any agite 
meut purposing to take aw as from any person his right to seek 

1 Ser 23 

<187S) LR 10 QB W 

4 Section 26 
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itmedy in a couit ol law is uml An agiccmcnl In refer disputes 
In Arbitration is not, however, void 1 

(w/J dtfununt ip t tfaint oj Unde - 
\ ^reements in ic&lrmil of ti ide ul ^cntiaMv < nc ol ’lit 
following varieties 

{a) Agreements nstrmiin., i put) lu i conflict fiom 
pursuing his ouupiliuu iftci tcrmiiutii n of partnership or 
ijpiuitnc hip irlitks 01 eimtruts if scivkc 

( 4 ) \grccmeits ilsIi Lining i pci son selling Ihi goodwill ol 
his business fiom eiri>i ^ mi i sinuhi competitive business 

(0 \grtemcnts hy which tin i eison \ oil ml nils euih ihur 
lglits to lei^ulile the pn ts oi the mode o( cinyi'K, on then 
business by enttmig inlo i joint l^rumcnt imuigsl thimschcs 
Such igrcemenls ire lllustriltd h\ the lomuun I SvndieUts or 
Tiu p ts like the Bengil Bus SsjuIu lie 

(tf) \g it emails by wnikincn lei 10,11! it ihcir w u,cv ind 
tbcir ermditions ol work h> Trick Unions set no hy thcmselvLS 

full is lit'* is in the uign if Queen 1 li/iheth all lesti unts 
of Indc wlutlui ^tncnl 01 putiil hit whikstr purpose, were 
lute 1 1 o hi un 1 in Ui public policy ini ihticfoie, 

««« 1W vrid I11 eoursL <f tim linuscr with the 
*,iowlh if industry md Hide is 1 ilsuIi it Industrie! md 
lommcrenl icvolutio 1, il w is huind ill il 1 eit 1111 i'ti unts ol ti idt 
wcit necessity md ill il it \ mild ink 1 lei 1 with \<r\ di) n insjc 
lions if such list Mims mul I nt Ik imposed 1 ti Is in leiscm 
tint noliodv would bus the oodwill ol husuus Lillies* h * id 
the right to jc'tiun the scllu troni sc mug up 1 mni[ lit 1 c b hi 
nc'sundu thcsime 1111m snbscejuc ills, 1101 would in employ 1 cl 
sife to emplov 1 pc non iu 1 p isitum wIkic hi would k irw ill the 
se lets of the business of his mistei unless the iniski hid thr 
light of piutciting lunisLll it, mist Ins employer s use if Ihe stucts 
hi hid kirnt iftei the rmplout hid left his mistei s mplny 
mint Hence the liw in 1 nghnd icgitding ic«tr unts of trade 
has been relaxed cunsuknhh in luent times ind m> restraint 
of liadc, which is leisonihlt hi\ing legard to the inteiesls of 
both the pirlies ind is not injurious to tlie public, is vilid In 
dl cases the court dunks thi question of re humbleness by 

1 Section 28 

* (olgate vs Bit helot (1002) Cto Eli S"2 
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reference to the nature of the business, trade or occupation, the 
area over which the rcstiaint is to be imposed and the length of 
time toi which it is to continue Ihe wider the area or the longer 
lliL turn. over or during which the restraint is to operate, the 
irnnc difficult it is to justif> the reasonableness of the restraint 
As legalds conii.iLts between the vendors and purchasers of a 
business or agreements foi the maintenance of prices or legulation 
lit business lelations between traiLrs, the law regards the parties 
as best judges of whit is luisonable as between themselves and 
unless a restiamt in this sphere extends over too long a period 01 
too wide in are i, his mg iigaul to ill the circumstances, the Court 
will he lojth to dccluc the restraint invalid simply because it may 
involve vmu miun to llu public Hut in regird to contracts 
between i mastci uitl i servint tin Im is difTcient Tn 
Nordenfelrll 11 Maxim ISordinteldt (inn ( o 1 it was pointed out 
!>> Loid Micnightcn thil win i is 'he piuiliisir of 1 business n 
entitled to im|uist nstiunts | totcetm, lumsclt 1 , 111 st the 
vendm 1 iutuii inniniinion 1 imsUi is not entitled to protect 
lumsclt it i'J lum hi mu eompilitirm nl hi si 1 suit \mi*tu 

I in t n)x inipusi sin It 11sir nvit 011 his sm ml is is neussaiv to 
pi< lul him Item llu usi by the su\ ml, 111 .1 confident nl position, 
01 trade secret* ninies of customers ind othu mioimition 
conhdcntialh obi lined Hut he cinnnl lotiun the seivnn 1 from 
usini, his pirsoi x\ skill and knowledge which he has himself 
lequi'ul hi M01 ns 1 Sixelchy Sixclchy was e nplo\ed bv 
Morns Limited s dnughtsmui mil coven mted thit he would 
not, I11 sivin u irs iftri li win, thin unplovmtnl ciny on 
busiptss ins where in thi U ml til kingdom 11 tlu sdc of \ lnous 
kind, it inuhuuiy \ \tir «1 te 1 ltivm* his tmpl jvmtut, h t 
intend into Ih tni| Imnicnt o( i mmpilim, lirm it Muiclustet 
The Him si of I old ndd that the rcstiaint w is hid in is much 
is the sm 1 t w is si 11 Jit to Ik nstrlined from miking use it his 
pusonil s| ill whnli is eimtnrv to publu polics 

In T ndn hi Si it ion 27 of the Inilnn (nntrut A»t hnwtvei, 
Imli I w 111 whuh insniii is icsirauud from 

using 1 I iv lul profession tndi or business of 
m\ ind is In ih it extent void Hut the following exceptions arc 

II if ^iiisid 


’ llRO-0 AC 5*5 
= (1916) I AC 68 
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(1) One who sells the goodwill of a business may agree with 
the buyer to refrain from carrying on a similar business within 
specified local limits, so Ifrng as the buyer or any other person 
deriving title to the goodwill from him carries on a like business 
therein, provided that such limits appear to the Court reasonable, 
regard being had to the nature of the business. 

(2) Partners may, upon or in anticipation of a dissolution 
of partnership, agree that some or all of them will not carry on 
a business similar to that of the partnership within such local 
limits, as might appear to the Court to be reasonable, regard being 
had to the nature of the business. 

(3) Partners may agree that some one or all of them will not 
carry on any business other than that of the partnership during 
the continuance of the partnership. 

(4) By implication a contract of service entered into by a 
person to serve another for a fixed period restrains him from 
serving anyone else during that period. Such restraints by 
implications are valid, otherwise a contract of service would be* 
of no effect. 

(5) An agreement to sell goods necessarily implies that the 
vendor is restrained from selling it to any one else except the 
purchaser. Such a restraint is valid; otherwise an agreement to 
sell would he of no effect. 

It appears, therefore, that in India all restraints oil trade except 
ing the cases mentioned above arc void. It does not matter 
whether the restraint is partial or general or is reasonable. Unless 
a contract in restraint of trade can be brought within the excep¬ 
tions indicated above, it will be void. In this respect it differs 
from the law in England which has been sketched above. Thus 
in Madhab Ch. vs. Raj Coomar Das 1 the parties carried on 
business as braziers in a certain part of Calcutta. The plainiifFs 
mode of business was found by the defendants to be detrimental 
to their interests, and an arrangement was thereupon entered into 
between the parlies whereby the plaintiff agreed to stop his 
business in that quarter and the defendants promised, in 
consideratkm of hi.v doing so, tn pay to the plaintiff all sums 
which he had then paid as advance to workmen. The plaintiff 
accordingly ceased carrying on business in that locality and the 


w 1874> 14 76. 
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defendants having failed to perform then pait of the lontract, he 
sued them to recover Rs 4 XK)/ bum* the amount advanced by him 
to the woikmcn The tgretmtnt was hdd void under Section 
27, though the icstiiLtion pui on the plaintiff's business was 
limited to particular plate mil sitmcd quite leisonahlc As i 
whole the agreement was void uni thert was no considei ition ioi 
the agreement on the pill of thi defendmt to pr\ Mk money ind 
the whole contract wis held to he urn nfui cubic Ihis cist 
illustrates the gnit difference hr tween llit Indim ind the Fnglirfi 
law on the subject 

(tat) (ontrath b\ n i) of it wo 

In («ulill v< Laibolie Smoke Ball Co 1 Hawkins, T defined a 
contract hv way of \s igu is follows ‘A wagering contract is 
one b) which two persons, piutissing to hold opposite views 
touching 1 lie issue of i Ini me uiiecrt mi ev^nt, m Lit nils ngree 
that, dependent on m iVumimMuii ot tint ivuil, me hill win 
from the uthei, md tnit ml a shill juy m hind ovu to him i 
sum <f mom.) oi odiu st ikt neither ul the <ontfii"'iir Duties 
having uiy ithti interests in lnt iinii ui tli u tin sum oi -till 
he will so win or lose, there km, no othu ini unsidenlion Jot 
the making of such conti ids b\ e llur of the p mu It i essen 
tial to a wu,tung umtniel Ih it eith puflv mas iindu it mhu 
win or lc sc, whether he will win or l »se hum, ikpi «ki« n ihe 
issue oi the ivmt md tJiciefoie leinimini, un * 1 mi until lhil 
issue is known 11 uthei uf tht patii s mi) win but i mnot lose, 
oi miy lose but c umot win, it is not i * t;ci m, umti let llius 
it A confruts with II to (hi effect thit A wnukl jus 1* Ri 50/ 
if the him \ wins m *hc i iu i r 1 it would pi) V Rs 50/ it the 
hoisc iuls to w n m the rue thi eonu ict is a tvpieal txiniplc 
r 1 \ u i u i \ wiH win 11 thi unuit 11 vent >1 X losing in 
4 ht mi, I h u M \in hi unit tun rs i » \ winning in 
• he r l 

\u ichng to c e t on >0 i the Indnn CiiPmt \il n agree 
ment hv svis ot wi^ti i vi 1 mrl in <ui< un he brought lot 
icerveiiiH ins thing llleudti b won n inv w i^tr mil entrusted 
to mv ik son lu abide th* icmlt of my garni or other uncertain 
event on whuh m> wigir is made Wigeiing rontiut* aie not 
genei dlv illcgil ind hive been dielaicd void onlv hv the Indian 
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TonlKiCt Act* But the Indian Penal Code (S. 294 A) mila s it a 
L nminal offence by declaring that whoever keeps uiv mine oi 
place tor the purpose ul drawing any lullcty not autbonsai by 
liosunmiul shill be punished with uniJiivonmcnt oi atbei 
Jcsciiptiun Jui a krm which may extend In six nion'hs oi with 
fine, m l*nth. And whnsoevci publishes any pio|M>sal to paj any 
Mini, or to deli«.i any goods, ui tn do oi fnrbcai t>om doing 
anwhmg U>i the benefit of any pci sun, on any event oi amt urgency 
uluiu l i applicable to tlu drawing of any ticket, lut, number 
i Jiguic m any such lottery, shill be punished wilh fine which 
nns L\lcnd »o R*. 1,000/- Apait from tins type ot agtrement 
time is nf law in lndu wlueli makes weeing a* such illegal, 
'ifptiiig t1i«t thev an alw i\< void. 

{ conhut of on the ntliti hand is noi a wager 

bu.msi ilie pa»l> msiiiid has an mteiesl apart bom *\v wager 
I bus, in i loufi uI oi fin insui i if, tlu msuicd's obtect is to be 
Jib to ind mini) himsJt in casi In suflcis loss due to fm. In 
the Mine was, m i eoidrad of lilt iiisuianee the olijul oi the 
liismul is to suuic a lompi nation loi his dependants in the event 
of lus drafh V Imnaficli msuianec eontiact is not a ssamr. But 
au insui met on ilie lift of a jKisnn in which the irmied has no 
atm w* ite\«r is soul a* bein', a *agei 

Aiiv agreement tor jzituu. illu t cohibiiatioii or ui uuthci- 
huc ol ip in ioi il pm poses like piostiluiion l. void 1 \ mrl d lgrr 
ro list tu«, thei in illicit *ohibit ition and A binds himsell m pw 
it tnO ann nails dter tm death 'I lu igiecmcnt is soul 1 A, i 
h i>iigh<iTi dnsti, agues *o lake 11 i pmslituU, lound ibe town for 
a rciiain sum ot monev so that (hr l»ttcr can atti \0 a.sloinrrs 
Thi continct between \ and 1» i> smil ’s jurist public joIim “ 

Contracts in abuse of legal prgress : 

A i pi *on is entitled to advance moms In *ssiM a in n lihgmt. 
Hut it the contract for advance oi mimes wis foi (Hi pniposr of 
Muring up htigUinn and stnic m shaung ilie piofik )f liticalion 
ot ini anv othei unconscionable iiuiposr. the conlucl i soid as 
cnntnuy to public pnliev. 

1 mikcr \> rnktns (1764) I W.Btl. 517 
\s* Riook< (1866) LR 1 Fx 111 
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We have seen before that ini mts, lunitus and insolvents 
cannot entu into valid contracts 

Joint liability anid joint and several liability : 

When two nr more pusems make a joinl promise, the 
promisee, may, in tlit abstain oJ express lguunent to tht contrary, 
compel iny one oi such joint piunusors to perform the whole of 
the pjomist (S 4S) In this itipect Indian law diffeis from 
English liw in th it inordin^ to Lnglish hss joint umlnctors 
cannot bt sued scpantely hut must be sued youitK 

If thi promisee obtains dim up. aganst oik of the joint 
promisors the other joint promisor* must inntiibute equally with 
the first joint promism 

Whut the promisee ubluns ilinline fen bn ich of contract 
against nut n 1 the joint piomisnrs md the damigc is not realised 
from him, the jnomisec t mint sue the other joint promisors for 
the salisfielion oi the dimigt 

*Bul j pint pionu t diflus fioin \ pint nil \tiw4 ptomitr 
Tn the. me ol i joinl prnnu i the nhligilmn is single ind i* 
extinguish d by i judgment luovmd in suit igunst in> one ot 
tht joint pi omisnrs ind iwn if 111 il juil^mnt icimins unsitisfied 
i fresh suit unnot be hioujt 14 mist tht othu m promisors* 
But in the use oi mint ind sevtt 1 hihhty the lubililj is j 
as well is sip 111 I 1 Thtiefori 4 hi nhhL,Uioii in this 1 »st is not 1 * 
extinguish* d b> ieio\iiing juihincit uuiisl mu of the several 
loinl ptonnsns The ueditor cm sin mmi thm one i«nnt pio/msor 
in ei ihv 1 nl mint mnim 1111 iti hul 

Discharge or termination of contract: 

A tom il 'sc lust si ui inioKts 1 pn misor md a 
pfonustc ilw uomisoi md tht pmmisei iuh <1 Mis into iirtim 
olilig Pi ms Whirl fhLse uhh ns inric 1 o 111 end, it is said 
that th' emtiiif 1 is hten disui i s cd 01 It minuted Now a 
lonli ut in i\ k disihu^rd in ms one the following ways — 

1 Hi ocrfrurninu or fid him nt ' 

2 B\ Jresh irrcemcit 

7 B\ impu's'hlits of pcihunvm e ' 

J buttons V 51 W 

3 Section 62 

1 Section % 
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A B) breach 01 rtnunciahon it conliaU 
5 By operation of rules ot 1 iw 


Pifcharge by performance : 

Performance is the most (ommun way of discharging i out i ac¬ 
tual liability \ promises to dcliwi to B 10 tons ot uni d I> \ tys 
Ks SO/ bn lar is \ is concerned his contiactual luhi'it\ Will bt 
disch irgcd when he deliuis the Un tuns ot coal to B m is much 
<s lit will Ik? deemed to hive pcilorniid his side ol ihc 
i4)i ti l 1 Sow, i coiitijLt invnUcs i double lnlnlity In 
mu ilxive t simple the fust lnbihts is lhit ul A to ilcliui 

Icp tons of mil Th second habditv i c tint ni H t' pay 

K% sO/ 'lht dcliuiy ot uni 1i\ A will not n itui illy 

dischucc Hs liihilil\ to pi) Its lnbilily wdl be disclitiytd 

when he pm Ks 0/ \\ ( nusl therefore dislinguisli between 

}kui> nnnee wliiih disihii., s one of tlu two puli's turn 
Ins liihiliiKs ui rit i tijuh ut ud ncihnininu which disihupis 
Ik i mti ut as i whole \slun In iiislmu V promises t > if pm 
R s w licit in i m c trlei it ion ol B li mng mended Asm n ir ,ic,o, 
Hu whole unti ut wdl bt ditch u ged when A icpiiis Its witch 
Bu 1 wlu 11 i |iiomist is ai tn in consideration if i u'lur, is in 
mu t.M illusii Mion ptiloiniiiiLi hv one pulv dots nu inoit ihu 
'li tv Ti i^t hm \ in lus pn funned his put 

In i conflict when tlu spend skill and jr onu qinhfira 
Who must tmns ul the promisor arc llu tsscnlul pits tt 
the contriet perform met must K b\ thi 
ptonwoi htm'tlj In the use if e ml net not 
im oKing pLUii pevsond e|iiilifactfiun% the piomisni miy relv 
m th irl of his n>ui1s is peiformancc by himself Thus if a 
painter contrails with me to ptint my portrait, the puntil must 
paml the portiait himself, frv his personal skill mcl quilifi iticms 
weir whit 1 bin;lined foi He cannot telv on another punter 
to do the job Hut if 1 have a contract with a grocer to supply 
me with Rs 5 - woith of sugar ind tea every week, it matters 
not to me from whom the sugar and tea might come so long aa 
they are of the sime quality as I bargained for Ihc aroccr may 
perform his side ot the contract very well bv relying on another 
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grocer oj any other agent uf hu> for the supply of the things to 
me. 1 

Where according to the contract the pronusoi is to perform 
his promise without the promisee asking him to do it. i*» with¬ 
out application by (he promisee, and no lime for 

fo^perfbimMice P fl f° rm » ,KC li specified, (he contract must he 
' pufoimcd within a leasonahle time 1 . What is 
a reasonable time depends in each c lse on all the facls and Liicums 
lances uf the ease One Hay mi\ he rciisonable in the ca'i of i 
contract foi <i1e of shares, wlieius i vear inav not lu un^ason ilJe 
in a co li ut loi sale of 1 and Whin a promise r to he pi i foi mid 
on a arMin di\, and the piomisoi has milcitakm to r *iicum it 
without ippliLdtion h\ the piumisir, iht piomiaa mi peilo'm 
it at un Lime during the usiul h ms of Ini si ms on smh du and 
a( the pliu il whnh tlie pionuse oujht In he i.^nnud 1 
When a pnimisc is 1o hi pirburned on i ccitm dy d the 
uromisor has not undmikin 1 i pulorm it without uylu i* m by 
the pronii'it', it is th d ity n! Uic pmmiset ♦ • lpph f n uulm 
mance a 1 i propci |lur inJ wnhm the umhI h os ol hnontss*. 
When a piomist is In In pcifoirned without application by the 
promisei mil no pi in is fixed foi the pciformance of it, the 
promt *hi should appl\ to the piomiscc to appro t a reasonable 
plait for the pufutm ncr ol the norms' .ml In perfmm it at 
such plan 1 * 6 ' 

Time being the essence of contract s 

When a party to a umtrait piomi«es 1 1 li .. thing at or 
before a specified tune and fails to jicrform the lontrail at or 
befoie the specified turn., tin pionuser un t*« il (he conlULt as 
void, u i avoid the contra 1, only d it was tin interim i of the 
parties tin! time should lx* the rs'encc of the rmUtju 

If it was mil the intention of the patties tli.it tunc should 
lie the essence of the contract, the contract docs not bciome vuchblr 
by the failure of the piomisoi to perform the conluul it m taforc 
the specified time 9 

1 Section 40. 

* Station 46. 

8 Section 47. 

4 Section 48. 

0 Section 49 . 

6 Section 55. 
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The intention of the parties to mike linu the t<suiu oL the 
Lontracl may be gathered tiom express word cn tiom ih uauiu 
of the transection 

In mercantile tiansactions time is usually duinu 1 In be the 
essence of contract unless otherwise provided But*in Lk usi ot 
sale of land, tunr is ujt ugirdul is the essence un'os mini wise 
picivided 

Z Discharge by fresh agreement : 

The parties to a conlrut m i), hy a hudi agiccmcut, i*i h i^t 
the old conliact Tln c on be done in thiee wws, n mil) 
( a ) Resiussion, (A) AIkm'ick <jiu! (c) Novation 

(a) Rescission Bln is inn ‘implv inc ins iisl inline or 
cuiccllmu the origin il mill 1 * by niutuii igiecnicuL wk ih) the 
old coutuct tease i to be luiidiu., < n ny ol the patties 

(/>) AltrtaUoti \lui iti i me lit substituting a tush con 
tract with lltucd cn dtlfuin turns tmm the nuginal one A 
agrees to supplv B 500 \ ml ni blir stipe feu Rs (i a ) nd within 
f» months Liter on \ nil* utc*- <he meunent in the following 
x\ i\ \ agites to supph HI i v i Is msU id oi mil within 
eight months m c ti 11 o 1 si Hi latii i^iiimcul puts an md 
to the ioimtr 

(t) Nor ifton Sn\ it ion tikes jjlut \ kit mu puts to a 
coni i ii riltiscsMk ol'iti i»H l k mgti to the umli uJL tomes 
and luept' tlv li ilnln% ol tin p itv iclt su 1 I In nnulion 
aetuilly nit ins 1 mw uminuit whid suhs'links <li old >ne 
where in (/) ont ol the p u Iks to <he ougin il eonti ip u uIhmH 
of pH labilities .mil (//) i mw p it) undci tikes all if lubilihei 
of Ihc rdcuexl put) m u ndritiin ioi the rrk m Millti* 
c isc 1 gnu us in (\impl ot n n ill in The larts weic is follows 
A puilicul i Insurance (/mipnv igretd to pay Millets heirs an 
annuity of £200/* on his death in considciation of Milki mviiu 
a eciiun annual premium Ltlci on, the liiropctn \ssomtion 
took o\ci the business ot the lasui mu C u. It w is igucd ihit the 
Europe in Assoenlion will be bound bv all tl * rnnlnets of the 
Insurance Co Millet alsr agiecd to this irrangemint and staiteJ 
paying his premium to the ruiojiein Assort ikon II was a ease 
of novation and the tot It act between Miller md the Insurance 
Co was discharged 
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3* Discharge by unpocubility of perf ormance : 

11 is a writ known fact that an agreement to do the impossible 
is by itself void 1 If 1 agree with H to take him to the 
moon lor a certain sum, the agi cement will be wud ah imho 
But it happens vttv otten thai patties to a contract nndeitake to 
do urtain things which i r c bv no mean, impossible hat which 
become impossible to puloini lalci on due to Lausts hevond 
then control. This is called Mipttvtning impossibility In such 
a cast f he contrail is disc hoped Mil Incomes void 

Supervening impossibility ; 

Suprrvunng unpowiluliU ansts in iIm following ways 

{u) linpossjhililv arising due to clnngi ol law Oil tai not 
ague In do i thing ill i,al ,u tlir Inn' u> the conn A din if 
one contracts to do a thing which u, at tin. lime id tlu urnti. t, 
lawful, hut a new \ct mni' in and hind'is him from Inm^ it, 
thr contiait will be dwelliigul n Kniscll t Tnnk Opiulms 
and ( ontiactors*, then w i* in igiuinmt tin tlu suppk oi limhti 
from Latvnn iorests By i subsajuttil Latvian l«iw tlu in ting 
ol timber by pnvilc wimpam' w is foibidden Tlu paih whkh 
was boiincl by tlu conti let to supply siidi timber w is cuusul 
and tlu Lontnut w is held In he disthaiged hv tlu comm in if 
the ntw Lilvian law Simil irl\ i conlrut to supply uood* iiom 
a country uui'l which w ir i* suhscqucutlv (led mil will be 
discharge! as it will k lllcgil to suppb uch mxids 

(b) lmposvihiht) due to the (IcstructKiii ol things oi pa urns 
vilal to tlu wonti ut In a conti ail where pcifoiminu ckninds 
on the continued custcncL of a given pa son oi sjiecifie thing oi 
of the existing state of affairs, the impossibility msing as a Jesuit 
of ihe dost met ion ol such person oi tiling will discharge the 
contract and excuse pci I of matte In Howell v\ Couplund\ the 
defendant conti ulcd to dclivci to the plaintiff pari of a specific 
cron of jHitiilocs in lulumn. Bcfoie autumn the crop was 
destroyed h\ pest due to no C suit ol the defendant. It was held 
that the performance of the contract depended upon the existence 
of the crop. With the destruction of the crop, the contract was 
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also discharged. Similarly, in TayJur v. Caldwell 1 the defendants 
agreed to let a music hall to Jhe plaintiff for a series of concerts. 
Subsequently the music hall was destroyed by fire. It was held 
that as the existence of the ipusic hall was the foundation of the 
contract, the contract was discharged with the destruction of the 
hall. 


(() Impossibility due to non-occurrence of contemplated 
events or state of thingsWhere the happening’of a future event 
or the continued existence of a certain state of things are contem¬ 
plated by the parties as the only foundation of the contract, the 
contract is discharged when the event dues not happen or the state 
of things comes to an end. This is called discharge under a condi¬ 
tion. A condition is something on which the whole contract rests. 
It may be either (i) a condition precedent or (iV) i condition 
subsequent or (mi) a concurrent condition. 

(i) A condition precedent is a condition, express or implied, 
that the contract shall not bind one or both of the 
parties unli' and unless some event has happened. 

A agrees to take the house of 13 provided the drains are in 
order. In this case A will not be bound to take the house unless 
the drains arc in order. 

{it) A condition subsequent is a condition express or 
implied that upon the happening of some event after 
the contract has become binding, the contiact will be 
discharged. A takes the lease of IVs house for diree 
years with the provision that the lease shall termiSSB? 
whenever the drains will go out of repair. Here, if 
after one year the drains get out of repair, A can 
terminate the lease. 

(«i) When in a contract the obligation of each party is 
dependent on ihe performance by the other, it is said 
that the obligation of each is a concurrent condition of 
the obligation of the other. 

In all our previous examples conditions have been 'exprealy 
mentioned. But the rule regarding them applies to cases, whert it 
can be inferred from the terms of the contract and the surround¬ 
ing circumstances that the happening of a future event or tfet 
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continuance ul some state of things must hase been contemplated 
by both llie parties as the basis of the contract 

In all such uses where from the turns of the contract ind 
the surrounding uicumstmces it ca 1 be mfuted that the happen 
mg of some future tvents 01 the conlinuiiiLt ot some state off 
things miiM h sc been lonlcinpl tied h\ b >th Ihc pirlies is the 
basis ot rliL um*i it, iht las^ smII imply tint the umIi ’ct is mnlc 
subject to a u mlmon subsujumt and thit it is to he dissolved if 
that tsuit docs uit tike plur nr it the stile nf things ehm^cs 
This implied ui nut on only cscusts the performance if suhse 
quenth the s\ } t\ contrut bunnus impossible of perlonnince 
Lhroug some c i is fru which neither parts is uspnnsibh llu» 
cause mi he sib o ti fuiMi i ibntMiu the peifnrm me ot 
the conti 'll 

In ktill i 11 in) 1 (hii\ lil Hinn lgrtel tn hn t 
flat bel jm;in bull on i u dis on si huh the Comm « > 
procession ot Kn s 1 Is id Mi u i m inqe I to ihs Roll flit 
was on thr pi L hiu icmk ti lli 11 K.«.s*ion Aftciw rj ihc 
processi ) i s nidi i 1 on lit ills* lU’indls h\ d due t the 
king's dll 1 s I, I m his hi dial the ihilirlunmenl ol 
the Comnidun p tec 4 * n ns in.; u ihe illness of tin king to 11 
upset ihe nertr ii \ iui f the m ii u< s the crmliul wis mte 
preted i one \ i iht 1 iiu\ >1 tl flit soltlv Ini iK pmposr < 
stewing tbi t ii in rn ]intm ml i> tie takuu pli 
the iniiuntUM n t si m si is regude I hv IkjIi till un'U ulm 
parties is tin si 1 foin'ili n ni tin conflict This found i <i 
havinq bern d si me 1 tl coiti icl sets cliseh uni ind H m\ 
had no bibihix u » id the rent of th fill 

Rights of parties in caae of discharge by supervening 

Impossibility : 

Xicoid u, *i Kef inn % of the Indun Cnntnct Ait a eonti i t 
becomes disiHu., d diu in sup iv mng impossibility White 
contnct becomes inipnssihiL due u tin* cause, it becomes >oid am 
the parts who his recused ui> ads ullage under it, is bound to 
restoie it to the Mhti parts in der Set turn in uf th Indian ConlnJ 
Act In Boggunu & ( o is Arab Stcameis to Ld - the facts 
were as follows 
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A pays freight to B ior 2,500 biles nl u it ton to lx cimcd 
on a ship belonging to R trom Bombay U Ginoi Tlu im s ht 
i& paid in advance, ind tin goods ire put o 1 tx u 1 the ship 
While the ship is l>ing in the hnbour, expent ol Kitten to Genm 
is prohibited by oiders of the Government md tin vu\ iqc is 
ahandonul A is entitled undu sution (»3 to uuuu from R the 
freight pud in nlvui e This n lit is no( ifliclcd c\ui il R u 
i common n iu i Hit Ihi\\ C i uncil in < ni >1 its hlLst decisions 
in Murilidhu Chitlcrju n I hr h iuiu nml lilm t i lid 1 lus 
e\( uded the pi minli ol leslituti m to th where oik putv 
us inds i crmtiut fni the del mlt oi (h olhci It his httn hid 
down thit in such e si the pi t\ ic n lin ll rutPi iJ i < ntided 

to dun lire* if hr h will t 1 inv bu h is h n 1 n ill sum 

time tn restate m> uk ml i h Ins i im 1 i It lie untnrt 

Iu T nghnd hnwivu tl is up il i t nil duTuu to 

th it in Indn I lie j e whi \ i i nlnd i di nhu h\ rt un o( 

supcivuim imj (s^il jlil tl l i il s ih t h i 1 ih pii it i 

excused fium fiuihci i ti i in m \ i tin us i min s Uml it 

lies it tht Mini win tin l him ut w lissnk Ih 1 w wi^ hid 
down in Chindki t WAs* i is fellows l ) i i tirn Iks 
foi m juts not due it flit time of diss hitu n ( ) tin i ini In* to 

Hi u i hnk in ones i J tk pud muki the nti 1 hit it its 

dissolution M mu v d i Ini uip d it th tim if li solution 

i* ritinciihk Tin ii C vn Vn ( i ) S uv Ll n 

Glim il St im \ u„i*nn Co iIr 1*1 lnitiil o i himr 
paitv i iced to luu l l iiu h i ^ ml Pru w it 
(Til wci'inn of llu Km s ( nr union ip I n inoduiu w Ih 
the Urms of tilt CI utu pi fl\ * ud L 1 0 u uUi il 1 lie 

review h im i^ l en lun lc n d th 1 litifT il I ij i t mu the 

money pud 

it is oh>] iu from Hit itnvt th it tin i hi d i ibihlies ol 
the paitics under \ tonir t much is distil ii^. 1 ku i suriLnen 
uig iinjH>»sibihty r* difttuni i \ Indn fium those i 1 i«,hnd Hut 
in thr htest House of Louis decision in IMhom Spnlki Akevtna 
pr Fmh uin L iwson ( ombe Bu boui, Ltd 4 ih Ii dish Liw 

M7 OWN 497 

J (1904) 1 KB 493 

’(19W) 2 KB 756 

4 (1942) 2 AER 122 
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has been brought into line with the Indian Law and the old 
law in Chandler vs. Webster has been overruled. 

Where one party to a contract breaks the contract or shows 
by his conduct or words unwillingness to carry out his part of the 
contract, the other praty is entitled to treat the contract as dis¬ 
charged. He has two remedies, viz .,— 

(i) to treat the contract as discharged and to sue the 
offending party fag^dainage for breach of contract, or 

(//) to treat the contract as still binding in case the time for 
the performance of it has not yet arrived and compel 
the other party to perform his part when the time for 

it comes. 

* 

N£. When one party to a contract shows by conduct or 
words his unwillingness to perform his part of the contract or is 
incapacitated in such a way as not to be able to perform, the other 
party can treat such a conduct os an anticipatory breach of 
contract. 

it is called an anticipatory breach because the contract is not broken, 
but is in all likelihood going to be broken. In such a case, the other party 
need not wait for the time of the performance of the contract. He can 
repudiate the contract and treat it as discharged as soon as there is an 
anticipatory breach. 

5. Discharge by operation of law : 

In certain cases contracts arc discharged by the operation of 
certain laws even though such contracts be valid in every respect. 
Thus, under the Limitation Act certain contracts become dis¬ 
charged after the lapse of a prescribed period of time and parties 
to such contracts cannot sue on them after the expiry of the 
prescribed period uf time. Similarly, when an insolvent is dis¬ 
charged by the Insolvency Court, all his contracts are discharged 
by the operation of the Law of Insolvency. 


Breaches of contract are of two kinds, either of which gives a 
caw of action to the party injured by the breach 

(1) Actual Breach—This happens when a party does not 
perrons hir promise in the maimer and at the time stipulated 
contracts to&H his land to A before 1st 
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July, 1941. B fails to convey the 1 ind beioic 1st July l'Ml B has 
biokcn the contract 

(2) Anticipatory bicuh 01 Hi cub by reniuiiiuuui This 
happens when beiort the time hu ptrfnimuiu i p riy shows b) 
his conduit or woids his unequiwit d intention of not pufcotmiug 
the contract cir makes himself uiuipiblc of pci formin' the i out i ait 
A contracts to build i house fm H fm i tutain sum within two 
yeirs Lven after a vear ind i hilf has passed A his not Parted 
my Work on the house Moremti he Ins told Hs iacnt scvtial 
limes that he would not stir! anv work on the him i unliss K 
igrees to pav him i gicitei sum than tint stipulited m the 
contract R need 110 I wail till tun vcirs hive elapsed ind thru 
sill R foi brtich of ionli let Hi ni v »t once 4 ut R lm hieich 
of tonlncf for the intention ol R nut <u pmuul with the eont ut 
w is manifest and it iinoiinttd »u miunuation 01 mtuipiton 
hrt ich of contract 

Remedies for Breach of Contract: 

Vu use of i bitich nl (until I *h | i*t\ injincd hi tlu 
follow ni’ remtdic* 

(i) He cm In it the (i ill id is die Ini aid in l lot 
hindiii" 01 him nc 1 11 rn d hi I 1 * hi l> ut 

i umi id 

(//) II cm N mn i i f t it futh mutt it i ii i uniMc 

sum u uw ii I bn in'tiling lb it h mi h n d i 

undei the contr k t 

(wd He ( m Juni doings m in <ition upon the umti ut 

(i) Discharge: 

Wc hist diMiissid bdou hov hie all of eonti let l>\ out mils 
itlicus tlu olhti puls Ironi ill coiitnctiid luhlilns *Ib< 
inyiii ed putviin 1 url he r sin Ini dim ups loi lm id <i t nti I 

(ii) Quantum Meruit : 

Omnium mo,at litu ills mi ms piving \ pusoi t* much a* 
he hn rained Whtie i pi i son supplies anothci pnin with goods 
or works at the litter’s uquest without any rimuneiatihn being 
fixed from beforehand, the law always implies a reasonable 
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icmuntnlion iur the goods supplied or woik done This reason- 
aide remunuition is known as quantum met tut From the point 
of view ol breath of contiact, however, an aetion for quantum 
meruit arises in a cliffcient way A contracts with B 1o build the 
latters brum for Re W),()()0/ \ftcr V his prouLded with the 
woik iur some In ind helori the building n completed 11 
repudiates the ennli ict uul piestuti A frrm po ceding with the 
woik Ill this e t A cm el inn i quantum mo nil lor the work 
he his ilic it 1 / clone lie ein luith sue 11 for Jinnies foi bieaeh 
ol «nuti ut 

(Oi) Damage: 

\\ lit u i puts tu a cunluef Incds the coni net, iht injured 
pirtv cm sue the othei puts ioi such ehim^LS as m 11 bt iur 
Lompen’iilun 1m tin \t s he his ii^tiiilly sustuned bei iusl of <he 
breach Rut hr e umni i^eel In 1 m eompeiisilel Lor ill die losses 
he e ill ti K »e llu lunch ot ill eoiili let He J entnled to 
eoin|ieus I e n Id cm 1 ' such Icisils i clam u,is is ( /) n c natiu il*y 
Iruin the I c nil ol ennli nt, oi (id wcu oi might lcnjiiablv be 
supposed to h«ne been in the contemplation of the pailits at the 
time of entering into tlir contract These two criteria for a 
propei Lstimilc ul loss suffered thiou s li bicicn ol contmt were 
1 ml clown in ihc 1 Jish eiw. ol Hidle) ts Rum dele 1 The 
facts of the l scu is loll iws The ownus cf i fluni mill s^nt 
a hifikcn mn shiM to llu iiflit oi the defend u<* sin wue 
common Minus ii k. (on»c>ed b> them Jo ih i n i n to 
whom it 1 ul been suit hv llu pluntifl null nine is s | ithm 
b\ winch t i niilc i new h 1* Due to thr ingh-cnu ol ihc 
Minus,/c ilu chfinjint the dtlivciY ol the hdi ' s del wed 
and tli pi iijj'jJ 1 coili 1 not jet i new slnlt ioi num 1 is i 
rtsuh ol \ hul iL plnntiffs mill wis cIcmc 1 l pm this *he 
pi hill ill sued llu 1 It id nt, f ii the loss ul pi ill's whuh vould 
ime b n run 1 1 1 not the mill been closed It vis belt 1 that 
the i rrins nni toil mplitcd it Ihc lime of the crnlml that 
the null would lv dosed if the new shift did not come cpiukly 
The mill nuyht eisi 1 ) hive had a spaic shift under the simc condi- 
tinus Of course, ii the owners of the mill had informed the 
earner* at the tune thit the mill would be dosed in case of delay 
in the ilclnm of the shift, the rise would have been different 
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Rule in Hedley vs. Baxendnle: 

Now let us consicUi uc.li cl the \\n mtui i 1 1 \ n in ilu 
c ist of lladclv /» Haxcndale 

(1) Loss arising natunlls out ti ihc limit i unil ut 
Any number t > in st queue* nil tW out c i 1 1 uh ol uinlncl 

some distant ud scum n nsimu Win 1 s 1» is l us suwnt 
foi j luiud ol 4 wo u ir Hume the e\pnv Use \c us \ di> 
misses H Jlu jiniiuehilt tui'Siqkiia >1 the In uli I umu.MJ 
p the loss to It ol the ss yes The ilipoIi i» \ U[\ s mu b 
my nuinlier 15 myht, svhile 1 nikt to i hu ] ib, uleh 
influenza iiul im ui exptiulitniL on C » os u« nu hu n n bt 
run ovei b i taxi and lose lus h ^ 15 ui i ul\ mn t reensci 

llit loss dut to these cmuli eonsiqiu l < ' i h h * is not 

irist n nut ill) out nl ilu bitirh cl mu u 1 

(2) Loss whnh mud it m imiuhl) hr suppr c l >v in the 
luntempl tioii 1 llie \ rtus u the lime of Ihi uitiaet Losses 
svliirh myht he umoti nny still he iteovue 1 b\ i pli ntiil in 
m ctiun foi luuih ot u nil ilI piosidtd u h li sses ssnr eon 
unpl Ud h\ the pailts at thi time of the untiiet Wc have 
\n 1 a hue IJut flu pi uni if 1 ip 11 flr\ i P whit eoald have 
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t do II li 1 it amib 1 ii I pii ihlit ii n 1 i lutyilt 
1 loss H must not *ii ui int P lu c 1 i i mil dc 

ih h s hr v ill i.it It Li\l I* 1 t< chi mo t Mi s shitli he 
nu h* hit tv filed In 1 mt \u1uil A it i 1 1 \ uittcin 
liom Ij Im Ur pupisc (I iinmik li s t dt n I 15 fills U 
supply llit 11 in \ slim I i h iv i« *to i tlsr i i i nisi I* lor 
the diflticnte in jmec Hr must in t in km i lr hv lctunu 
his mill di ^ down mil niiiunn., olhtr luhfluits if lu cm fjet 
similai cotton cl*sshi e 

Dun ye for hu uh of cu >i tet i> m thiua 1 t „t niprusation 
lu the Icas sit/Tcufl b\ the in med parts Nr i Iim damiqes 
rc allnvtd eun though the mouse <oi the huh tf lontuct 
\\ is fciul Dim t t muni Iso Be us t ded 1 the mtuud pirly 
ior inpucd frtluus. mcnlil s\nn> ml o n cnuid lu tile breech. 



In many conlracls the parties stipulate at the time of making 
the contract that a specified sum shall be payable for breach of 
it. The sum so fixed may be either— 

(0 Liquidated damage*, %£., a sum payable as damages 
the amount of which is determined by the parties 
beforehand, instead uf being left to court, by a fair and 
honest estimate of probable losses likely to be caused by 
the breach. 

Or 

( 11 ) A penalty, i£., a sum which has no relation to prohable 
losses which may arise and which has been stipulated 
by the parlies m >n terror cm, if., for the puqxise of 
penalising a pail) who might hrftfe the contract. 

If in the case of a breach ol contract the court finds that a 
sum stipulated as damages in the contract is in ihc nature of 
liquidated damages, the court awards such a sum as damages 
without cither inn casing ni reducing it. If, however, the court 
finds that the stipulitid sum is in the nature of a penally, the 
court can aw,ud siuh Mini as damages, not exceeding the sum 
stipulated as the uiuit thinks fit 1 

Whethu a shpulilu! sum is in thr ijjtuie >1 liquidated 
damages 01 ptnalfs n in evciy case ducimined hv the court 
with rcfeicnrc to all ihc huts and circumstames ol caih case. 
A sum specific ills mi ntinncd as damiccs im\ still he. found to 

br a pcnalts hs tin court it it thinks that the damages mentioned 

arc* lmcsmu md muon umahlc or Umi no tine ldilion In the 
loss which r iv 1 suit limn In rath A cunti acls with R to 
pas Rs l( lM# l il hi lad' u pas R Rs S00 n a given day. 

A f.uli to v v V *** on that day If is entitled to rtcover 

from A sucli loniiHusitmiu nor exceeding Rs 1CKKV- as the court 
iniiMcleis r, isnnih 1 ! The leasnn is 1 hat the sum of Rs. 1000/ 
heirs no ic 1 1 *i »n \t iK l.tss svhuh \\ might suffer for the failure 
ol A to p.’\ R- 5lXi on ihc given dav Rs. 1000'- is surrly 
cxusmvc and unconscionable 

Other Remedies for Breach of Contract s 

Apart from Ihc n medics nunlioncd above theic* aic two more 
remedies open to a puly injured l#y a breath of contract, namely - 


■ Section 74. 
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{1) Specific Performance : In certain cases ot contracts 
damages m not give adequate relief to a party who suffer* from 
a breach of contract. There the party breaking the contract is 
compelled by the court to perform his part of the contract by 
a decree of specific performance . B has a piece of antique. B 
contracts to sell the antique which A’s father gave him. After¬ 
wards he refuses to sell. Here the award of damages will not give 
A adequate relief. He does not want the money but the article. 
In such a case the court will issue a decree for specific perfor¬ 
mance to compel B to complete the sale. It is obvious that 
specific performance is granted only in rare cases. 

(2) Injunction : An injunction is am order of the court 
restraining a party to a contract from breaking the contract. 
This is also granted in rare rases where damages fail to give 
adequate remedy. A theatre company engages an actor for three 
months. After the first month the actor signs a contract with 
some other theatre company. Here the proper remedy would be 
to restrain the actor from acting in the second theatre. In such 
a case the court will grant an injunction. 

Quaai Contracts or certain relations resembling those 

treated by a Contract: 

There arc certain transactions which give rise to obligations 
similar to those created by a contract though they are not contracts 
proper. These transactions arc known as quasi-contracts and 
may be enumerated as follows 

(1) If a person, incapable of contracting by Law, e.g., an infant 
or a lunatic, or any one whom he is legally bound to support, #>., 
his wife or children, is supplied by another person with necessaries 
suited to his condition in life, the person supplying such necessaries 
is entitled to be reimbursed from the property of such person who 
k incapable of contracting. 1 

(2) A person who is interested in the payment of money 
which another is bound by law to pay, and who therefore, pays 
it, is entitled to be reimbursed by the other. A holds hfc land 
as a tenant from his zemindar B. B fails to pay the government 
revenue for which A's tenancy is going to be annulled by ingenue 
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A pays thr revenue for B. He can claim the money back 
from B 1 . 

(3) Where a person does anything for another person or 
delivers anything to him, not intending to do so gratuitously and 
such other person enjoys the benefit thereof, the latler is bound 
to make compensation to the former in respect of, or to restore, 
the thing so done or delivered. We have discussed this in 
connection with quantum meruit .* 

(4) A person who finds goods belonging lo another and takes 
them into his custody must restore them to the owner 8 . 

(5) A person to whom money has been paid or anything 
delivered by mistake or under coercion must repay or return it 4 . 


Appropriation of payment: 

A debtor may be indebted to the creditor in respect of 
several sums, e.g., A borrows twn sums of money, say Rs. 20QA 
and Rs. 400/- at different times. A in this case is indebted to 
B in respect of two sums. In such a case when the debtor pays 
money to the creditor he may either (/) specifically appropriate 
or apply to the payment to a particular debt or demand, or («) pay 
it generally in respect of his indebtedness". 

If the debtor wants to apply or appropriate the payment to a 
particular debt, he must intimate the creditor expressly or impliedly 
by conduct of his intention to do ro at the time of the payment 
The debtor cannot appropriate after he has made the payment 
already. The creditor is bound by the debtor's appropriation and 
cannot treat the payment as being made in respect of some othti 
debt or towards indebtedness in general. 

Where, however, the debtor has omitted to intimate and 
there arc no other circumstances indicating to which debt the 
payment is to he applied, the creditor may apply it at his dis¬ 
cretion to any lawful debt actually due and payable to him from 
the debtor, whether its recovery is or is not barred by the law of 
limitation 0 . 


1 Section <9. 
3 Section 71. 
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In Mill* t fowku 1 the tacts \,ul as follows \ aj 
indebted to 1J toi tlOO - which was tuned h\ the. Stnuk o 1 
Limitation, and £150 winch was nol lurrul \ paid £15 
uithuul appiopnaling it Lo any paitirulai debt B sued A fen 
£250 on the two debts A pleaded is to the drhl n( £100 
th.it it is a* banul and as lo the debt of £150 a deduction i* 
£15 - on account of the pnmui* It was held that as K did not 
ippioprik flu pajmint ti the debt m L150/ B emild ippm 
pride it generally on auouiit ind ihus tow aids the luriul dihl 
t l L10O / Thus B w&i liclil In ht entitled to icrmu *he £150 

Indemnity, Guarantee and Suretyship : 

A toutiait b\ winch mu piiij piminst* to coyer or save thi 
itlu i finm loss t mstd Iw the punnisoi oi bv a thud person is 
lied i to*ihtut of /nitwit* 1 ' 1 Vs ship is going on a long 
\n\ 1 i In miisulu ilioii oi i certain premium 
Indemnity ind j ] lni U \r in mu (o unde it iLc ^ lo make good 
any los* vhuii mi\ be caused to A in casr the 
ship oi the lariro m lust on the «*a 1 his is i pure ease of l 

iontiict of mcltinmly 

V wint* of ^uatitfiut un il«i othu baud i, \ LOiiliatt to 
I erf or m *hc pmnmc iji disclaim the liability oi a tluid person 
in case of his default \ siys ii Ik ‘Lend t Rs 200/ and I shall 
pay you if l fails lo n| ay This u an exunple ol a umliart of 
ruarankc Hue A's lnhililv lo pay anscs because hr gnat u ill us 
ilu [UMiiMit of Ks W in isl mI C’s default But As liability 
is ncuiLhclcss '((OUiL'iv I be pnmin liability is of C lo pay 
ud A% liahihlv yvdl uist only when l tails to piy back. The 
person who gives the gumnltc is cilled 1 he sun tv, the pcison 
in icsped oi yvho e delault the uumtu is jiun w cilled the 
*fi tftfi'J Jibtot nnd llic orrsen u> yydiom Ilu ginuntec is jiun 
<s called the aeJitor In the above cue V is the scritv, C is f be 
onmipal debtor and B is the ertchtoi 

Theic an two main differences between a rontiact of in¬ 
demnity and a contract of guarantee 


* ORtt) 5 Bing N S 455 
» Section 124 
‘Section 12<f 
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(1) In a contract oi indemnity the promisor undertakes a 
pnmaiy and not a secondary liability. Thus, 
Difference between jjgyj s (j 0 , n tlu above example, has the 

Guarantee. puinaiv liability of ujvcnng the loss ol A. But 
in a contract nf guarantee the surety undertakes 
only a secondary liability. 


(2) In a contraLt ui indemnity there aic only two parties, 
namely, the promisor and the paity to he indemnified against 
loss. Rut in a contract ot guarantee theic must always be thiee 
parties, namely, the surety, who undertakes to discharge (he 
liability of the principal debtm in Last he defaults, the u editor, 
and Lhe piincipal debtor. 

The difference between the lwo types ol contract is very well 
illustrated by Guild t/s , Conrad 1 . There the defendant requested 
the plaiutiff to accept the hills oi exchange of a firm of Dcmcrnra 
merchants and promised that he would, if ncccssais meet the 
hills at maturity, Ijc. if the firm of Dimcrara merchants failed 
to meet the bills, the defendant would meet thtm Obviously, 
the liability of the defendant was secondary and is such the con¬ 
tract was a contract nl guaiantu. Subsequently, the firm oi 
Dcmciara incichants fell into difficulties and the defendant asl erl 
the plaintiff to accept the hills of exchange drawn by the said 
firm and piomi&cd that lie would supply funds in am event In 
meet the hills at matmity. In the Littu contrut the defendant 
appanntlv undertook lhe pimiais liability and the contract was, 

thcrefoir, i contract nf indemnity. 

A goii.mice whkh extends in i ,emv ot liansaUlcms which 
is to be pciformed by tbr pnncipd debtor is called a mnt inning 
•Si 1 . *m«e \ .jiMniixs payment In R, i tea- 
Continuing dialu, to the rniouni €100/ 1m any tea hi- 
guarantee mas In m time to tune supply to G Here 

the "imanttf irfil'*, 1o a seii. s of supplies 
c ’min", from B to C B supplier G wub tea to the value of 
ClOn/. ( md G pj^s B fot it. Afterwards B supplies C with tea 
to the value of £200/ C fails to pay. The guarantee .^iveft 
In A was a continuing Guarantee and he is accordingly liable to 
l> to thr extent of CIOOA. 


HlfM) 2 0. B. m 76 Digest H 12 
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\ conti uing jgu.uiutu m iy Ik urrmnnui in the UvlUmin^ 
two ways 


(1) Rtvocihon \ lontinuiup gun inttt inav bi icvnk d 
,il an) time by the sure1\ Vittr such rcvncihoii rht surd) is no 
longer liable ftoi Inline h insjitinns, but he still itminii lnhk loi 
ill tnns iLtimis completed Mori hi'* novuc of 
conUnuiug rt\fii ilirn uuhil ilu uditni V, ip unidtn 

giiinntL twm nl l>s tlisi hi ntiii H Vs uqiust lulls of 

(bLi 1% HI) luhan^i Uh ( Miniiitus tu Ik Un 
Months, Ilu due pnment <1 ill such lulls I j the t lent it 
K 5U0) \ k sokes the ..uinntu dtu thru months Hut 

More the ii\m it inn H h is di*i mnled lulls lot t to the i t nt ol 
Rs 2'KH) lli< ilu it ion likhui't'. \ from dl I it \ IuInms 
tu H (m inv subsc |iiuit (1 l mnt Hu' \ is b iliK tr ]> 1 n ilu 
0 1 upcfs mi lit mil r I i 


( 2 ) Ik illi i Siuts I li< i ilii of 1 puts to u ill 

iVuiiiina ^Liumtu l v, ids ill futint n nsulinns milts 
Iuil is *n umh ut lo ihi l >nt m 

Iht pionnsu in i ion i let ol iiiilcmni'v u ilu inritmil 1 \ 
hnldtr Ills ilu follrum^ u hi 

M Hi tin m »u» Imm ill ii misoi II Ilu los^ \\h\ h U 

R'idtfs if an pmmisn | r in sV Ii inrli nnitv 
indininitv holder 
(Set 125) 

l ’) IK mi n mu ill dun „ wliuli hi in iv Ik impelled 
To j p i m sii uliluu, to ihi sillicit milter ot Ilu ii d mints 

V India n ii nu ( omp ns insuus Vs iir *,unt II 
less ind ikucknt I Ins is i i inti ut ol indcnmih \, dm 114 
lu c41 ntghgtpils knocks 1,11 si Hs 11 uid injuics it II sin* 

V ind the Louil ivi ircls ilimucs 'guipt V Iht New Indn 
Insurance Co is lihk 10 mike i,nod iht dimigt tu V 

(-3) He Lin 1 tins Li ill costs imxssan tin bringing 01 defend 
nig such suits is muitinnLd 111 (2) above, provide 1 he acted 
according to thi circle is >1 the promt ror, or behaved as in nrdiniiry 
prudent man would do under the eiicurastmes, avid did not nt 
touli trv lo the promisoi s instructions' 

(4) He can ohu leaner mv momv paid under a compro¬ 
mise m a *uit as mentioned ibovc 

The liability of the surety is co-ottcmise with that of the 
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principal debtur unless the contract provides otherwise. Until 
the debt 01 the liability of the principal debtor 
t is discharged, the surety remains liable. Even 
<Urcyt the death nt the principal debtor docs not 

discharge the surety’s liability. In case the principal debtor 
defaults the creditor ran proceed .against the surety unless the 
contract provides that the creditnr must proceed against the 
principal debtor first. 

Thf fallowing are the lights of th» surctv : 

(1) The surety is entitled to proceed against the puncipal 
debtor in the same way as the creditor when the suMy pays oi 

performs all that hr is liable lor upun default of 
Rig (Sec°140) rely th e principal debtor. He is invested in this 
respect w i*h all tlu rights oi the ueditor, 

(2) ll the pnnu|Lil debtoi gives any sreuiity to ilie creditor 
at the time of the ciinfli.icl, the surety is entitled to the henefit 
of every such security. If the creditor loses or parts with the 
securities without the consent of the suicty, the liability of the 
surety is reduced to the extent of the value of the securities. 
(Sec. HI). 

The liability of the suicty foi the default ot the principal 
Discharge of debtor is terminated or disrhaiged in anv one ot 
wrety. the following cases ■ 

(1) By variation oi the original contract. When the prin¬ 
cipal debtor and the creditor vary in any wj\ ihe terms of their 
original contract by a subsequent agreement, the old contract is 
discharged, and along with it the liability ol the surely, as to 
transactions subsequent to such variation, is also discharged, 
provided the variance was made by the ueditor and the principal 
debtor without the consent of the surety. C agrees to appoint B 
us his clerk to sell goods nt a yearly salary upon A\ becoming surety 
to C for b's duly accounting for money received by him as such 
clerk. Afterwards C and B vary the terms of the employment 
contract .without A's consent by stipulating that B should be paid 
a commission on the goods sold by him, instead of a yearly salary. 
If after this variation B fails to account for the goods he sold, 
A will not be liable to C, .ls C and B have made a variance in the 
toms of the original contract with iut A’s consent (See 133). 
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(2) By the discharge or release of the principal debtor: 
If the liability of the principal debtor is discharged, the liability 
of the surety is also discharged. The liability of the principal 
debtor is discharged when cither the creditor releases him by a 
fresh contract, or the creditor does something which amounts to 
a breach of contract and thus effects a discharge ot the principal 
debtor. A gives a guarantee for H to C for the payment for goods 
to be supplied by C to B. C supplies goods to B and afterwards 
11 gets into financial clifHculticrs and contracts with C to translci 
to him Il f s property in consideration of C releasing B from Ins 
liability to pay for the goods. Here B is released from his debt 
on account of the goods supplied by (J, and A is also dischaigcd 
from his liability as the surety. Now, lei us illustrate how a breach 
of contract by the creditor discharges the principal debtor and 
along wilh him tin surety. \ contracts with B to grow crops of 
indigo on A's land and to deliver il to K at a fixed rale and C 
guarantees As performance of iht umtract. B diverts a stream 
of water which is necessary for irrigation of A’s land, and thereby 
prevents A from performing the contract. Here IVs act amounts 
to an anticipatory breach of contract as he makes ihe }>crformJnce 
of the contract by A im]Hissihle \ will, therefore, be discharged 
from all liability, and with him C will also he relieved of all 
liabilities as the .surety 1 . 

(i) By the creditor coin|xninding, giving time, or agreeing 
not to sue the principal debtor : If the creditor comes to terms, 
01 settles with the principal dchtoi, or if the crrditoi extends the 
time during which the principal dcbtot must pay or perform his 
contract, or if the creditor agrees with the principal debtor not 
to sue him, the surety is discharged and all his liability as the surety 
is terminated 11 . But the surely is not discharged when the contract 
to give time to the principal deblor is made by the creditor with 
a third person and nnl with the principal debtor 1 . 

(4) By the creditor’s act nr omission impairing surety's 
eventual remedy : If the creditor does an act which interferes 
with the rights of the surety, or if the creditor does not do 
something which it is his duty to do. with the result that the 


1 S. 134. 

9 Section 135. 
* Section 136. 
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SJItty B put US difficulty in enforcing his limits against the principal 
debtor, the surety is discharged. A puts M as apprentice to B and 
gives a guarantee to B for M’s fidelity. B promises on his part 
that he will, at least once a month, see M make up the cash, B 
omits to see this done as promised and M embezzles the cash. A 
is not liable to B on his guarantee as B did not do what was bis 
duty under the contract, namely, seeing M make up 'he cash at 
least once a month 1 . 

Agency: 

In the course of our study of the Law of Contract we have 
dealt with two parties entering into a contract. 
Definition of In the va«t business world of to-day it is not 

‘^Snci* always possible for parties to come into direct 

contact for the purpose of entering into contracts. 

I may have a cotton mill in the suburbs of Calcutta. To buy raw 
cotton 1 have to enter into contracts with cotton dealers in Bombay. 
To sell manufactured doth 1 have to deal with retail merchants 
coming from all over Bengal. Is it possible for me to deal with 
these numerous people myself ? Certainly not. Like all other 
businessmen 1 have to delegate my power to contract to people 
who will contract on my behalf. 1 may have my son in Bombay 
who contracts with cotton dealers (.here on my behalf. I may 
Have another man at Dacca to contract with the local cloth-dealers 
there on my behalf and so on. All such people whom 1 may 
appoint to contract oil my behalf are in the language of law my 
^Agents’ and I am the 1 Principal * in relation to them. Sec. JH2 
of the Contract Act defines an agent as one employed to do any 
act for another or to represent*another iu dealings with third 
persons. The person for' whom the agent acts or whom he re¬ 
presents is called the principal. The law of agency as laid down 
in the Indian Contract Act regulates the relationship between 
an L agent* and his ‘principal.’ The foundation of the law of 
agency is the principle that what a person does by another he 
does himself —Qui facit per altum facit per re. A person can do 
by an agent all that a person wants to do or is compelled to do 
excepting those that can be performed only personally, as when 
a painter undertakes to paint a portrait himself. 


*s 
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Gtpidty to appoint or act os on Agent s 

Any ptivm may ilI a* 411 agent but an infant ui a pe *011 
of unsound mmd (.annul Ik. ippointed to aa as an 0g4.ni u . 
principal so a* to bt personally liabk lo iht punupol 1 2 * 4 Vn> 
person who has uipuity to conti act ian contract by in igent But 
a person who is incapable, of uinlricting by liw Limit 4 conti act 
by jn agent I bus luntucls nude by in adult 01 obc igent 
on behilf of on infant 01 a lunttic will not bind the inf 1111 or the 
lunatic unless they ire icnitrjLts which would bind tlu cstiti ot 
the nif int 01 tlu lunatic it tho were made by himself on lus own 
behdf bund uly 1 pci von who Ids 1 limited c ipiutt to conli 1 t 
cinnot mike 1 lonlmt bv in igent which he c uinol nuke 
person ill) \ cumpmv lui mstiiiu ein Lntu into only siuh 
conti uts is 11c within the powers glinted b\ ts manor iiulum 
It t ( ompun nnkL> 1 1 mill let filliiu outside tltsc pnwiis in 
one ol its incuts ulIi 1 uuiiricl v ill niu hind the C ompiny I he 
essence d Julius p nper is ihil thi i 0 cnt hi 111 nJiB ind dunes 
1 n/ht On lop 1 1 let lb nurds 1 medium thiouji whim the 
pmiapil is ennm ltd untiicliiilh with third pi son Ihc 
ipents lights uni dii 1 us 11c mlv 111 re I it ion to lus puiuipil Undo, 
the unti ui wlmli hi m lc in hthill nl I is pnikipi) he Ins 
luilhct ins right nn dut Bui pti on whe hi 110 c pint 1 , 
or 111K 1 limited cipuit 1 c i&ti t c (f 1 minoi 01 1 lullHit is 

cfin|etent to conti ui is 1 hull h s pmuipd to *hnd piitus 

Iheieison is tl i* tin ut ft n uent 1 11—, 11 hd is h ui * hi 
piincipil is htluem the niinci[ d ml thi 1 plines Iho 1 
enntrut m writ! u, mi ml 1 tin 1 in 1 ml \ ho d rl u»t uvl 1 

stind the true juupmL 1 mini 1 t i 1 uhl ncviilluhs^ hi d the 

principal 

Creation of Agency : 

As we have seen beton no era ideiatum is nuiss i) in iicite 
in igency 1 An agent without m\ lemunu ition is iii'itlul to ut 
on behalf ot his pniuipil is much is my othu ^tnl with 
lemunnatinn and he has tlu Mine * ghts uul duties is the 1 it*« 1 
\n agency can he created 111 in\ one ot the following wivs 

1 Section 184 

2 See poet, Part 1 ! 

1 Foreman s Gnat Western Ry Cn (1*78) *8 LT 8*1 6 51S8 

4 S»*chon 185 
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(1) By express or inched authority 1 . 

(2) By the principal giving his subsequent authority by 
ratification^. 

0) By the principal being estopped hum denying the 
authority of the agent* 

Let us now proceed to explain the above thiec ways 
(1) An agent can be appointed by express oi implied authn 
rity. An authnuty is said to he express wlitn it is given by words 
spoken or wnltcn An authority w said to bt implied whrn it is 
to be inferred irom the emumstm es of tht ease, things spoken 
or written ind the usige oi orilinan course of dealing an such 
arcumstances from which lutlnntv is to be inferred A hxs a 
studio where \ annus euslomtis cumc to have then photographs 
taken A dots not minagL the studio himself It is managed bv 
B, who takes orders fiom customers, purrhists chemicals ind 
phntogilphir grNids riom olhcis ind piss lor them out ot As lunds 
with A*& knowledge it It is in implied iuthoi ity under suih 
circumstances to enter into conn let oil liehilf of \ in uspcct ol 
the business of the studio 

Extent of Agent’a Authority : 

An agent mi) Lk ippuntrd to di one speeiiie let oi uitei 
into am partieulai cunti let, in which case he is known is a special 
agent, oi he mi\ he cntiusUd with ill acts of some genual kind 
eg, acts connected willi i business ui which ease he is known 
ib a genial agent But whether the igent is i social or i genu il 
agent, he is duincd in lm to hive mthonty to do evil) lauful 
thing which is ncccssirs in nrdu to do such pirticulai acts or all 
irts ot some gtiui il kind is he nny he entrusted with An igem 
hauug in 'iitluitv In cur) mi i business has authontv to do 
ever)thing wh*eli is either WfWi ai\ oi usual Joi the purpust oi 
eonducting such business Obviously in agent conducling a bust 
ness behalf of his pmupal is given greitei authouty by hw is 
he can do nol only things which the necessary but also those which 
ue usual Now, let us lllusti ite the ibovc by the. cise of a special 
.ind a general agent 

1 Sections 186, 187 
a Section 196 
* Section 237 
*8 IBS. 
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(a) A is employed by B residing in Jamdnn to do one specific 
act, namely, to recover a debt due to B at Bombay. A may adopt 
any legal process, a? j special agent, which is necessary to do the 
sped a) act, namely, the recovery of the debt anil may give a valid 
discharge for the same. But he cannol do anything which is usual 
but not necessary. 

(b) A constitutes H his agent to tarry on his business of 
Shipbuilder. B may do both ttstial and necessary things like tin. 
purchase of limber and otliu materials, hiring of workmen and so 
on, for the purpose of the business. 

An agent has far wider authority in uiscs ol emergency than 
in normal circumstances. In an emergency an agent can do all 
that a man of ordinaly piudence would do in order to protect his 
Agent's authority P rmr, P f1 ' * n,,n l° ss * A consigns provisions to B 
in an emergency. at Calcutta with directions to s»*nd them 
(S. 189.) immediately to C at Cut’.kk. H may sell the 

provisions at Calcutta ll it is found lhal ihi goods will be 
in course of their journey to Qillack. 

(2) We have seen alxive that an aguit must hav' expicss or 
implied authority to contract on behalf of hn pnncipal. Otherwise 
the pnncip.il is not bound by the contracts he 
But when th< agent contracts tin behalf 

’ * *' of hi' principal without his piecedent authmity, 
ihe principal may lalih such a contract In case of such ulifica- 
lion, the principal is hound In the contract as if the agent had 
previous author!}. Ratification may Ik dnuc citliu by words 
spoken or written or b\ implied conduct. The following example 
will illustrate ratification by implied conduct. A. without B's 
authority, lends B's money to (\ Aftcrwaids B accepts interest 
c.ii the money from C. B's conduct implies a ratification ot the 
loan. 

No valid ratification can lie nude by a pcison whose know¬ 
ledge of the facts of the case is mateuallv defective. If the 
principal can show that he did not possess full knowledge o£ all 
the facts when he ratified, he will not be bound by the ntification 1 . 

No person can ratify the acts of another wdiich were done on 
his behalf, but without his authority, and the effect of which is 
to deprive some third person of his propertv rights or to subject 

1 Section 198. 
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such thud pciMui to damages 1 . \ holds a lease from ti terminable 
on three months notice C, an unaulhonser] person, gives notice 
ot termination to A The notice cannot be ratified l«\ B f so <\> 
to be binding on A. 

(4) The pitnuple ol istop]it 1 is laid down in s 115 ol the 
Indian Evidence AiH 

Vppluil to agcnc) it u that a piisun who holds out some other 
person as his agent, though in taet he is not his agent, is bound 
l>v Limtiails intend mm b) the lattei with third 

EstcIwiel^S^S/ l* IMms l he P 1111 >ph- behind this mle is that a 
puson, who holds out another bcfoic tin genual 
public either In Ins words m coiuliut, .is the person oj agent 
uitilisted to do t p.irtiuil.u a! oi general busmen on lus behali, 
will be cslo|ipid irom denying liabditv aiismg out of contracts 
entered into h\ such in igent Thus, m Suincs m L S W. R 
the plaintiff entilisted hn 1iu,iml with i portu welling the 
unitoim ol I he detinduil Rulw is ( o Hie luggage was stolm 
The Railwax to want id In i\ru>l hahihly lot the loss on the 
ground 1 hal tin pwlu was off duts Mut it wjx held tint the 
(KjjSer w i I lH ii i In ihr ('unpim is in l^tnl authorised to 
ruuu lugik mcl is iich *lk < n> w is bound by his uls 

\.»tik\ In iscvpil anscs in tluce w lys 
(U \ |«rson may hold out anothu as his agent ill hough 
illll othei is not cu lus never been lus «i»*cnt 
(2) \ puson may hold om lus igcnl as basing a ssidei 

authonty *han he w is given authority lor In 
Wilftaii f'i Knwiek* tin minagcr ut a nubile house 
lurl only 1 lie uitborih to huv nimcial watci .nd 
hnft’ul lxi i' but the manage*! bought some cigars 
them*h Hl bid vn authonty to do so The owutrs 
•t the puhlu house wer» held liable for the cigais is 
ihes hi tiler conduct, held out the manjgei to LtmdiiLt 
i\tnthim> i mini ltd with tin public house. 

\ ? ) V pet son may hold out aunt he i as his agent although 
ih it olhti *ns teased to be so In Piumin v\ Loder' 

1 Seel inn 200 
9 See infra. Pail I 
'(1919), SO LT K.B 524. 

% (1892) 1 QB 546 
' (1840) 11 A, & E 589. 
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Lodcr’s agent H used to sell tallow in the I tom “Sold 
for L” Aftei some time H ceased to be L\ agent 
But L did not notify that to his customers ho when 
H contracted to sell tallow to the plaintiff, Lnrki was 
held liable fir the wmtiact 

Agent’s duty to Prindpol 1 : 

An agent has the follow mg duties tnwirdPhis pinuioil 

(a) An agent is Lxnind to conduct the business ot lus puna 
pal actnrdmg to the directions given h\ his principal II there an 
no directions given by the pnnupal, he must follow tin custom 
or usage prevailing in flie trade II ht acts contrai\ in such 
directions or custom he must make good any loss sustained Uieicbv 
and if there is any profit he mini ilso account for il Th follow 
mg illustrations will miki the punciplc tku 

(i) \, an agent, tames on i business on behalf ot his 

pnnupal B Then is a custom in *hc business to 
irvc%t * in*» c«l ill a »m\s left in hind \ docs not 
mast such mniicss \ must mil* r n 1 *n B the 
inteo-st whnli It usudK (Iuals fioin such msest 
mails 

f n) H. i lirnkti, tin us wi Ini jus* on tub ill < 1 \ It is 
not the tuslorn of the tiadc to sell on <r di» 1> nils 
A\ «*oocb <o r on i edit r becomes jii ohent and 
fill* to p in B will Ih Inhl* (o mile good tlu W 
to V tun if C\ nulil was \civ high it the imir as 
hr mert rontiia to the custom ll would hive beet 
the sime if in*iLid of brim; a aisloni M was \ c 
dneetion not to sell on k tdil 

(A) i^tni must disihaigc Im duties with ordmuv skill 
and reason’hie diligent 1 Bv uidiiurv skill is ml r» kill 
possessed h\ person n «tpdu |inu f i"n, md h i innibk 
diliotnre is nrinl no* >i utmost diligence 'mi s »rh dib 

genie as can lie f\jcctcd from mui ot ordinarv omrkmr Of 
coiusr m rv<p r i ise the couit decides whether orchnitv still oi 
reasonable diligence* ha< been exerewed oi not fre a II ♦he trims 
lances uf the cw If the principal stiffen Ins*. *lr u<;h want ot 
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the jgcnl s ordinal y skill pi reasonable diligence, the agent must 
make good the loss But the agent is not, however, liable lor ill 
the losses which might be traced to his want of skill or diligtnu 
Here, as in the case ol J images fur breach of contract, the lulc in 
Hadley v\ Hiixendilc is followed The agent is liable uuh leu 
losses which arise directly out ol his wint of ordinary skill 01 
reasonable diligence tnd lit is nul liable toi remott loss^ I hr 
following lllustr it ion will mile it ilt ir 

K has in agtnt II m London \ sum ot money is paid to li 
on As account, with ordeis to remit ft 1 clams the moutj foi 
a tunsidmbl tunc V, in consequence of not receiving the 
monev becomes insolvent ft is Inble tor the money and inteit*t 
it the usml rile fiom the iliy nn which it ought to hive been pud 
and tor in\ turlhei loss due to iutois like 1 samtinn in the i le 
fit exchange hut not lot my olhu remott consequences 

It, howtsu 1 punupil ippoinis m igcnt with full knowledge 
of his s\ nit of skill uul diligentt the principal c.innot mm i 
an) loss which mijil he ciuscd by the igcnt’s neglect 

(r) An agent is bound to rendu proper accounts to bis 
principal on demand 

(*/) \n agent mu t use ill icasonable diligent to obtain 
inslruetious (>om his punupil in cists ol diflieultv II he can 
obtain suth instiunions but fuls to do so ind tluichv hmu,' loss 
to his prinupil, he must mike good such los* 

(r) It n agent dt ih in the businesi of the a^imy 01 hi r wn 
aununt uthei b\ dishorn sth conceding mat end lius fiom bis 
pnnnpil w bv cmyina on trinsulin is to tin disuhintagt ot bis 
prinupil the pinupd i in icpudnie the tnusictmns A duetts 
It his agent to ^tll Ins house ft buys the house him c clf in ( \ 
nunc \ tin npuihite the sde if he tin show thit ft his 
dishonestly toiunl i 1 mv miternl fitt or (hit the silt his bun 
disidi inlagcou to bun 

(/) If in agent di ib in the business of the unnev on his 
own account ln&lcul of on account of his pnnupal, without the 
knowledge of his piinnpal, the principal is entitled to el um any 
benefit which the agent has gamed A directs B his ageut to buy 
a certain house for him R buys the house himself and tells K that 
the home cinnot lie bought A nuy, on discovering thit ft his 
bought the hnusr, compel him to sell to A it the price he gi\e for 
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Prind|Md l i duty to aunt 1 

A principal has the lollopmg duties loss aids his igcul — 

(a) A pimupil is liound lo tumpemalt ui indemnify hu 
agent against the consequences of all lawful acts done by such 
agent in the. ixirust of the authority tuulriicd upon him II it 
Singapore, iiiuUi jiisliutlums tinm A at Cikulla, contracts with 
C to dcliVLi certain goods to him A dais not send the goods and 
C sues K tor breath of contract A asks B to defend the suit 
It is ordered to pay dimages and insts and incurs expenses A 
i« liable lo B for such damages, costs and r\pui*cs 

(A) A principal is bound lo indemnify the iqcnt against tin 
consequences of any act which the igcut docs ui good lailh at the 
instance of the puncipal, though the act iausts injury to the lights 
ol third persons 11 at the lujnest ot A sells goods in the possession 
of A and hands ovci iht pioctcds to A A had no uglit lo dispose 
of the goods But B did not knovs th.it l, llit tiue owuti ot 
the goods, sues B ami recovers the value of tin goods and uasis 
\ is liable lo ldtmnrfy B for what he has liccii compelled to pay 
to C and for B s c wn expenses 

(t ) A pruuipil u nol bound to inch minis his igent for the 
unsc quinces of m\ cjiinnnl id vs hull the agent does it the 
uejucst <1 llic pinu| il l lie tc isoii is lint no oik tin protest 
himself iiorn uiniinil Inlnhts by pleading lint lit was merely 
in iguit A employs B to hi it C anti a^u> to »i d mnily him 
mist ill ronsiqucmc ol the let B lh*mi’ on 1 m il ( md hi' 
lo pay damage* 1 i ( \ i not luhli <n mditnnifv B lor those 

d images 

[d) A pnnLipil mud in ike enmptnsiUoii to hi* agent hu 
any lnjuiy ciustd to liun lluough die piineipals neglect V 
employs B is a lari 1 liver in building t house and puts up the 
seiflolding himself Hu siuloldrng is unskilfiillv pul up anl B 
is in tonstquiiicc huit A must mike lumpcnsition U B 

(?) A principal must pay the remuneration, commission or 
other dues to the agent. In the absence of any contiad to the 
contrary, an agent cannot claim any payment until thf completion 
of the act foi which he vs is constituted in avail But an agent 
may ictain mines itctived by him on au nmt rd goods sulci il- 


i Sections 222 22 * 
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though the whale nf the goods consigned to him for **le majr 
not have been sold. In the absence of any contract to the contrary, 
an agent is also entitled to retain goods, papers and other property, 
whether movable or immovable, of the principal received by him 
until the amount due to himself for commission, disbursement* 
and services in respect of the same has been paid or accounted for 
o him. 

* 

Effect of agency on contract with third pejr&ni/ 

When a person contracts by his agent or acts through his agen t 
his right? and liabilities are just what they would have been naff 
he contracted or acted himself. A buys goods from B knowing 
that B is an agent for their sale but not knowing who is the 
principal. B’s principal is the person entitled to claim from A the 
price of the goods, and similarly A can sue the principal, when he 
discovers him, for any breach of contract. 

We have seen before that an agent must have authority, lm- 
plied or express, to act on behalf of his principal, unless, of course, 
the principal ratifies the act of the agent subsequently. Where 
the agent exceeds the authority given by the principal, the principal 
is not bound by con tracts lying outside the powers granted to the 
agent. A authorises B to buy 500 sheep for him. B buys 500 
sheep and 200 lambs for one sum of 6000 rupees. A may repudiate 
the whole transaction, for H has exceeded his authority by buying 
200 lambs. But in some cases where an agent exceeds his authority, 
some acts he does fall within such authority and some acts fall 
outside it. When I he part of what he does which is within his 
authority ran be separated from the part which is beyond his 
authority, the principal will be bound by such acts as fall within 
his authority. In the above illustration let us suppose that A buys 
500 sheep and 200 lambs in separate lots and pays for them in two 
separate lumps of Rs. 400/- and Rs. 2000/- instead of in one lump 
of Rs. 6000/-. Here obviously the purchase of 500 sheep falls 
within the authority of B and it can be separated from the purchase 
of 200 lambs whirh falls outside ( -.uch authority. A will, therefore, 
he bound by the purchase of 500 sheep bv B. 


‘Sections 22£ f 238. 
W. 228. 
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Notice given to an 

Notice of any fact given to an agent js deemed to be notice 
given to the principal provided auch agent has got ?ulhont> 10 
receive such notice, or in the usual course of business or by custom 
such agent leceivcs such notice An agent receiving such notice 
must also receivi it in course of his duty as an agent in order that 
the notice miy opeiate as a notice to his principal. A draws a 
hundi on his Bombay office in iavoui of Ihe firm of B M (o B 
fc Co. informs the cashier of As office in Bombay that the hundi 
lias been stolen The cashier does not inform the office and when 
he is away on leave the stolen hundi is presented and cashed A 
is bound to pay to B & Co over again, as the notice of the theft 
communicated to hu cashiei is notice to himself, suite the cashier 
i* deemed upabk of rtienuiii such noticL Bill if in the abost 
case the durw in of \ s iiAill was tuld of the theft, A would not 
have been bound bv the notice, lot the duiwan is neithn 
lulhonscd nor is it usml in the normal coursi of business inr hini 
irt iciLiu suJi notice Mso if the i ishur knew <il thr llufi from 
Mime one not coiintLied with B & Cn ut in Lourse nf his pnvitt 
ilc dings tinconnecud with his dulv is i cishici A would iiul 
It lvc been hound h\ sikh not ill 

Agent’s right and liability under the contract he makes. 1 

In the ibstnct oi inv eonliatt to the contiaiy an apent can 
not person ills enfu ce iimlncis enteicd into by hini in behilt of 
Ins pimcipll not is he pusniidh hound h) thLm A hi an gent 
Ik Tl coniKiits with < fo the silt nl V s bnusL M C ictuses U hio 
ihe house liki on, it n \ who i in sue C for br« uh of conti Hi 
Simdiflv if A refuse to »cll die l him it t> \ ivlinni must lx 
H ut inv cnntnit l hi < 1 miu^L mile prowsion h r ila p r p imd 
hihihtv of thr lgfnl u d in smh \ rise the uent cn mhr i thr 
eunfiaet himself met will himself he habit undti 1 h «on * I v n 
the following r ise^ of lonfrut thr ncison d 1 ihiln ot rk n 1 
is presumrd 1 

(1) Whcit the loiitiut is made In ui igenl *n tin sik oi 
puielnse of goods foi i incicluol resident abioad \ is the agert 
in Calcutta of R who is i meichint m laindon \ i m enfonr ill 

1 Section 2W 
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contracts he makes in Calcutta on behalf of B, and will be luhh 
under them to persons with whom he contracts 

(2) Where the principal, though disclosed, cannot be suu 1 
Foreign ambassadors, or heads of states, or sovereigns cannot b< 
sued Their agents entering into contracts with otheis arc tliuc 
fore personally liable on contracts they make 

(3) Where the agent acts as an iguit but does mt disclose 
the name of his principal A enters mLo a contract with B knowing 
that he is an agent but ignoi int of the name of the puiicipal 
B is liable to A personally under the contract and he can llso 
enforce the conlraet against A B would hast been equally lublt 
if A did not know or had no reason to suspect thit he was m 
agent at all 


Undudoaed 

(1))lf an agent mikes i ti nit act with l ptison who nutlet 
Rights of parties ^nows 1,1,1 his 11 ls «ns to suspect thit hi n n 
to a contact igent the pnncipd of tlu igcnt is known is un 

made by agent disclosed pnncipd He tin disclose himsilf md 

fk'mw* l, k toi tht perform u u, ut the contract The 
other (ontiicting put> will ilso hive against the 
prinapal all the rights he would have hid igimst the ig*nl d 
the agent hul eontracted for himself B eontnets to huv sovm 
uitton irum C, a lotton dealer B is it illy conti ltlm,, for \ his 
prineipd, but C does not know, nor his he my reason to susput 
that B is As agent In this case B ean obviously tue C il he refuses 
to sell the Lotion, aucl C can also sue B il he refuses to hu\ the 
cotton A cm also sue C oi lit sued by C As a pnnupil hi m 
alisa>s uquire the perform i nee oi the contrict hv the ither pirl\ 
uul Ihc oi hi r put\ m siimliilv miki him lnhle unihi the con 
u let 


If i pruuipd is tot ills imdmlo'cd hki \ in the those eisi 
(lie olhei ronti icling puts ( in the ibovi t ise tin refuse to 
fulfil the euntraet lftu the prineij il his disclosed himself, provided 
he un show tint he would not hasp entered into tlu cm tract il 
he hul known who was the principal, or if he hid known lhat the 
jpinl w is not the pnncipd 

Wc hive |usl seen that in undisclosed pnnci} il i m alwa>s 
requn the pufoiniintt of l conttad '■nlCitd into hv his agent 
with another person who neither knew noi hul ins icason tn 
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suspect that the. agent was an agent but the puncipai is entitled 
to obtain Midi performance subject 1<> the rights and obligations 
subsisting between tht agent and the other paity to tbt conti ait 
A, who owes 500 lupccs to H, sells 1000 rupees wuilh ol nu to 
B A is acting as agent for C in the tiuisaction, but 1) his o 
knowledge not reasonable (pounds of suspicion thit Midi is the 
case C emnot eornpd B to tike the nee without illosung him 
to diduel irom the pnet V s debt of Ks 500/ 

Right of person dealing with agent personally liable. 

In Lises where the i„i it is person illy luhle, i person dc ilin*, 
with him mi\ hold either him or his prineipil nr both ot them 
luble 1 

Liability of a pretended agent: 

It l person hlsels represents burnt H to be the agent nt iimtliei 
aid third)) inclines i thud person to enter into a contract with 
him a* aeuit, sueh i putended icent is lnble to mak good ai) 
loss which sueh other | irson minis is i result of cnteiing into the 
conti let Tin {intended i^ent will, hemesrr, lit exontrited iioin 
the li ilulitv i( his ilk41 d punupil rifihes the contn t 
Mibscqucntlv 

Effect of fraud or misrepresentation by Agent: 

If in agent nukes 1 misupiesem ition or commits 1 It 11 I, 
iL.rumints mined into b) nlheis on ilie lusts ot * idi fund rr 
misrepresent itiou will lx vmlihlc it Lhi opt inn of thL injured puts 
is it the pmui{ d Ind in ule the misrcpirsent U1011 01 Lominilted 
the fi ud But if the taint mikts m npasent ilimi 01 loimni s 
triud n miMeis not lilluu, within Ins mtlmiits the pnnuj il 
( uinot hi in nk liihli therein 

Termination of Agency : 

\n ^cmy is Uunniitid it in mnt ee ise n> h in lgiut, 
in the follow inu wiys* 

( 1 ) Rc\oc ition, txpiess <11 implud by the Principal, or 
renunciation by the Agent 


'Section '•SI 
1 Scitinn 


2 S 255 
4 SrrLiun M 
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(2) By the business uf the agency being completed or by the 
expiration of the time for which the agent was appointed. 

(.1) By the death oi insanity of either the principal or the 
agent. 

(4) By the principal being adjudged an insolvent. 

These points require u little explanation 
(1) Revocation and Renunciation The principal can termi¬ 
nate an agency by revoking i/. by withdrawing the authority given 
to the agent. ^But where an agent has himself an interest in the 
property which forms the subject matter of the agency, the 
principal cannot terminate the agency by revocation unless there 
was a contract before providing for such revocation. A gives 
authority to B to sell A\s land so that B can take out of the proceeds 
the debts due to him from A. A cannot revoke ihis authority, 
nor can it be terminated by his death or insanity, as B has an 
interest in the property as a creditor. Subject to this qualification 
a principal may revoke the authority given to his agent at any 
time before the agent has exercised the authority \a as to bind the 
principal 1 . jThe principal cannot revoke the authority given to his 
agent after the authority has hmt partly exercised hy the agci.1 
in such a way that he has inciiired personal liability and the 
revocation will expose him to loss oi injury 2 . A authorises R to 
buy 1,000 hales of cotton on account ol A and In pav lor it out 
of A’s money remaining in B\ hands. R buys 1000 bales of cotton 
in his own name so as to make him pcrsnrally liable for the price. 
A cannot i evoke B's authority so far as icgards payment for the 
cotton. If, however, in the above case U buys the cut tun in A's 
name so as nu 4 *n in ilc Ivnw.'f personally liable. A can revoke B*s 
authority to pas im th* 1 cotton. 

The agent can also tirinmatc the agent) by renunciation, i.c\ 
by giving notice to th*' iivincip.il of bis unwillingness to aci as 
.fgent. 

Where the agency is fixed hy contract to continue for a 
spreified period, cither the principal or the agent can previously 
terminate the agency hy revocation in one case and renunciation 
in the other for a just cause. But if there is no just cause, the 


1 Section 203. 
1 Section 204, 
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principal must makt tomptnsUioii to the i^nt if lit n\aki% and 
the agent must makt compens m m to the pnneipd if lit renounce 
before the specified puiud 1 

Whclhei the pnmipil ievokes or »h t iguit itnouiue 
reasonable notice must Ik given hy the unt to tin ntlui othei 
wise the climate thereby resulting *o the punnpal or the igent, is 
the Last miy he, must be miJe good to the nm h\ tin other 

Kcvneitioii ind ununuitioii miy Ik uther ixpressul i 1 winds 
n aril in., 01 ma\ lx implied m ilit conduct oi the pmiLipil ■ 
the agent itijKemelv V nnpimers l> u let Vs hi use \ttci 
wilds V lets il fumsell I Ins is in jjii| ]■( il lesceiliin it V s 
lut hunt v 

VMieic ill u,cill s Uithmlv is looked, the iuk I’uin dio no 
ilfeel the lights ind lnhiliUcs ul the a^iut m ic 1 me n 10 the 
principal unlil 1 he is ulmlh mtorimd >• the lev eilio , 

ind the r t s i it 101 dms h(u iJleet the njil-i md liibihtus it (hi 
uiucial puhln will shorn llii ijent eh ih in m I it ion to thr 
pnniipil, unless ilic lutiec j^l ie\ k itio i etches tnc pubhe \ 
duetts H to sell goods ini him on i comm ssiun oi 5 on th net 
pin inis 1 iter on A levd es Us uithority h\ \ letlu Hilt beloi 
(he letter re it lit s U U sells *ln t,nods ior Ks 100/ I lie silc \ 
hi din on V u d K is t nl tiled lei his um mo si m Let ns ismiiik 
th 1 >n Ihe above insi nut l i me mix i of (lie publiL, knows lint 
I h i it ii s t» a ll \ s nods But C el(Ks not know of A s 
lellii hy whieli \ e\oled 11 s uitliuiih He bus lie ^oriels iroin 
B lor Ks 100 h In ill i with ihe moms Vs t \ is n it mi nil d 
of \ It er ul M\ i ltion. Ins |« tv ni« lit to B is „oc d nd Ik e il 
keep the goods 

(2) If A emnlow H lo ell Ins luma oi to mini^e I is business 
Uu six mounts, Us Irenes will leimmilc liter B his sold the 
house or tnu i»id the husin •* t For six months 

('>) The rel itmn Ktisuii in igent and the pimupiL is tolireh 
personal Thcreioic the death or incanuitv hlr irs mf\ oi ntlm 
leinunates ihe igLiitv 

(4) A |xrson svho his lien ldjudgtd in insolvent einiot id 
\ principal Therefore, is soon is a person is iihudgcd an 

1 Section 205 
-Scet ion 207* 
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insolvent, all persons who were before or at the time of his 
insolvency his agents, cease to be so after his adjudication as an 
insolvent. 


Sub-Agent: 

The general rule of law is that an agent cannot appoint 
another person to do his duties which he owes to his principal 
—ddigatus non potest delegare —a delegate can rot delegate. But 
in some cases an agent can appoint a sub-agent to do his duties 
where it is usual according to the usual mode of business and 
custom. A, a cotton dealer iu Bombay, has an agent B in Calcutta 
to sell cotton for him. There are many duties, like those 
undertaken by banks, which agents like B generally delegate to 
hanking concerns. Or it may be that B has to ap|>oiiit solicitors 
to do all the legal work for him in his business as an agent. The 
banks and the solicitors in this case are sub-agents. 

A sub-agent has been defined in the Contract Act as a person 
Who is a employed by and feting under the control of 

Sec. 191. the original agent in the business of the agency. 

Where a sub-agent has been properly appointed, tjt. where 
such appointment is usual, the sub-agent is only responsible jo. the 
agent and not to the principal. The agent, however, is Responsible 
to the principal for the sub-agent. If the sub-agent is guilty of 
w&lful wrong or fiaud, the principal can directly hold him 
responsible. 

Where an agent has express ur implied authority to appoint 
a sub-agent and j sub-agent has been properly appointed, the 
principal is liable for all the acts of the subagent 
Liability to the i n relation to third parties- But where an agent 
^?s£^nt adim P r °l >er| y appoints a sub-agent, where he has 
no express or implied authority, or where it is nut 
usual to appoint a sub-agent, the agent is liable for all jbe acts of 
Lhe sub-agent both to the principal and. third parties . The prin¬ 
cipal is not bound by or responsible for the acts of the person so 
employed, nor is that person responsible to the principal 1 . 

It should be carefully noted here that an agent can not only 
appoint a sub-agent where it is usual, he can also have authority, 
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express 01 implied, to nominate 01 select anofhrt person to act 
as agent lor the principal. Whctc a pc rson has been su nominated 
by an agent, he becomrs not a subagent, but an agent of the 
principal, and he is related to the principal in the same wa> as 
the agent nominating or selecting him. In selecting such ar agent 
tor the principal, an agent must use such ordinary prudent t as he 
would have done had he been the principal himself. II he docs 
this hr is not responsible to the principal for the acts rn n< ghguiee 
oJ the agent so selected* 


‘bailment’ is .1 technical term ni hnglish Comm on Law, 
though literally it may mean ,in\ kind ot handing over. The 
Indian Contract Act J defines a hailment as the delivery ot goods 
by one person to another ini some purpose, upon 1 contract lliaL 
they shall, when the puipotc is aiLomplishrd* be icturned or 
otherwise disposed ol according to the directions of the peison 
dekvcring them. The poison delivering the goods is called the 
1 bailor' The person to whom they are deltveied is called the 
' bailee / A goes to lmpus ioi lus lunch and leaves his hat with the 
cloak room atlciifl.ml dining the time he is having his lunch. 
Here A is the bailoi, Fil|kjs air ihe bailee, and the purpose fui 
which ihe hat was bdiled was that it might be kept when A has 
his lunch, and the hat has to lie returned to A when he finishes 
his lunch and goes nut. — 

II a person already in possession ol the goods ol anotlici 
contracts to hold them as a bailee, he thereby become* the ojilet, 
and the owner becomes the bailor, of such poods although ibtv 
may not have been dihuicd hs was ol ludmrnt. Let us issutnc 
that in the above lrsianu A goes to .1 hat shop and buys a hat 
already in the shop. He then leases the hat in the shop foi the 
shop owners to send it to his house Here though A did not 
actually hand over the hat lu the shop owners, yet the diop owners 
will he the bailees and A the bailoi, because of the implied contract 
made by the shop owners to act as such. In this ease A is deemed 
to have delivered the hat to the shop-owners constructively by way 
of bailment. 


1 Section 194, 1» 
3 Section ML 
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Daltaiy to bribe: 

To constitute a contract oi bailmc.nL delivery must be made 
to the bailee. This ddivciy may be either actual or constructive 
Actual delivery means physical!) handm# over tiie goods bailed to 
the badee or someone so authorised to hold on his behalf, as whin 
A, in nui previous illusti.ition, ad Lull) gives his hat 1 o the cloak 
100m attendant vhu is authonscd to take the hat on behalf td 
Firpos Constructive delivers means transferring possession 
without actuality handing ovti fhi goods physically, a» when V, 
in the above illustrUinn, hives the hat in the shop The most 
important thing about delivers »s that the bailm must tia n *fcr 
Ins possession to tht hulie Thus. I un deliver ins motoi in 
tn a enrage as my hnice b) simply Rising the unia^c ,k nk i 
debut* ordei to IK vvaidwust, wIhm ni\ ur is stmkul 

Different kinds of brihnent 

Bailment may hi of different kinds md this mas Ik IismIuJ 
as follows 

fl) Bailment J»ji tie luslody >i Bulment lot lisa, m 1 
(2) Hailnienl tui itwml oi grituilous hailmcJ i 

1 \ bailment ul the hist kind arises whin the hailur ddiui> 
an article to tht bailee lor simpl) keijung it in site sustnl) V 
gives his eimera to B t ji thL litlu to keep it in his customs i 
si\ months llus is i i ist nl hailmmt lot salt 'ustrd. v * 

When, huwcvu, thL hadoi dili\irs an aituli to tliL bulei tin 
the latter to use it in in) spcLihe or geneial way, it constitutes i 
bailment toi use. Let us assume thu in the above illusti it ion \ 
gives his lamcia to B toi si\ mouths 1m the latter to use it in 
taking poitraits Hut the bail men l is a bailment for use 

2 'Whether the bailment is foi use nr ioi safe custody, the 
liailee can either ihaige tnr his services oi render them free. When 
the bailee charges for his services the bailment is a bailment for 
reward When however the bailee docs not charge anything, 
the bailment is gratuitous. 

Dirtm or reapmuibilitm of Km brilor : 

The bailor bears certain duties and responsibilities lowaids the 
bailee which may be enumerated as follows — 

(1) The bailor must disclose to the bailee faults in the gQCgfa 
bailed, of which the bailor u aware and which materially interfere 



LAW OP CONTRACT 73 

with the use of them, or expose the bailee to cxtiaiidinuy risks, 
and, if he. dots not make such disclosure he is lesponsihh lor 
damage- arising to the bailee dtieetl) from smh Juilts 

If, howevti, the goods aie bailed lor hire, the bailor is res¬ 
ponsible fbi such damage. not ool) vs hut lit was iwait ol the 
existence of sucli fiulls hut ilso w litre ht no m fte nf llic. 
existence of mh faults m tla go ids Puled 1 

Tht* two principles x\ill Ik tic u from the lullmvin; 
ex implex - 

(tf) A kttps with l> uitiin luxes vs hull V 1 new lonMnied 
highly infl mumble rhcnucils V due* no 1 disclose to 
h thil tht boxes i_ont nn influnniiblc mittrul 
I iter mi oiu of the hoxt titcht hit nd U sti re 
ImusL is „uihd \ uusi mike ,cmkI the luss IS 
sustains 

) V huts uni. ol l> The c 11111 i is un lit though 
M is nol ivs in ol it md V is mpiiul J> is rt sjumsililt 
to V loi I lie 11 ms, ill lu uah hL sv s not iv\ ire ol the 

tic ted in I hi tii til i s the irm i s\ s billed out 

on mt 

(2) Liu hulm must upiy tu the billet ill the i v pc lists whuh 
llu billet his to jiKut sshtn 1 ht t oditium A the biilimul iri 
such tHit tht joods m l< lx k< pf ui work In* to Ik done u[mmi 
them by tht hiilu lot ill hidoi in 1 the hultc will m t utiu inv 

remuneration \ ktt| s his horse i ]»s st iblt md B i^rus to this 

without an> umi nu it inn Blit the hmsc has to ht fed md 
looked after and \ must itpiv to B ill thu the latter his to spend 
Loi keeping the hoiw i\ui hough h charges no remunuatiun for 
himself Tike for inM i et 'hi c isc of hulment which involves 4 he 
carrying ol goods B i^uts to like md dim Vs ni to A's 
brother free ol ihar^t but II hi' to buy ptlml in ordu lu drive 
tht ear to AS hiotlui s pine V mu»i repay to B llu sum R his 
to spend on petrol 

(I) The hailoi is itspunsihle to the bailee for mv loss which 
the bailee imy sustain dut to the following raisons’ - 

1 Section 150 

J Section 150 

>86111110 164 
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( 0 ) The bailor was not entitled to mike bailment K gius 
a car, which belongs to B, to G, an auctioneer, fui 
the litter to put t on auction C, believing that the 
car ically belongs to A, sells the tar on «uctiun to 1 
thud person B *uts C for damages foi the unautho 
nsed sale A must compensate 1" fni inv damages 
that I lie. mint miy lwird against C 

{b) The bailoi was not mtitlcd to receive hack the goods 

(c) The hulni was not uititkil 1o give directions respect 
ing the goods bailed 

Duties of the Bailee : 

The bailee his icrtim lotus founds the buloi These mas 
Ik 1 set out as follow* — 

(1) I 11 all Lists 01 bnlimnt the bnice is Ixiund to like is 
much caie m the goods bailed to him as a mau rf ordinuy 
prudence would, under sund 11 nrtuinst mets, take of lus own 
goods of the simr bulk, qudity ind wluc as the goods baileJ 1 It 
the bailee tikes as much tan is a man of ordinary piudence, he 
is not icspcmsihk im tlu loss, dcs*- uttion or drteriorition of the 
thing baikd But if hi fills to t ikt such cart, he will be held 
responsible fui ill dunigcs cimed through want ot such Lire 
What is ordinirv pm knu is m l\li> case dcturnincd by thr touil 
with reference to ill the cuuinisttnus of the cisc, the usigr itul 
custom Killing In the hulrmnl nl tlu goods 111 question mrl so 
on Suppose A hails his goods to R foi sift custody and B keeps 
them in this w (rehouse Due to 1 chink in the roof of the 
warehouse, watu trickh» through and spoils the gockls B is 
responsible foi tin. loss to \ is the loss would not hive been emsed 
if B had used ordinu\ nrudcnic m hiving ihc loof tepaired It 
however, instead of w\ter liuklin? tinough the chink, tin goods 
were destroyed due to the warehouse hetno dimigcd bv a csdor# 
I) would not have been jesponsiblc for the loss as B could not hast 
jnevented the cyclone bv using ordunrs prudence 
n ( 2) If the bailee, with the consent of the bailoi, mixes thi 
goods of the ballot with his own goods the bulor and the bailee 
shall have an interest in pmpnrtion to their respective shares in 

* Section 151 

*S»ti<a 152 
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the mixture fuaidlMfidL L A bails 20 seers of flour to B. B with 
ATooiisent mixes 10 seers of his own flour with A*s. In the total 
mixture A f s share will be 2/3 and B's 1/J\ 

f(3) If the bailee, w itho ut Jhc. cnnsenT.joLi.hfi bailor, mixes the 
goods of^f1fiflor~with his own goods and the goods can be 
separated or divided* the property in the. goods remains in the 
parties" respectively ; but the bailee is bound to bear the expense 
of separation or division, and any damage arising from the mixture. 
C bills 100 bales of cotton marked with a particular mark to B. 
B, without C’s consent, mixes the 100 bales with other bales of his 
own, bearing a different mark. C is entitled to have his 100 bales 
teturned, and B is bound to bear all the expenses incurred in the 
separation of the bales and any other incidental damage 2 . 

1(4) If the bailee, without the consent of the bailor, mixes the 
goods of the bailor with his own goods.jg^sych a manner that it 
is impossible to separate the goods bailed from the other goods and 
deliver them back, the bailor is entitled to be compensated by the 
bailee for the loss of the goods. A bails a barrel of cape flour 
worth Rs. 45/- to B. B, without A\s consent, mixes the flour with 
country flour of his own, worth only 25 - a barrel. B must 
compensate A for the loss of his flour. 

(5) The bailee must return or deliver according to the bailor's 
directions, the goods Bailed, without demand, as soon as the lime 
for which they were bailed has expired, or the purpose for which 
they were bailed has been accomplished 4 . 

(6) The bailee is bound to return, deliver or tender the goods 
bailed at the proper time. If fl e fail s to. .do th at., he is responsible 
to the bailor for any loss, destruction or deterioration of the goods 
from that time 5 .-' 

(7) *%e bailee is bound to deliver to the bailor or anyone 
whom the bailor'directs, any increase of profit which may have 
accrued from the, goods, bailed. A leaves a cojgjn The.custody 
of B to be t aken, care qf v Tbe„cow gives birth to a calf. B is 
bouncf to deliver the cow as well as the calf to A*. 


^Section 155. 
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\8) The bailee must compensate for the loss of the bailoi if 
the loss is caused due to some act cot authorised by the contract 
of bailment. A lends n horse to B for his own riding only. Li 
allows C, a member of his family, Lu nde the hone. C rides with 
care hut the hone accidentally falls and is injured. B is liable to 
make compensation to A for tlu injury dune to the horse. Il 
the bailee does some act which is not only unauthorised but also 
inconsistent with the contract of bailment, the bailor, in addition 
to his remedy ol compensation, tan also treat the contract as void 
at his option. A lets to H, for hire, a horse for his own riding. 
B drives the horse in hi.s carriage. Using the horse to draw a 
carriage is inconsistent with the agreement to use th*j hoise Joi 
riding. 11 the hoist is injured A is entitled Lu compensation. But 
A has anothci remedy. Whether the horse is injured nr nut, ^ 
can treat the Lontrucl as \nid, tJt. t lie can bring back the hory 
even though the time ini wliirli the horse was let out his no 4 
a'piled 1 . 

A bailment contiad tonus to .in end in the following 
ways 

(1) When tht time ftoi which llic goods were hailed has 
espied, in the pnrjHr.c Ini whkh the goods were bailed has been 
acuimplislied, the con trad of bailment comes to an end. A lend'* 
B his Ir.utoi plough f* i twelve months. The bailment will 
terminate on the expiry of twelve months. A lends \\ his tractoi 
plough for H to plough hi.s pun ot land. 'Hie bailment will 
tenminau as soon as H has hnished ploughing his land. 

(.?) A gratuitous hailmuif is terminated by the dejth eilhci 
of the liailnr nr ol the hailce. 

(i) Whin a bailee does an act inconsistent with the amt nut 
of bailment, Ihe bailor can lerminilr the bailment at his option 
(Set ante "'duties ol the bailee"). 

Bailee’s Particular Lieu : 

When a bailee has rendered services, in pursuance to the 
bailment cor tract, involving exercise of labour and skill, the bailee 
has, unless he has contracted to render such services free, a right 


1 $ed£ftm 15J and 154. 
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to retain the goods bailed until he receives due remuneration for 
services he has rendered 1 

A delivers a rough diamond to B, a jeweller, to be cut and 
polished, which is accordingly done. B is entitled to retain the 
stone until he is paid for his services. 

We have seen above that j bailee can retain the goods until 
he is^did for connection with the 

goods^ The bailee cannot, however as a 

b#nkm, factors 8 5 “ ral rule - retain the goods for unpaid 
wharfingers, amounts due from the bailor in regard to 

attorneys and other accounts or in regard *a services 

policy-brokers. rendered 

in connection with other goods. 

Therefore, generally a bailee's lien is particular. Hut 

bankers, solicitors^ factors, wharfingers 2 and policy-hrokers have a 
general lien. They can retain goods or securities of their customers 
on account of debts which are not in any way connected with the 
^oods or securities in question. A deposits a few shares to get an 
advance of Rs. 1000/- from a bank. A repays the advance later 
mi. Rut it is found that A had previously taken an advance of 
Rs. 500/- without any security. The hank may retain the shares 
until A repays the previous advance of Rs. 500/-. In the same way, 
a solicitor can retain all the papers and documents of his client 
in his hands until he is paid his fees. Thus, this class of persons 
can retain the goods lint only against a particular account but also 
against a general balance of account . Excepting the bailees 
mentioned ahove no other bailees enjoy a general lien. Goods 
retained on general lien cannot be sold for the realisation of dues 
They can only be retained. Goods retained on particular lien can 
be sold if there is an agreement to that effect®. 

Bailment of Pledges : 

The bailment of goods as security for payment, of a debt or 
performance of a promise..is called ‘pledge'. The bailor in this 
case is called the ‘pawnor’ and the bailee is calledJhe ‘pawnee* 4 
Rights of the The rights of the pawnee may be staled as 

pawnee. follows 

1 Section 170. 

*-O w ner of wodden or stone platform beside which ships arc mooted 
rnlfMhg or unloading cargo. 

171. 

'fcctwn 172. 
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( 0 ) Yhi pawnee ma> retain the. goods pledged not only hu 
payment of the debt 01 performance of the promise, 
but fur interest on the debt, and all necessary expenses 
incurred h) him in respect nl the possession ui toi 
the picservilion of the goods pledged liuf the 
pawnee i mnot, unless lhcrt is i i contract to thL um 
traiy, letain the goods pledged Im my deb* 01 promise 
other than Ihi debt in promise loi which they au 
pledged 1 

(h) The pawnee is entitled to itteivc hum the pawnui 
(\tiaoidmaiy expenses meuired by him tot the 
pitseiMiiop of the goods pledged 

( t ) It the pus nor makes default in payment of the (hhl 
ni perforin nice at iIil stipulated time of the promi e, 
the piwiiLL miv bung a suit against the piwnor upon 
the deb 1 m promise md ittam the gouels pledged as 
suunlv mi lie nus sell tin goods by gising the 
J aw in i insoluble notm It the proceeds of suih 
^alt ire les* than the imount dut in respect of the 
debt oi promise, the pawnor is still liable to pay the 
bilinee If the proeerds nf sale ire greatrr than ihe 
■mount of dut llu piwnee dull piv n\ei ihe suipli.s 
to thL piwnor 

Where the \ iwuui tills to pay Ins debt ui peilnrin lus promise 

Rights of the 11 <hC stl l lulalcd t,mc ’ ^ hls t,u ntiht t0 P* 
pawnor C 01 his promise it my time 

hffuK the silt of the gouls pledged nd redeem 

the goods 


1 Sections 17^ and 174 
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SALE OF GOODS 

[Indian Salt of (roods Jt/) 


Hiitory: 

Tlif Indian law regai dmg the sail til grinds wa>, until I hi 
I jssing ol the Indian Sak ol Goods Ad, 1 ( W, contained in Chaplet 
VII ol tlu. Indian Cnnlrad Ad of 187 1 In 142627 ‘ iu exhiustivi 
exaunnat ton ol the ease law lit mil., mi rutain portion ol tlu 
Indian Contract Ad, 1872, liu-luiling Clnptci \I1, which imbodici 
liw relating 1o the sak ul goods, was muk in the Legislative 
Department under ihe siipu vision of the late Mi S R Dis, the 
then Law Mrmliei ol the Lxecutne I'niimil ol the Governor 
Gcueral In 142S the lesulls ol ihit iximmituni wer* eonsideud 
by the late Sir Din Shiw Mulla, at that timr holding the offiei 
ol the laiw Member A dralt hill wis picparrd on the lines d 
the kiglidi Sik of Goods \d, 1M’ rmbodsing the provisions of 
liw reining to tht sik ol goods in i sipuitr cnadment' Thi 
dr lit bill illei gom, tluou^h i seket loiiimillit it i nitunatcl\ 
pissid uiil bu line the Indnn S lie ol (roods \il 1 hO Hi ion 
thi pis>mg ol the I uliaii ( ont> id \d, IS / 7 ( hipler VII of whuli 
lOiiLamed thi liw itlilmg to the sik ot good u inouahks, thi 
law on this sulked w is not onli not unilmm through) it Tintisli 
India, hilt was also outtirk the limits ol the Quinnil )urisdidioii 
ol the High Com I, nlninels unetilain hi ils apphr llion Withui 
lln limits of tht Piisidiues towns tin titles of I nglish liw inilnl 
mg those in Si ituie of frauds, vvue ipplud, whilst m the mofiissil, 
it was douhlful wlidlui th Statute of Pi amis was applicable 
To iimuly tlu* unsilisiadon title ol a/fms, (hiptu VII of the 
Indian (outiait Aet svts ii imul me) except in rigaul to ihe rule 
as to market osnt, tlu law embodud in Chajitei VII represented 
generally tlu. hnglish liw mi tlu suhjid a» it then stood 

A contract lot sale of goods is not a scpai ate kind of lontract. 
It is only a speues ol the wider kingdimi ot dirlrads and it is 
governed by all the mles of liw whuh ippertnn to contract* in 
general The uason why i separate lasv tor sale of goods exists 
is that a conli.ut for sale ot goods hu rcitain peoitiai features 
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compared to other t>pc& of contract, and so £ai as these features 
exist separate legal provisions are necessary. These separate legal 
provisions are embodied in the Indian Sale of Goods Act of 1930. 
The peculiar or special features of a contract for sale of goods may 
be set out as follows. 

(1) Contracts in general, as we have seen before, may be of 

vauous types, e.g a promise m return for a loan, or 
a promise to do ccilair work in return for a counter 
promise, or a promise given 01 act done in return for 
a past act and so on But a contract for sate of goods 
i» in every carr a contract for rale of moveable 
property 

(2) The consideration foi sale of goods is in eveiy case 

money paid oi agirtd to be paid as a price 

(?)) A contract for sale, of goods involves in every case a 
transfer of the property in the goods to the buyer for 
a price 

Contract for Sale of Goods : 

A conflict fm sale ul goods his bun chimed by the Indian 
Sale ot (Joods Vet as i umli.itt vslurehs the srllei transfers or 
agrees to Iranslu the pioprns in goods to the huyei foi a price 
This definition thus involves 

(1) A tunslei ot pioprit) in goods from lnr sellu to *In 
buyn Propcrtv in goods meins <tu. right to own the goods, which 
light would 1 h \alul against tilt wholt world The tight trails 
feired must Ik flu absolute oi genual pinputv in the thing sold 
Wlitn good* m cklixiul, lor dimple, in piwn or pledge, the 
genet al pioput* um ms with the piwnoi whnh he may transfci 
f o a third pusm subject to the rights nj the pawnre, and a special 
pinpnty is mn^ned to fhr pawnee The pawnee cinnnt sell 
the goods, foi lu his mils i spend pinnejlv, ind ti insierarto of 
special piojieits cm not constitute a salr 

(2) A 1i tnsfer oi m igreement to transfer propeily in goods. 
A sale takes place not only when there is an actual transfer of 
property m goods hut also when there is an agreement to transfer 
stub piopcifs in goods^-A has t \ hook He transfcis his right 
to H for Rs V There is a sale A agrees to transfer his right 
two months hence for Rs. *>/- There is a valid sale in this case also. 
An agreement tn sdl becomes a sale when the time dapaes or the 
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conditions arc fulfilled sub|cct to vshich the piopul) in lu goods 
is to be transferred 

(s) A sale at goods always me ins % sik ut mi vuhk p opals 
Goods mean* moveable propcitj and ntvu indudt umna\r ible 
pmputy, 

(4) 1 he considmtion ten silc ol goods is ilwiv i puce in 
tcim< ot mom> l\Lhinj,t of ^oods bv butci does no iMilutc 
< sale oi goods 

FOnnition of a Contract: 

A coutnct ol sale is nndc in tht samL w \ as my othet 
rontncl bv an offn to buy or sill goods lor pint ind the 
acceptu e oJ suJi ifFic 1 he c hi i * mi\ provide foi the 
lmmcdnlt delivu) ol the ^oods o the unmulntc pnment ol 
tilt pile c Inth ci In the delivers i>t pi\ment bv instilments 
oi that ihr chlivti u [ smcil ni both shill Ik po tpolled The 
e intmt m i\ he m v tin ^ i» I \ \\( id fm uith i ni * be implied 
liom thr concilia ol ih pulie 1 


Subject matter of a Contract: 


Goods, is we hnc ilituly seen, foim the subjui nutter of a 


contra 1 ot sdc 

Evirtinp t r 
future goods 


Go ids to tie sold mu oi miy noi exist I nuv 
sjl titles Ih it ut in my endow n oi I miy agrte 
to sill tub which 1 expat to aiuvt from 
T njl ind two mouths huiei 1 mis even agree to 


sell goods which 1 shill arqunt on tlu hipptjiina 1 1 i on tin gene), 
r m> fithn his got i Itw topic* oi Shiktspurts fiut editions 
I hope to get them on m\ fatliei s deith I may eontiacl a rll 
them even helm niv hthL dus Non evident gt*xls sold ut 


called future goods luluie goods 'll! defined is goods to be 
minuhdured oi pioduced or uiiuucd b\ tlu stlln itlir the 
mikim? of a eontiaet of sale A sik of lulure aoneK *s i oftung but 


an agreement to sell the goods 


Whcie there is a cuntrut foi the sale of specihc goods, the 
contract is void if the goods without the 
bd S al PCri hj i y knowledge of the seller have, at the time when 
the centred the attract was mide, peushed oi become so 
damiged as no longer to answer to their dawrip- 
turn in the contract Thk k a case of mistake 
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Where there is an agreement to sell specific goods and sub- 
Goods pemhuig ^l^ntlv btfme the nsk pastes to the buyei, 
before sale but Without any f 'ult uf eithci the buyei or the seller, 
after agreement the goods polish 01 become so damaged as no 
^ longer In iiiswti to lliui descnptiun in the aeict- 

ment, the agi cement is avoided 

Goods sold ue subjut to m unfold risks 11 m rmy be 
destroyed or they may be damaged bevond luugnititm The 
general tulc lbout the burden of such mk is that 
th^^ llin nll t0 l,l, ^ PS f'tliciwise uBreed, the goods lemain it the 
Section 2(i seJJciVrbTTuntiTtfic propert y then uns li a ^feried 
*o the but when thr piopcrtv therriu is 

transfeued ti the l uytr, the goods ire at the huyer’s nsk, whether 
delivery Ins betn mide or not Piovided that, if loss ensues due 
to delay in delivery ciused by eitlui the buvir 01 the scllei, the loss 
must he home by the p ir*y w ho iuiscs the delay A sells 10l> b nket* 
of oiantcs to It Hn pic puts passes In 15 But u u i*rud hat 
B must said hu t Ui i my thi nnnpts B fails to «nd bents ind 
the o' m^cs ut sjwill 15 musl he u the k ss \ w let in suipia 
that lustcid of 15, A w is to hive lelivired the oi in a \ tills 
to deliver A must bin the Ins 


Transfer of Property : 


We h ivc lht'idv seen that a luntiait oi sjw it g mU i 
contrjit, whereby the scllei Innsltis nr aciecs to lian ij ci the 
pioperty m «-;oods to the buy*- ten a price Ihis mean 1 that the 
passing ot property is the essentnl ingredient without which 
•thcie ein he no contract of sale rioptily is a notion il attnbute 
inheicnt m good* which has the effect of vesting ownership in 
the prism to whom piopcrtv is transferred It i% thuefoie, 
imi or+ant to know when ,utu illy thu propirlv in good sold pissts 
from *hir scllei to Oi huui To* *hi* ii'iipo^c \\r have first 
of 11, *o understand the distnulinu bet wee a icit and g 'uds and 
im obtained goods 


\sccitaincd goods me those which ait sjxxifit ind nsecitauicd, 
so th it the identity of tin goods is rh uly unda- 
Ascertamedand stood by the paitics to a con1 1 act of silt A says 
to B, 1 1 shall buy the blue glass jar which is placed 
on the window of your shop' In this case both 
K and B know clearly the identity of the subject matter for 
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sale But if a contract is merely fur the sale of g<y*ds by duuip- 
lion, such as a contnct Toi the s tie of a certun quintity of net 
oi of lutui( goods, such as certain articles which ate in the piouss 
of muufactuic, the subject matin ioi silc is not ulmMhtd and 
undustood ilculy by the puliis In such i ea*c the couti ut p 
foi sdt d i lisicriamcd gool* (nods ire iiiiasccit mud even it 
thr ] artjes n \c igrttd tkit tl shill lie tikcn liom some specified 
1'igu stikt such is i muind o* iiu in in i pailkdlu endow n 
Lont inline 10 nids of nu 

Passing of property in ascertained goods : 

Ii llu l»w I i l Ml it mil i s uni is piopui) in them 
j ks In d c huvi bnm ilu sclle shin the , ntus intend such 
momrlv ii U trmsimed Su h ip inkiiuoi diouhl hi i lthcitd 
Ir m tl i m «■ the uni til 4 ' on \ief ol the \ irtits nid 
ill the uuimslim's / 1 ih i i Inlets i diiTcrenl mil nt ion 
n jn i frim the turn t tin in rl n lilt conducl of the 
jnrlits or llu mcumst* us ol llu l su the billowing ril s should 
ht tulluw d hi isc iluinm the mtu tion <1 the putiis is to the 
tune \* which the prop il\ in ihi jooils i lo pis Mi the bmu 1 

f' in IhL else cl i sale tl s rrfnitd ni spcnlic nods in i 
t’cliur iblc slitt, the proptrh pi scs to the huvci as won is the 
Mitt u I is mule prosidcd lb it ibe conliact is unconditiond 
1 1 tods au ml to be in a dtliiLiabic si in a hen tlus nc in such 
stile Mill the huui would, uiuIli the tonli id, be hotnd to lake 
1 In i 'hern \ ujjilrut of sih is sml to be u unndnir ud 
h n it \s not c penduit ou nllic [klou A buys n dnmoml of 
no i ud ihi ihil tin sih will lv huh i ii V ipp )\cs Hue 

cm* r f n\ ilr is d p ndi d r u ( « ippr ) >1 ml is thf r\ k 

lit nne »n Miniil 

(b) AVnm thr sjruik fc o 0 i i u 1 m i delis M sMlc 

pH the «<lhi is bound t» di tm'ihin^ Mi the jo-»l M r the 

pnipo i cf 11 l«in> them int i i d Inn ibh si m the j d*us 

not pass until such thing is done and the buyer has notice thereof 
\ buys i if lid nng of It to be iViu d whrn th( m» is polished 
The pinpeity in the ring would not p s to \ until 1' 1 is nnhshed 


1 Section 19 (1), (2) & (3) 
'‘Setturn 21) 
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the ring and put it into a deliverable state ai.d A has notice 
thereof 1 

(r) Where there is a contract lor the sale ol specific goods 
in a deliverable slate, but the seller is bound to wugh, measure, 
test or do some other act or thine willi reicrence to the goods 
for the purpose of ascertaining the pace, the properly dors not 
pass until such act oi thing is clone and the huyci has notice 
thereof-’. 

(d) When goods aie delivered to the buyer on terms 
“sale on appiovaT' or <k on sale or return" oi other similar terms, 
the properly therein passes to the buyci 

(/) When he signifies his approval oi acceptance to tile seller 
or docs any other act adopting the trarsaction: 

(v) If he does not signify his approval oi jcriptancc to the 
seller but teiains the goods without giving tlu. sellei any notice 
of rejection, then, if a lime lias been fixed ior the return of the 
goods, on the expiration of sulIi turn., and, if on lime has hetn 
fixed, on the ixpnation ol a lcavnnble time 

Let us illustrate the ahou. Tli.iel u Spmk S Cn of ('akutta 
sends a copy oi Galsvujilhy's Ha vli Saga to A a r Dacca to be 
kept or icturned within j fortnight on A\ icquest to send a 
good Ixiok for approval. If A accepts the bonk and lets Tharker 
Spink 6c CV). know about it, the property in the book will at 
once pass to A. II A retains the book without informing Thacker 
Spink & Co. whether he w.iuts to acupt or reject the book, the 
property will pass to A after the expiry of a fortnight. If, 
however, no rime was mentioned within which the book should 
be returned and A neither accepted nor rejected the book, the 
properl v in the book will pass In A on the expiry of a reasonable 
time. What is icasonable time will, of cuuisc, depend in every 
case on the geneial usage of the trade and all other circumstances 
of the case. 


Dsa ■in mm wAmm mm » a J mmaJb m 

r iHin g oi property m oiiiipsniiMO goons s 

In the case of unascertained grinds, properly in them does not 
pass until they are ascertained 1 *. B agrees to buy a glass from 


1 Section 21. 
a Section 22. 


8 Section IB. 
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to 

t\s «i Pn^uij in llu kjass ssnjld (i jjjss In L until 
Ik Ins vJcclcd his e,liss hum ill the h lxt in the ^ckIos u T n 
i»cul lined -tud, in 1 *Uuri yods ihotui 1ue> miy he sp ( i*c, 
ik i lh s v iim io. tut p sl «( ihUum unit tin turn 

at is Inch (f mv n Jem { is>t nl th I IK \ i Ji uh In 
rtniernluiL 1 in hi ni n elirn 

When rh it is i tn 11 ut i n th s It I msuii u 1 li hue 

„(odsh dLs^iipfiou irul.iji k ul (li l d i \ inn uk* n Ulivti 

ihlt 1 h t me mh ut*h l putt 1 i th l ithu 

In u stilt Mtli lit su tf lit ln\ i li h h i v tn 
lit n J hi II i i*k | it n li (I li t 

In ht hu ii 'j i h l is tn i is I i sst I i 1 i it 
m ) 1 1 i\n uih r h Inn ill \ j iPm s n h 

Him in iis f i i till 1 II i 1 i s ht 

K t 1 1 mK i v li u uu ihti h in full i u nucl 
h) tilt ni ii) T *i 11 j f I (i ii 1 h i\ i 

i 1 r r n i v Ii i lil I j Iti hit n 

h i ill 1 1 j n U 1 Ii uls uM m t 1 ^ * 

Unconditional Appropriation s 

V hen ic i II i n hi i *s m Ii t n l spiu 
n \ 1 uu it i ni < i th it his sn [J l m sim in nnu, 

* Hint h dtl till in lull 1 milt nl th n'riet 

I i 1 t \ js Ij i*i u nt c s i ssl th lu mnlutl 

in Ilk l 

W Inn h «.i ti e nt* In it i 1 hu til muk lit e mtu t 

ut idt Hiiittl Is Ik itt llit ct miturnl llu eoiitnl 

il It ut* m ihnifc, iu?ther itm ms h> h dune by Ic sillur tn 
, i ihi pinpuls tUl ii)|Lt\ will t iss to the buyer units> i 

ii ntrm intent ii m is t lnuul II is ill ul of lltiuisn^ the 
suh ti niilhr nt il hy muh it u still so ilm i« mi\ buomt 
eltu is it m sshit the enntrut will lltdth which is Inosvn is 
lint mditionil lppmp i ilinn In Shmkcrtliss Jyoli Pmsid vi 
Ittiinoniu Shesschdl* Iht 1 lets sstrt is tnllosw 

\ umtikL ni silt tor S14 tins ni oil which sun not it the 

’StdJon 2i (1) & (2) 

"Mulld's Sale ut Goods, p 124 

>(1925) lah 406 
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fane of the contuct u] the possession of the seller was enteied 
into by the parties on the 6th of May Hie buyei paid the price 
at the time oi the contiact Subsequent to the contract the seller 
got the Rnlway leccipt lor the goods despatched to the buyer 
earlier and endorsed the simc and stnl it to the buyer Ihucalttr 
the goods were dcstiiwd bv flic while m tnnsit It w is decided 
that tin propeity hid nissed to the bust* a* soon s the Riiluiy 
icecipt wis sent to hm ml Ik lnd to heir tin h vs 

It should In noted, liuwevu, tint the l issi 1 ^ ol jniputs 
does not depend on the pi>inent I the prat u r on th lict id 
deliveis ind propeli> inis pis I rum tlu slUli to llu bi>er e\en 
ll llie seller rifusi^ to dclnu txupt n ] isnitnl it pint Tin 
thi n s hl of the selki * i rcLun p oputy mu be unit toi sistcut 
with Ihf ti insfei of j iipuls 

Reserving the right of disposal: 

When the it is i lOJiln* ioi th ,il rt s>cui gmls oi 
where n oods lie siibsuiumllv ippi jpmtcd t» tlu ontnet, the 
sellci may by tlu turns ol thi unilnet ui ippinpu ition tesuu 
the ne'hl oi disposil d tlu i,o(xls until cut mi toiidilions aie 
fulfilled In sueli i ( ist, imtwithst uuluu, till dehvuy il the 
goods In i huyii nr In l titnti ur otliLi billet toi lilt puipnse 
of trmsmissjon to the bu\u, ll< prupcity in tin *,ouds does not 
piss to the luiyti until the toi lit ion im|xuul b\ tlu stllu m 
fulfilled 

Wluic the goods 'u shipped mil by llu Ihll oi L uling the 
goods ue ddivci ible* to the oidtr ot llu scllci n Ins igent the 
seller is puma facie dttinid U ii list tlu u^lit il disposil 
Where llit sellti ol g unis d» ms on llu luiui lm th price ind 
tiansnutu the Hill of I \cli ingc mil tlu Hill ol Liding to the buyer 
logtLhu to seturt uuptinu oi pivinent of thi Hill ol Fxchinjt 
the binci is bound u return the Hill ot LuIiiil il lu dues not 
honmu tin Bill ol iMlungc \i d if he wrongfull) icl tins thi Bill 
of Lidng the piopeits in the poods dots not p i*s to him 1 

The above hw is m exception to the rult thil the pmpertv 
in the goods parses on lppropi i itiun of the goods to tht contract 
on the principle thil only in uncondilionil ippmpnation has 
the effect of passing the piopeits If the appropn itioi is condi- 


1 Section 25. 
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tional, then iht sdki u tains the n^lu oi ui p >sin^ m jnidi 
and the property will not pass to the bin a unhs tin in hkom 
of appropriation art iultillcd Ik conditions ,m> It oj \ irmu 
types and thL rumple afforded by Sutioji 2") h m, i pm 
graphs 2 b 3 ibovc m merely illuviations Wucp t r ^.k ,1 
disposal is rtuivul b\ attaching tin conditions to iu *n m 
it is said tint tk stllii Ins reset\ lJ tin iu,ht oi d lui 

hw lcgaidin^ the n^lit id disposal his k i id 

Colton, L ] in Mil hunt Impend \u1oman iSinh is »i i 

Unde i cnuti id tot sdt ot Lhilttls not a puik tk p i 
dots not piss to tht piiirhisu unless tkn i> lflirv Ms i< 
appropu men oi f he spec lh finite Is to pi n uuilu iht nnlnrt, 
Ihit is, unless hml popes mu is to thL sj tutu ihittels m 
uIulH tl l proper!\ is o p ss, ind nothin^ n in mis to he dime 
in oidn to piss n li In tit ol smh l umlrul In dtlu n 
hv ihc vendor to i ion noi < uutr or (unltss tk tfltd ru ilu 
shipnitiii is ustrickd h lln turns ol the bills ol lidin„) shn 
ment on Ixxri i shi f t ru thnlu-ul ioi iht puichitu m 
ippiopn it ion surtiirnt t pis th |ioptii\ li he \ c\l the 
vmdni, whin slupiun s tk ntides wlueh he intends to cMui 
undu the tonlru 1 * * 1 Uv tin bill ol lidin» in hi nun ordu md 
diK mi s l^cnl i oi In h ill oi du pm dusty In t on his own 
be li ill it ii held til t lu thuds ustr\i 1> lunisdt tin powir 
ol ihspo o'*, c.f tlu pr< pc1 1 1 mil th it cm micntls llitiL js iw 
final n pinpri dim u d tlu prnpens dot* no*, on vlii| mint p ^ 
to the pm Insus When tin smloi tin Ihjmunt Ides tlu lull 
of l»diu 4 o In i \\n rultr hi his the ]io\v . ol ihsolutfh t*u 
posinu n tk eii^n in l mis prism! iht puithisu iiom tui 
isserliiu >ii\ imill ol pionirts llimin nl uumliiiLh in W i 1 
ii It il u“, f Hush is\ n md (jiihuion t kitefd fin 

cich ii whi h tins iht vtiuloi hid dc lit with the lul 1 r lnliiig 
for then own benefit) ■he decisions wut tin 1 tk pnrthisu hid 
no propci Is In TTu ,>u>ds though ht hid offend to uu.pt 
bills fni oi had pud the pffu So, if the. vendor Jed witl or 
dums to retain the Lull of liding* in order to secure tk contrict 


1 (1S78) 3 Ex Dis 164 

J (1848) 2 Fx 1 

1 (1843) 6 Ex 570 

4 (1875) LR 10 Ex 274 
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price, as when hr sends Jorward the hill of tiding with a hill 
of exchange attached, with directions th it the kill 01 lidin^ is 
not 1o be delivered to the purch iser till the acceptance 01 * is mint 
of the kill ot exchange, the ippropmtnn is no 1 ihilit hit 
until uccptucc of thL di lit, 01 pigment o' tend i to u 

I conditional onh, mn mill mh h Luptnu or n it 1 

kudu the prrpcily m the ^xids d t i u* pi lo ill i i i * 
inti so H w is ItLided in Tumci / 1 1 Littles cl I ivuj ol Diuks, 
Mu phi 1 Himsun O hn i Shutttr liut ll the hiP ot hding 
his Ik tn (Kill sutli only to u<un. the umti il pit tht r e is 
ncithti i Liph Hoi mill iil> In hnldm,. th il in lu. 1 i ise 

the s oods sin| pul ioi the puipisc rf lumpl luu hi mti i* do 

not on j small ni lendci In the piiuh str L du u itiui pine 
set in limn Whin Ins mi ilie. i i ) llonn i t he 
ei ml in n sliii|uI to hull I i i>n m i w is m 1 miss 
ihin^ vIhlIi iu uln *, tc th inlu li n i llu | utus i >snv 

I I Ini ski iht pupils dine i» 1 in i v ipiiiicn i 1 sutli 

nil ni 1inns tin prep i v do s on | me il r kn lu th i u 

ps 1 j tin pu llllSl 

Jn Slujluid \ H irison 1 iht i ib \\ it i I'ltms 

lb siller hif pv 1 i ]L mti \ 1 i lui m in it 

ih nsh n* llu bust 1 li biP I I I n„ \\ ni cl ii r 

of th tlhr ind \s i Chduisid tc llu hull ssith i 1 ill T 
thin it i led me 1 sml ti tin Iisn lie I * A 

bill il lidnr* hul u 1 utiud thi lull ii I' h w^i i b 

s\ is held tint llu p Miit) iix tl c t It n I i 1 n« t ^ r I ih 

bus u 

il l esid n fi m s Ii ss hiv if I ihi* pn 11 \ d t 
nucssjiih \ iss ti tb I is i \lu llu | iu is pud or llu pc 
an cl hsutd 1 hi pnic mn lit pul lieloic iftu i thi 
time thr ilull silo tikes jluc The \ mxhill Cv ( o»np nv 
il huiipii., out a spLiiil tspe of t irs 1 mtieipit 4 h it the 
clem ind ior the us will be so pcil thit theic vcill be luidly 
my cu left in the mirkit as soon is ihe car is phetd on thr 

maikel 1 smd the idvcitiwd sum of £150/ to Vui\hill Car 

Co in ul/nice oil londition that is soon is the cai will come m 
tht mirkcl, the company will dtliver mi a car The silc will 
be complete when the car wdl be delivered to me and not when 


1 (1871) LR 5 HL 116 
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I have paid the price. In the same way, I may buy the car on 
credit and pay the price after the sale, or I may buy the car 
cash and pay the price at the time of the sale. Similarly, delivery 
may take place before, after, or at the time of the sale. I want 
to buy a typewriter. A firm sends me a typewriter to keep it 
if I buy it and return it in case I do not want to buy. If 1 buy 
the typewriter and pay the price, delivery would be before the 
sale or before the property passes to me. Similarly. I may buy 
the typewriler and pay the price first, and delivery of the 
Typewriter to my house may lake place later. Here properly in 
the typewriler will pass to me immediately after J buy the type¬ 
writer, but the transfer of the possession of the typewriter lakes 
place later. Delivery at the lime ut the sale is very common. 
In this case transfer of property and Iransfer of possession o:cur 
at the same lime. 

Paiiing of Title : 

The general lau^i^ihaL one who has no title to goods cannot 
himself gwTTo another a better title. Therefore, jf goods are 
sold by any one‘who is neither the true owner nor ail agent of 
the owner authorised to. sell, the buyer will acquire no title over 
the goods. In Cundy vs. Lindsay 1 the facts were <«s follows * 

One Alfred Blenkarn, wriling from an address which lie gave 
as 37, Wood Street, Cheapside, and signing his name, so that it 
looked like Blcnkirnn & Co., ordered some goods from the plain¬ 
tiff. At 123 Wood Street were the premises of a reputable firm 
W. Blcnkiron & Co. The plaintiff consigned the good* to 
Messrs Blenkiron & Co., 37 Wood Street, and Blenkarn obtained 
possession of them and re-sold to the defendants who bought in 
good faith. It was held thar the defendants acquired no title 
as against the plaintiff. There are, however, some exception* to 
this rule which might be stated as follows. 

(fl) Estoppel: A buyer buying goods from one who is not 
the owner may still acquire "a Valid title, where, by the conduct 
of the owner, the buyer was led to believe that the seller was 
the true owner. 'B setts A’s car to C. A was present at the 
sale, fie keeps either silent or encourages C to buy the car. 
By his conduct C is led to believe that B is the owner of the car. 


* (1878) 3 A.C, 459. 
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Here A, by his conduct, is estopped hom denying B's authority 
to sell the car, and C acquires a perfectly valid title against A. 

In Ouninonwealth Trusls Ltd. 10 . ALotcy 1 the facts wcie as 
follows 

A sold a quantit) oi uima to B and uiiisigned the same hy 
railwj) and sent the railway itceipts to B before any agreement 
was arrived at as to the price. B sold the cocoa to C and delivered 
the railway rncipts to him It was contended on behalf of A 
that, as theic was no contrail between A and B smite the price 
was not fixed, the prupnt) in the goods did not pass to U and, 
theicfoie, C acquued no valid title It was held that by his 
cotidun A wns l stopped fmm disputing !5\ title to the cocoa and 
C had acqiUJid a valid title 

(b) bale In .1 men intik auenl : A meicantile agrni is 
deemed in law to have the implitd authonty of his pimupal 1» 
sell his goods whiu ill* igc t is in possession of the gtxids cr 
the duuunuats oi ink to the mind* with the consent of lhi 
pimcipal He ean sell »nd pass a valid title to the brner even 
wheie hL had no amhoittv to sell, provided the liuyei did not 
know that and aitcd 111 good iaith llin is also a special us*, n 
estoppel The ownti 'it the goods h\ coving possession ol the p**ods 
to his agent impludU liuls the huso to believe thit the igcn* 
has aulhonty to h 1 ' m 1 lv is as such, 1 shipped Imm deriving th 
title of the huvi. 1 - 

In Folks v\ King tin fills wtn 1 S lollows - 

The plaintiff handed out a molot cat to a mercantile igeii* 
tor sale on condition tint the e.n should not Ik sold below a 
spceih«d pner 1 lu agmt jgiied to do so hut sold it Ulow suJi 
price to A and nosippi ipiutnl the jiouuls A bought tin ai 
in good faith >ml n «old it to thi defendant It was held lint 
the plaintiff imikl nu» ircovei the cat liom the defendant. 

(t) Sale h\ one piiiit nwijcr: Where several pcisous arv. mint 
ownus of gooels and 011 c ol the joint owners is in pnssisskm it 
the goods with the consent of the other owners, the joint-owner 
who has possession of the goods can sell and pass a valid title to 
anyone who buys of him in ignorance that the sella was only a 


1 (1926) AC 72 PC 
a Section 27. 

• (1923) 1 K.R 2A2 CA. 
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ptnt-owner and had no authouiy to «■//, Hue also i\w othei 
joint-owners, by putting the scllci in possession of the goods, ue 
estopped trom denying the title ut the buyei. as then tuialusl 
induLcd the belie] m the buyer that the seller had a lull diilhunty 
to sill. 

(0) Sale by pLison uncki void and voidable conliaJs : We 
have seen hi foil lli.it urtani iontrads jrt send and urtam 
contiacis an tuidublc. Void i/mlucls oal soul from tin nulsd 
and soidahli emu tarts are valid until the puts entitle J to upu halt 
11 at,tHally .Isolds it. 

A person wlm acquires goods on a voidable %oiiuait can p»bs 
d valid title to a buyer pmvuled the saint takes place bit nr the 
contract is repudiated by tin oiigiml sdki. b Phillips m. liiouks* 
tlu i.uts wm as follows . "* 

A fraudulent prison, Ninth, uikud into 1 iiwclhi s shoo mu 
looked 11 certain jiods ssl'iil, ilk kssJIii was | uj a»e l to sill 
to hun indisjdu.ilh is 1 1 isuJ ui'l >mu. Nuih then hew a 
cheque in tin name n 1 So fiemgc IlulluLigli, i%piiH»itina Imustll 
1 o hr so. ind took ass is inn of the jewels. 'Nnith tli u pledged 
the |csv<l with a passu laoku. sslio look it 11 * umid loth It was 
held th it the contra 1 hetwu tin jeweller ind \»"lh ss.s not 
void inn soidahk In 1 hern'll tin jisullci hclnvid Ninth to be Su 
liioiHt Uullough so lu intiiidul In sill Nniili and hunt 1 the 
mniriO sva i not sold | ( 1 mist 1 4 c is to 1 lu idmhtv id the puts 
but snulahlf ini him) ind mnu piiM lit ilioii It r is, tliiKlmr 
deuded that tin pawn InoL-i obt umd a goo I lit* as lu I ink the 
icssil htfoic the jewilb r Muidiated tlu cm had 

But a person who ai quilt 1 tlu goods undn a soul conli iO 
cannot, .it anv hnu, pas* a \ did title to a buy it A guts to 1 
jeweller's shop and intioihiLo himsiU »as is laud Halilav and 
indiius tin lcwclln on suJi iriiMcp»c‘•cutaltou to hi 1 mi hasi the 
lew'll on irulil. A slUs tin jiwil afiuwJids-to C innot base 
a salld title auauwt tlu nssillii as the contrirt between A ind. 
the jcsvcllcr was void jb who foi mistake as to the identity of 
pans-. *■- 

(e) Seller in possession aflei ssic : I£ the siller continues to 
hi or is in juissetsuin of the goods or of the documents of title to 

1 (1910) 2 K.B. 241 

2 La\c vs. Simmons, (1927), A.C. 487. 
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tht ^ouds Ki Lhc slie, a subsequent buyti purchasing from ^mb 
teller nr liom Ins i»ent uqunts i \ ilid title aipin r t the lemur 
huser, pio» did I < h id no ik iuc oi the pievious * ill m I h 1 1 uted 
in *>nod i uth 

(/) Jiuyu in pis* ssicn ittei silt in tlu sum wi) if a 
buyii is in pnsuvssiuii ni ^oods witn till consent nt the seller undci 
an ^rumeit I t ile he i n j iv i \ did title tu i tluiil ptisan 
who his ni n *i i the r *,iml sellu s n H hts ir lien This is 

dli'MiUd by ilu i is i fine t inn t tyanunl \ hue 

puiehise i^iccmi n frin^ uun by vs hicli the bum e,ets 

pcisit sum i tin u els liniuh itlv inr 1 ibe p u is paid in vernal 
lnldimn UnMl *hi e tin mice s pul the sJkr let ins the 

(ivsneishm at the neds Hut sinet the buyer is ill possession of 

the kkIs lie v m pus s lid 4 i1u 1 i tlmel prison who buys the 
quo Is in ^riud 1 nth nd with it hi ill 111 t the ^ inds s fic subject 
to me | uni m „,ucmui< * 

^ruuetimes ^ 1 i 1 1 id i 1 i cut m um is pm 1 it 

ri^ulu liitm Is el i e ioi ll hue J line i i uln in in i 

shop ind 1 pi> R - is n r k lie bin n il s i r loo 

pi s e sinn is 1 1 insi md to mi In Ilu the liiiisictun ictudlv 

la k III c i hive puilnr u t niul Um 1 eiiuio* | i s i \ did 
title la fluid prison in scilin*, tliL Ik i him, lot dir trill 
siLtnn w n u i lit chi onti ni ioi hue it i sMlid 

i * 

Conditions and Warranties : 

W l hive disiussel bit »e h<>\ ni j t suhiut o ceil'in 
conditions in diSLnir^id chi o in i luhdine 4 <1 those irinditions 
'We Iso hid i um to iv di t ill 1 ipiil it ions In whirl) lontiaets 
liny In subii t il n it en ii Mims 1 \ stipulition oi i turn 
i r I itinu to 4 ln subject in Utu «f eoniTut in I in the l si ol sile 
of t,« HJ ds to th subjeet nutter oi snh mis be eithei i condition 
ot lw limits 

1 / condition is i term ni the cm trail which .jots so 

directly to ihe root oi the Lontracl or is so essential to its vciy 
nature that if thr londitinn is not fulfilled the eontiaet is 
distlmgcd * 

2 A uarranty u a term nf the eontuet which is independent 

1 Sic ante under - Law of Contract ” 



and subsidiary ui colljtual to the rnun putpo l m the eonlraU, 
te, winch is not so essential as to dis luiy. ihe umtiail n ccc 
the warranty is not fulfilled 

3 Whelhci i term is i condition 01 i w u ml dq>uid* 
sold) upon whdt was the intuition uf *hc pulus Let lis til e j 
simple cam V sells i m to B md says It mn thirty miles 
pci gallon ot petrol It tin ns uni ih it I he i u do n l mu more 

thin twe its five milts i gdlun \ st itcmuit is nuah i 

w in inty, tor tbe p 11 tics hlvci mlendtd thit tin silt ol the m 
would depend on lht i i lunmn* thuts mile pu ^illon Vs 
'tiieminl w is mdepinduil md uilli\ il to ih rnun eontiul 
of the s ilr TherdoiL li is nit entitle 1 t< it j nit lute the 
eonti id He will hive to kup iht c u If hi hi purl the prut, 
ho mi) sue A Ini dunces Ini hre en >! n in in \ If hi hi not 
pti 1 the puce he cm si up <1 < hit eh < i \\ irui in diiiim lition 
ol lht priLt 11 on tl e other hind I hulsud I sill nul i il c ill 
iir iinl««s it ium thirl null per ^illon ml \ iqlitd ^ts 

it mns lliutv rules pet ilh n th si p lilm 1 1 u« lie i i m 

lung thutv mile pci ^ illon w ild mu nut ti t n diliun 11 nuld 
then j epucliite the ermli ut il the ir did not mil liiuh miles ptr 
gill u idu&L to tike tht i u md rumci the pti i tl ht hid pud 
it, md sue \ foi rhinitis 1st htuh of liihi ut 

Hut hi some uses hie t h it » mints mi mount n mis 
irptLscnliti n uid the oui\ in|iue 1 b\ mi it ULsentilion miy 
ilwiys lepudiitc the eonti id let us it in> o sidei oui first 
illu nation It \ siy ti 1> first tl it tin in runs thirty mlts 
pri gallon md thui H hiss the eii it is niluid to liitu th*t Vs 
stifement tmUaui B to tntn mU> U tonfi *n Thcrrfoic, u lht 
cir does not run thuts milis i «,iB in lht Inc uh of wauint^ will 
also imouiiL to inmepieseit itir n md 11 in sikh i e vr ein repndiitt 
the uintrui though the stipulitum is mt i 'vnhtton 

It is, tliertfme, e\idcnt tlm h*. distinction bdwr n i «>mh 
Uon ind l ttenmnty is unpoituit in so fir «s the nights of puties 
are concerned in use nl i hicaeh o( either A bie uh A eondihon, 
as we hive seen above, entitle* the jniu r rd puts to avoid the 
contract, ind sue the other puty fin damages fin hie ie.li of contract 
A breach of wairanty, on the ulher hand, does not entitle the 
injured party to repudiate the contract The injured party is only 
entitled to recover damages for the breach 

Where a contract of sale is subject to any condition to be 
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fulfilled by the seller, the buyer may waive the condition or elect 
to heat th # breach of the (C>ndition as n breath of wairanty and 
not as a giound for I rut my the contract as lepudiated 1 This 
means that the huver can always dispense with the performance 
of a condition inserted in ihc contrail Lor his cole birdil and lie it 
the breach of condition as only l bicaeh of wariantv winch entitle> 
him to compensation In some cjsls the lutyu has to compulsorily 
waive 1 condition and to pruludc 1'imsJf irom lepudiitiny the 
contract is a usull ct a breach of condition, whne Hl due > sonic 
thug which is coni' tv to the scllti’s mjht to ilk pmpeMv in ihe 
Hinds, such is wIkii ht resells the woods t> i thud paitv or 
exercises some rn*ht of piopnetoiv character 


M lute ilsu i contiact r«i mIc is noi sepanble, uirl the Luyci 
his accepted the l,cmc 1 s ir juit Lnneuf, 01 white ihc coiiliact \> 
Leu ipceifii coods h i input) m wlii'h has pished to the hn\ti, 
the li c uh c I n» trillion to In fulfilled by the seller cm onlv 
it tre >itd 1 t In» kli oi w im m v nid not as i jiound loi i l|l. tins* 
the i,rxds in i he itiiu the mnti ict n icpudntul, unless then is 
a term ft ilk e mil ul expitssul oi implied to lint efleit* In the 
case, oi Mieit t \ 'Si ike\ it vi.i« held that it is i well settled rule 
of Lnglish law that in the ease of silt ot spcufiL yoods, the buvei 
win not npiulntc tlk eontne* Ini non perfounimc ol a ondition 
wlitre \K 11r»|«n t m iIil yonch his dreads n id fi iV h «\^i 
units* tli* r i ‘Op'll ill >n n the unlncl el ill* linn in In i 
The bif uli <1 u ml ion in such i i ik is hi Iv he ted i * h i Ji 
d win nt\ Piihiw ll Iilihi hi \ ( uini) hi mis lion mils 


Ci 1 Vif is and win mtits miv be either f'prcss or implied 


Wr Ii 


I h e 1 »h 5 im mlnin luc l'luslnic unj bed 
\ i i Thev u in tvtjycisi a it hr led Irom 

I I nl nit ion ot the parties ml from ill tin 
infill c In tlu c * nl * h nf s o d‘ ihc 

1 id i de is 'Ii’t there is i t imbed ondionn 
or isan nWaNic^Jtd the quality n lit ness it »ood> sold Unless 
lit sd\r ar f Mil|> i mamils lnuiepi^sentatioi In indue , 1 the birci 
u, 1 mv tIr s Pm is unelci no nblijition to ipiuanlec the qrilily 


Cond’lu n mil 
wair m\u v 

Mjllt S I'll 1 

implied 


i Section 14(1) 

* Section IIP) 

* (1RH) 2 » k Ad 4W 

«&.c inti 1 Lass of Contiaet" 



or fitness of the goods supplied. The luiyu must bioL for himsill 
anil lest the cjjiality of goods ht hujs The pnnuple ot Cm at 
Vmptor applies 1 . 

But the Sile ol (moils Ail proudts lm uit \u 
coudmons and wan nil us unices thui is m> umiiait to th 
contrary : 

Implied conditions: 

1. Thin is ji implied e’lijtluion hi 1 * , in iu») ^ise of sail 
tin seller has a right to sill llir goods. md in lviiy last »i * i 
lgrccmcnl to sdl, the siller will Imyi a ii^ht lo sill at ihc time 
when thi pioputy m thi goods is to mss Tins dots not mi at 
♦hat thr ^ellet should hi the nwnci ol Ik poods. 'Ihi ‘Jlu might 
lu an agent of thi owner mlhorjitd u sill llv mud 

In Roland i \ Vuloir the i u's win* i* follows ■- 

The defendant sold 1 motoi in lo (hi pluii ill \ibr * mi 
Unit thi plaintiIT dwtinuid that tin un \\a* stnlfn »nd lu was 
» impelled In i it urn it n» ilu liu< nwnu ll w is h Id that the 
uint.act mulcl lie tej udiatid by the plaint ll for non fulfilment 
oi thi loiidition ireudins, litl and In mold icr wir thr puce from 
h t ili hni 1 mt 

1 Huh an in'piul „ pdita ■, 4 \\v in sjJl ut goods ty 
dmnphoi *lu good diJI i*utsp nd mill tiu lismptioa ; and 
I Mu ah n lii si*|L 1 1 i'I s b\ ik* v p a mil' modi shall 

f n i impend with iKith Liu .impk atio du c’^ui; mn * 

Tt is not min h *»nt thr bulk I thi «i i ds min pin's \\\ 4 >\ 
Ini simple ll tlu f rihl d noi al o upmmi d wrnli tin disum 
1 m \ inniians n Mil It I«» \ so, r u « ntipp u< Mk *ampli 
] w dined In hm. 11n 'in - s i ■ i. \h\fud, i^iu* with Ik 
1 mipli but is not J i\ i <» t i.vi 1” tin 11 , ilum.li tin mods n»ti 1 
mill thi iniph it tlit i d n t i »n*i|iniicl v ilh 'hi dis upturn. 
I'd hemt ]1, the huu* i 1 Ciiti'hd to U|i.i tin goods toj non 
mlfilnunl of tiiidi*Mis In Wol i (Jo's" tk t »< ts weic as 
follows 


1 See anU “Law of Contract” 

* Section 14 (a) 

* (1923) 2 KB *00 CA. 

4 Sutuvn l* 

* (18*4) 10 Ex. 191 
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A sold a quantity ot foreign refined lape oil warranted only 
tp be equal to samples. The samples contained an admixture of 
hemp oil and the bulk corresponded with them. It*was held that, 
though the oil was equal to sample, vet it did Hot coirespond with 
the descuption, and hence the buyer was entitled to re]ect the oil 

3 Generally iheie is no implied condition as to the quality 
or fitness foi an] particuln purpose of goods supplied under a 
contract of sale The general law is “Caveat Emptor M . But 
wheit the buyer makes knowu to the sellei the paiticular purpose 
for which thr goods air lequued, so as to show that the buyei 
relies on the skill and judgment of the seller, and such goods are 
normally sold by the. sellei, there is an implied condition that the 
goods will Ik reasonably fit for such purpose. 1 want a push chair 
foi an invalid 1 go to i shop where push churs aie notmally sold 

I tell the sliopkeepei that the chair is needed to cariy an invilid 
about I also irly on the skill and judgment of the sellei md isk 
him to gi\c me i puJi eliTn fi 1 foi llu puipo'c ot miying an 
invalid Hue it thr slv nkcnxr s Us i push chan to me theic will 
be an minimi mmlit on tli il 1 lie push ihur i r ht foi caiiying m 
invalid about Bui \slicu i spcnln iitnlc is sold under ils patent 
or other tiadc name thru is >to implied LOiulitmn is to its fitness 
for any particular puipost 1 

In Chanter vr Hopkins- the firts wuc as follows - 

A placed id older with II foi tlu lalters smoke ronsumnp 
furuac 1 1 fit up with the foinici s ok wing mu him Tlu lurm 
was pPcnlrrl bill i( pi wed uscIlss lor the puipost ol bitwerv 

II w.h luM that the buyei hid no ninidi i ml the sc IK • is 
the jnoiL \uit sold under its patent 

4 Tbeic is an linphul umdition in rise of i silt bv eh snip 
tion th it *ht ’nods shill he of mcrclnntablc qualitx Pioyulcd 
the bmer his cximmed the goods theie shall be no implied 
condition is icqairls dcicets which sucli examination ought to have 
revealed 

A sdc by disruption meins that a fair sketch or account nf 
the goods is given bv words or in writing 

In Pc oi Mohammad vs Dalooram 4 it was held that the condi¬ 
tion tcgoidinq merchantability was broken where black yarn was 


1 Section 


16(1) 
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sold by description and the saint was tuiml damujal i«\ while 
ant) 

In Thurnell in Fdir vs. ikeis 6t Sons 1 , howevu, a |i ,\u ^.is 
given the inspection ot certain bands ol glut which wu not oi 
menhantable, quahtv TIil buyer inspected the nut suit ot the 
barrels only and it the hands weit opuud it lyojld h vi shown 
the condition ol the glue It was held tint under the i istances 
theic wis i Incuh nl implied umelPim u^.idme in h 1 u ilnl'ty 
~ Hindu t k nnph J c mrlitions mentioned a on >u mplicd 
condition as to the quality or htness for a particular pmjxite may 
hr annexed by the usage of tride to iny eontrict of silt 

<\ A lo iliacl to> sdf by sample means that thi grinds sold 
a fairlv iipnsuited In the pica hnwn i c mple It meuis 
(hat tin Mon sold n ol *' sunc I in 1 uni .s luillv m tlu sime 
qualnv tlk spu nnin winch I hi nllir slwwi 1 i> sample In 
and n foi sail k samplr the re. is m uunlitd u nditinii 

(at 1 ln( (hi Ini' slnP eonis|mu' with tin unple in 
4|IMlll 

* > i 1 u iin h iyi h.,i hiu i leimniblc op|)i«nunity of 
comparin' the hulk with the simple; 

(i i Th t the cixuls slnll hi free hoin ny defect. rendenrg 
thnn unmerchint ihle which woulci not he ppaient on reason 
alih examination ni the samplr In Moil) is Co eg son 1 the 
ddtnduus agreeil to niiniifntim and supnly >MX) pieces of grej 
shirt mi, icLordm*. to sample it ISs (id pci pnet cadi pietr lo 
wi»gl stun poup Is T. hi .mul wiu clt live * erl and lie plaintiff 
aceepled them is in Ainni the simple Hut it w is lound Iitci 
that the good icniimed ihim cliy to lh # extent of IS per cent 
ol then weight iijltrvlii"d loi tlu pn'posi inly ot mdang them 
wcieh uven pounds 1 wi* hr Id that tin defrLt eould not 1 h 
appirent on ic soluble cximinitioi ol »hc * 'mple md is such the 
implied condition icgaichug merchantability wjs hioken. 

Implied Warranty (1) In a contract of sde their is an 
implied warranty- 

fa) lhai the buyu shall have and enjoy quiet possession of 
the goods This means that the seller must pjy damages for 


1 0919) 1 K3. 486. 
3 Section 16 (3). 
®LR. 4 Ex. 49. 
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VwaiJft wnanty \[ vhc buyer sulfcis hum ihe .»n^ unjtn (( 

a defective *itle; 

(A) That the goods shall be lice from any charge or enumi 
brancc in favour of any third party not declared or known to the 
buyer before or at the time when the contract is made. 

(2) An implied wananty as to quality ox fitness foi a pa.ti 
culai purpose mSy be annexed by the usage of trade Thus in 
Jones vf. Bowden 1 it was shown th.it in audion salts ot tettam 
drugs, as pigments, it was usual to state in the catalogue whethu 
they were •tea-damaged or not, and m the absence of a staliment 
that they were sea-damaged, they would be assumed to be free 
from that defect. Fur samples had been shown, but sea-dimage 
could not be detected by examination The couit held, on this 
evidence, that freedom from sea-damage was an implied wairanty 
in the salt x 

Rights and duties arising out of a contract of sale : 

The Indnn Salt of (mods Ail umli's uri up rights and duties 
on the hirvir ind lilt mIIm iispritn’ils S nu tin busci and th, 
stller art the onls two partus in a contnU il sale, it is -ass m 
understand tint what is tht ughl ol the bustr is actually the dutv 
of the sdhr, and whit is tlit imhi ol the sillti is ado ills llu duly 
cf the buyer Thirrfnrt we shill dc il with the lights cil the himr 
(i£. t tht duties of the seller) first md deal with tht lights nt iht 
seller (ix, the du+ics of the biiyu) n< \t 

Rights of the buyer : 

The rights of the buyci may bt enumnaUd as follows: 

Right of the huytr regarding delis tr\ : It is the duty of the 
seller 1o d hvir the good* and nl the. Ir livei In iccept and pay 
for them ir iuoi dance svith the ttrms of the conti lit of sale J 

Dthvety Unit »s olhtiwisc agretd, d« lively of the goods and 
pp oini of the pnu ut i mcuirtut condition-, thil i- In siy, tin 
„rllii shall he riuh md willing In guc imsshsi o ol tin good'- 
to iht buyer m exchange tor the pnu, and thr huver shall be 
reads and willing to pay 4 he pute m ixthangi foi possession of the 
goods 1 . 

Deli v try of goods sold may be made by doing anything which, 


1(1903) 1. KB 610 
2 Section 31 
■Section 32, 
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Drintn haw l Jl 1 11 L siiili Ik lu ittd as dekvu or 

m,< h wiiicli his ill »llicl ui puiuug lilt «,uuds m the 

I ossessiou of the. buyer «i ol my ptisun iilumsul Id hold tliun 
on his hch tit I vui the liindin^ mu ul the key 1 * ui imv 
be lentil 1o is i iklnt y ol ilie i u 1 

\ clihvm 1 1 put ul „uuc 1 in pn ,uss ol the dihvn t lit 
wlule his he siniL i iTtel tni lilt purpn l ol p ssin^ the \ n jxitv 
in mil io Is i i A liVL r « i 1 the whole hut 
Put deliuij i t eli m i I Ui ot the „ui us with in mtiiiMu i 
»* m it fiom the whole dots not openlt s 
delivuv of Hi un midi i 1 m inUii ion nt xiviniu. the put 
In ni tlu wink i ti 1 1 uh k I lit i i l 1 ( tuts nd u uinsi nus 

of tli tu \ slIK i I n it t il 11 \ s lorn un c ui\ nnl\ 

in tin i i liint Si h Itlisus r i I *i f t 1 Ins in pin^iis 

f( till' ip s ihe t i Iht Itli\i 1 > oil toil sill openlt is 

\\ ft h 1 1 1 1 11 upp \ dthuis me ton tr fc ct 

s n i h th it h s so hi li n o so with it mill 
tu nm mm 1 ten I iklis i\ 4 the m tin it toil tli s 

n> will in r | c i it i hintry it 1 he uh h lot is \s ntenumi 
i o mu nc U n Irani lu rest 
Rules as to delivery : 

In milnit (1 ik Itc c mi lit iin always pi nele is to 
whither 11 il sillu hi ulcl dilisn »i ill buyi! should 1 hi posts 
in oi whether the t with in to he tkliured il 
Plui ot kin in ] ^ lltl u | ir p| Kf or ihi jdjif whe e till sjlt 

I h I [Iti \i it H in mv mhIi cii*i i l *, Kids sc\l re to Ik 

i ilivtinl d <lc |i it it vlmh lluy uc it the tmu. ol the silt, 

ml «ii Is i_,r c 1 o li sf III it to *> delivered it tic plut it 

whieh this i i ii li Hip i He i run ni ill i d nut »h n 

ii iMvn hi it Hi li \ hull *1 ul mMuIuHiril i 

I h dun il 

7h hi 1 1 jds lit Ini nil ti drhwi thu mil tin 
hu/(< pph s fn de rui\ mile then is i cn'neltnih mruv 1 
Whu indei the conli ut f sile the lki is 
TimrrfriUner) j K ( » m c j s to ^ buyer hut no time 

hi sending thim is fixed the sJh, i, l nuirl to >tnd them within 
i insoluble time Whin 4 lu huvii km mis ddi\t r cn when 


1 Seitmn S3 
-Section 34 
^ Section 36 


1 Section 13 
r Seitic n %0) 
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the stilt 1 lenders dtlivu), such dim aid oj Lendu must Lit dune 
at a reasonable hout What i i itisun blc hour »s l question of 
fad 1 * * 

\AhtiL 1 sclltr sells aootls sshkh ire in tilt possession ol a 
DehvuynJ: goods ^nd nuson tlkic i* no dehstrs bv stllei to 
in the possession hmtr unkss ind until such fluid person 
of third persons M | lm l t l^ ls t j iik lumi lint he holds the cckjJs 
cm his hell ill 

The expenses of and incident il to putting the goods a to a 

Expense*of delntnhk slite is m he boriit h> the allot iinkss 

dehstrs that is ui upmneiu tti the mutiny 

White the sc.Hu deliuis tu the buyu ip mu 4 v of poods less 

thin he loom irltd to s.11 ihe hi sli m> icjut ilirm biu it the 

lm tr i tcpls del tv he his I i | i\ fin thun it 

Delistiy rAwr ^ , x i | ,| f AN htrL the hIIoi dcliurs In 

qujntitv 

11k hu\ i t]iiliiiiM id _,on * lu^ci thin lit 
t mti i la 1 tu sell tin imui mi\ lerent tin .nils included ill 
the coni nd ii cl rc|ut 'he it si oi he mis up, t ilk wink fi 1 Ik 
Iiuhi capt l'u vshol nl the uud si dels ud lu lull iu\ l«ir 
thrin i* tl i u liti I i \ i i l s P 1 l on i I t » l» 
it Rs \ f tun \ hi wui rltl mis nl\ S inn h cm reittl 
the dtlixus Bid it I icLcpl c'cli tv\ lu mu t pi\ hi the S tuns 
it the rnntritt rate ok Rs 4/ i ton, it he must pis Rs '2 m 
ill hut suppose \ dclucjs 12 tons insttul rrt u loin i> ibnvi 
Here [j c in keep 10 tons out of the V Ion it thL cpuniitv fixed 
in the conti ict ind reitu the itm lining l\sn Ions m fl tin leject 
the whole e|iun*]i\ oi B i in kicnt the whole of the 12 tons 
it, hmuvu It icu.pt> the whole n| the V kns lt must pi\ at 
Rs 4/ i ion tr lu tnnst pas Rs in ill 

The scllu iniv, instead of dekxenng i smilki or i hrger 
qnantits, dclisri in the buver the poods he eonliacted to sell mixed 
with poods if different description not included in the eonti ict 
In such a use the buvu mu iceept the poods which art in 
accordance with the contract and reject the rest or may ri|ccl the 
svhide \U these rules miv however be vaned by an\ usipe of 
1* ldt spend agiecmcnt oi course of dtilmp between the pirtie* 4 . 

1 Section %(4) 

9 Section %m 

9 Section V>(5) 

4 Section 37 
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Cit'Krilly, in the dbwnet ol mv tuii'ini he lii)u u noth 


LnsLilni n( 
dJneiM 


i* n*«t bounl lo il L f ) Itlm v ih ito b\ 
mst iWiil* Hnl thue m iv be loulruis wlu '»y 
i’Jmiv In 1 i>l dirt n s nii\ U 'tipuliLul 


Whut time is i u iiti id leu dii silt ui ><ods t m 1 <Ii\ihI 
b) silted i s 1 1 rents c. id insnlmuit lo lit ptul si| nifei\ i 
ddiLil cjur siu>u mscs <n l ich ol the. Inlkwini, * i » ( 

(u) It the Her nil »u delmry ei m ike * i cl leu \ 

dihsen in e pcef of i iil or m« it nisijlimnts, th u mlion in 

it List n vhifliti it i In he n uded ill it the scllci h s biolen 
» while inn whet ini i he bn nil i uspi i nl th elcliv it 

* it nr wu iiist llmu ts i n b sip i Pi 1 1 uni the r< nli ut inrl 

Ih H 1 i piiinl lui ith Yvlullier it i> » liiei h >1 die whole 

».iil i < i m lv i | i Hu i id itiiiL, U> r 11 r m n n l limin' 

w I cl p ml i n <ht nun ni tl l l rP iu met ill the <i uni line s 

lies' 1 f»'k 1 dp ii hi uhitirm cl ih vholi 
p 1 Ii i i u u i die. eun 4 nl is t in end TL linweui 

* nin I ib d i ill li hm i up t put in md In 

it mu * M i i "U l) tun I inline In piiinl 

hu ih 


if) H the h in r lie. 1 i oi i fuse « lilr dihw.iv ui piy 

tn m i ti i uis' hn nt l is nrilulv i ptsnnn m e nh cist 

lei Hi. on tn ur i o* the nitiiel nit 1 he eiiuim l iiilcs of 
he pc wl 1 he in 1 run nf eullirkt is l npudiilmn nl the 
ne iPi in h* i n if is i ptruil u i seveiihl breach 
tm i tj i il in U iii| i ti tun onh hn iut lo i light 

uM l the wli 1 mud it i> icpu luted 1 

'Slide m i ii smile nf i contuct u| silt, the selkt i* 1 
n nr ii i d (i ici]uued to end the t,oods lo t Iil buyer, ekliurj ol 
d> ’ U i enrur whether nimrd by the 
c^Ipi^i F ij t0 C ,rritl bu\ r ei ml lui the pi-post* of ti insmission to 
the biiver cr tie livers of the ponds to i *hirfingcr 
trn silt custody is puma fane deemed to Ih i ekhvtiy of 
the »oods lo tht huai 


In the absent ol any enntnet bclwctii the buyer ind tht 
l-o,s or damage sc lit i. the S «b of Goods Act lays down the iollnw 
during tnnsit mj uilts is to who should be u tht loss in ta»c 

gc«ds m damped duiing tiansil from the scllti to the buyer 


1 Section 38 


3 Section ^9 
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(a) Where goods are debveied to a earner foi transmission 
to the buyer (os stated above) or deposited with a whji/ingrr tor 
safe custody, the. >tllcr must mike &uih cuntiacl with the earner 
01 whuhm>Li on behilf ol the buyer as mi\ be reasonable. having 
IC14nd In the nature oi tht 1*01 ids ind the other citcumst inces ot 
the Lise If the sellei omits to do so mtl the goods ire lost or 
damigtd in u»ui»l of ti m&it 01 whilst m tht custody ol the 
whaihngci, the huvei mi\ deelue to tie U the ekhstry 10 the 
cirriti 01 the whiihngu is l delnuy to himselt 01 mi) hold tie 
sellei responsible iu? such loss 01 ilam^e 1 

(b) Whtie goods ire sent Lis the seller to the buyer h) 1 
mute involving sei ti insit 111 urcumst uucs 10 whnh it is usuil to 
insure the «r-lle 1 must 111(111111 the liusei ol .jiods si tbit the lilte 
mav insure 111 time It *Iil sellei I ills + o uitoim 1111) the mive 
does not msuie the stlli 1 must h u ill llu loss ikiiUuI I u ill 
ti 11 sit 

(c) When til elhi i s iees to tkliui the uh ds it h>s >\\n 

list il 1 jl'u «th 1 thin th iL is lie k 1 he v ue wlu 1 sold 1 lie 

huvei must ntseiihek link otheivsi e igicc I tike ms nsk 

ot flrffuntiitwn in the nock incident il ti the 1 111 it Heir the 

1 sk irteiierl t< is oils du risk ol cU 1ctin turn mil not of told 

loss If the goods re tut illv lost llu slIIu must be ir 
the usk 

Where goods ue ekhwitd to the Iuivlt win li he In tut 
picviously examined, lie is not 1 1 enud to Iiivl k ept il them 

unless ml 111 id he hi h rl 1 uisonible 

Fuse rurlinf nppoitunitv ol ewiniiuiL, ihem foi the impose 
»wIds inmR * lC isciitiiung wlulhti 1 he x in in ioiiFnrmit\ 

wiin »l ui 1 l H he si llu i 1 * iKiinnl ti afford 

to the buxe 1 reisoiiibk ipnoitunits ol ex miun^ I lie grind 1 ioi 

Inc pui pose ol isud inn g win tilt r llu \ it 111 eonlnrrniH uith 
the eonti tel u ks* othciwise lgreul It the Inner duci not 
examine the goods mspm ot teisintblc opportunity bun., gi\«n 
by the seller the huui is deemed to 1 \e luepttd the goods 4 
The buyer is dmmd ti hi\e necpled the goods when lie mtimites 
to the sellei that he hi neepted them nr whrn the goods hast 

1 Section 39 (2) 

* Section 59 ( 5 ) 

■ Section 40 

4 Section 41 
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been delivered to him md Hl does any ict w i n is iiumwi’nl 
with the ownership ot the seller, eg when he sel s i*u s i nU to i 
third person, or when aftu the lapse of 1t< isomlil time he icta iv» 
the goods withe ill inlimto ‘ht st In lhn he his u\t lid 
them 1 * * 4 

Unless otherwise ipieecl whcii^oids in deluded tu Liu 
iiB Cl not bound JIU * l * u kuvu rt ^ 1SLS to acicpl th m flu hujti 
to return rejected is not Ih mid tc iitum the quods t li cllti 
K 00 * Hu the buyti 11 suih i cist must i h n nn 

seller ot his icfusil In iicepi 

Rights of the Seller : 

(1) The stlki is entiHui In pi\imnt oi the price it the sinu 
tinn n he deJnus the w nrxls unless ilhtiwi t l^iud 

If the buyer i ul t j \ w the s llu tin ilw i\s sue leu the 
p r ice 

(2) Iht srllc mini e In conipeiisUiou if the buvei tefuses 
In iiccpr dch\Lr) o Inc in (Is si Id 

(*) The sdki i ul Hid Ui u isoluble lit «1 interest cm 

the tot il price ot the ^ md sold tmm th u\ of the dth\ti\ of 

the quods cr Ire m the di\ mi which the puce w is to have been 
p id 

Unpaid Seller: 

\ dler of „no I is I emi 1 + ht in up id seller 

(1) when the i m It n tli priLi hi m 1 1 n pud or 

tend ltd ot 

(2) when i InU u* minuet oi ulhci ne,ntubli ijistrumeiil t 

tg , i heque, his bun uupUtl b> Hie vc liei s onditmnjl pis 
mem ind the ondit«n mi which if wis uepted his not b’Ui 
iulhllul hi ic ism cl 111 d si« n n < f llu u\ ( ti iimtnt oi otherwise* 

A sills 1 md of nee lc I lor Rs V 11 pi\ Rs S b\ cheque 

A accepts the ehcqut V itttpiuuc mem thal lit adepts 

payment oi the price h i I ind of net on condition tint the cheque 

mil be paid If thL eh que is dishonoured A will become in 

1 Section 42 

J Section 41 

I Section 32 

4 Section S6 

II Section 61 

9 Section 44 (1) 
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unpud sdlti \ seller includes in\ person who is in the mvilion 
of i '■ellti, t £ an ifc;cnt rf tIu >-11111 to vhnni tlu bill ot liding 
has b^tn endorsed 1 

Unpeid Seller’s Rights s 

( l) An unpud seller his the following light* nolwithst mrl 
ing tint the prnptits m ihe u>od nu\ hist ^ isstd *n th mu 

(7) He h is 1 li 11 ( 11 the »ih 1 it» tin pi ill w'vl hi is in 
pi ssl sum 11I thim 

n ) Hl In* right ut stoppin the nods in li ui it f ki he 
Ins lint 1 with dir possession nt Mieni 1 • t of the 
insolvents of the lime 

( /) Hi his 1 1 j »h< to it sell ill d in nun se is 
d In d In (lu Si\ 1 1 ( 1 \ri 

1 1 T li ( 11 n 1 l 11 1 

(It) ' 1 nin i> sell( 1 In rdbwu 1 hi* shin t his 

urled luitlni s 1 tin | 1 son lor \ di h 1 1 thi 

0 1 

//) Hr is 1 ntiilr l 1 t n, 1 i t lit 1 1 «■ 

inept delis erv 

f ) Hr h>s 1 ht )l r timid n disti* uni' 1 

tit lmi\ su'h 'ns uh<s » I111 d 1 1 1 

*i ill * t* htit *hi *1 ott 1 / 1 / } 

111 i»i mss inn (f iln Halils supi ■ lv 

Seller's lien : 

t ( ) Lun mi 1 1 nl t ' 11 isc J b\ on 0 1 in 
else proi utv \ *lle s hr 11 in 1 thiuinic onl\ svlii he 
propu v in 1 he ,inds p s u o h luisu \ sc Hr 1 mi mins 
ihd in i np id tllu who is 111 J»o t / * >t the ^uods I 1 on 

who h 1 isc cl *0 bt the osvnti 1 1 suih ^nn Is js rntitled 1 1 1 lm 

pmsisMin dnm until pwmrni m kudu of tin fine in he 
following uses 4 - 

(a) Where the goods hive been Mild on eish basis and without 
an* stipulition is In credit \ sells 50 bushels of wheat to B for 
150/ to Ik paid t ish II fills tu pi> A can retain the wheat 
(/d Where the goods hast been sold on credit, but the term 

1 Section 45 (2) *Seihon 47 

J Section 46 
a Section *56 
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i uulit it tk > 1(1 umI dillm j; \ huh ic.h ms > ion , » 
x |iti itivL basts, lid \ st Its SO i » c i 1 s I u , > „ 

tO/ on iridit, n«wild tin) tlu , n . ' t , i lln , , 

inonll rht term o( lurlit viil 1 isp c i L i u 1 1 , )| 

ssillnn ihiei numbs >{ luls i< n, V m i , , 

isst%son (i im\li | \ i n i il\t i » 
i (I 


s Ik n.n u • 11 ' 11 n b 

i m n t ii ims 

u > VI. 1 

] ILP 

f t) lit sc.Hl m \ sr In 

1 n is j | i u i J u 

IVL 


) hi j is 14 || |{ 

lit 111 I III I t\ 

1 i t u h 

^ I 1 lAMt 1 ! t \ 

111 h 


I l I 

1 I 

II 1 

h nu i 1 

I 1 \ r 

It f \ t I 

ll T lit I 
I 1 ill 
III s 


n i ii 1 ii i 
l I I 

tl 1 \ \) II ll 

ii h hi n ill 

I l 

II si 

Hi < 

s ii ul 1 it 

l I III \ s 


11 I 

l ' s l\ 

(I J | 1 to 

1 H iuy 

L t 111 

I 

s\ i in Ii 

l 


Inti n 1 m \ ii 

I n i\ t c 1 h 11 p i Un Ri li 11 1 i I l 

hum h Ii n* 1 tf I ml in ul 1 lnu\ i r It 
i n to tin t 11 ultnl * u Mu 1 u il> qitn \ 

II I »■ l| jT f i 11 1 'N l h m i cl 1 i il \ 

e tt is diliute It A V n n 1 i t i i \\ \ * b i m 

l i hell uid tlu. inn'l nl u iin I n d li th it r i tht 
I i sold \sliith is i* still n tli j w ur house pt ■ n ut oi 

pi it It vs is held ih t Ihr npe Hints wen entitled i uMm the 
1e in spite ol the tut thil thi lti \s is uniinin> \ i h hem in 
th* eimeitv u bidets fu the iespnnleiJt 


1 Section 48 
3 (1884) 8 lkim *501 
•(1877) SAC 390 PC 
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\b his been noticed alrLtdy the scllti > hen is an incident of 
his ^session, and hence the seller loses his lien is soon as he 
jives the bus possession ind his only remedy for the unpud 
| net in tint cun is to sue the buyer ioi the price of the goods 
ind he e uinot ills oil ms nights on Oil goods superior to those 
nt any other creditor 1 

Termination of lien : 

An unpiid seller kj«cs ms lien in the following ei*s - 
(a) W hen lie delivets the goods tc i luiili in other bulcc 
tor the puipove ol Inmmwsiun to the huyci tv I limit reserving 
hi lumsell *he n^ht oi dispnul oi the goods A 
|lermmitirn t ,i ls 5 , „ )p ] t , t(1 }{ |„ R„ 10/ A delivers thi 

If ns 'o 1 R nits \ Ci»tnpm> ( i transmission Id 
J! He (irthii 11 ihts oil the Ruluiv tempt in the mme ol 1» 
s he l(M is iu ml el 1 the receipt tn B Hue \ dot not 
lestivt th n s hl ft lis|us 1 Hciki Iu lip nut relun the ipplcs 
Ivin*. in I lie kulw \ „nd wn ll It 1 1 1 to pi\ the pure subsequent Is 
but if \ mile. i the Rnh\ uieipl in lus cam n mu lu umlel 
hive dun d the ipple* is th netipt would indicite tint he hi 
use \e 1 tile nji* 1 (lisp isil 

(//) When ihc hu> li oi his i^eni fan fully obi mis posse ami 
il th good \ sells i lu to B foi Rs 2000/ B gets on ill 
(ir ami dt \ s Hie e ir tu his own girige, btioic U his pu 1 th 
puce Hi e A t innot ittiin the ui s B his til tn possissun ol 
the eii tan ft If Bui sup| use B w int to til e the cai to his owi 
f ir me \ filq ts ind deiitnrls ms men 1 ol tlu prnc he tore Y 
tike* die i i h m M pushes \ down and dnvis the ' u to hi 
i wn t u i„e Hn \ i m ret un the e u is B his ♦ iken possession 
nl tlu 11 ilntUilh it by using force 

(r) When lit sillti igrcts with the buyer cither expitssh 
ni lmphedlv vh it he would not eseruse his right of lien Sueh 
in lgicement unounls to l w user, if renunciation of the sellu * 
light of Inn 

Stoppage in transit: 

A (n) Ihc right of stoppage in transit is \ right given to 
)limely Pcstonp v« WeMail Salabhm b Co, SWh 92 
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I hr unpaid seller lor i eg lining his possession ol *,ood which Iv 
lus parted with and which ait in uiuist of ti in<rris ion lull which 
hive not reached the hinds nl tie huui 01 lus i/mt in » isi the 
huver huoniLS nisolvuil Hit | rumple u stilul ip Sution bn ol 
the Indun hale ol Ch oils \tt m the tallowing turns 

Subju* to the pionsmn of (his \it whin the luivu n good' 
bunnies in«ci ( \clit, llit mu ul illti whi his p i til \ ith tht 
posu'sion ol ihi *,(hkK his nu n fc h it tnp| ipl, ih m in triiisit 
tl i is to s'\, li mi\ itsiini* possession <t Mk ^mls is Ion/ is 
i i \ ire in must it innMl ind miv ulun tlnm until pmntnt 
u tuidii ul (h pi iu 1 si mid hr iiniid tint insnlw iu\ of (he 

'uivu does not ilk m lint th hi i shin Id i til ill hi idpid/td 

m in sols Mil In sol\u> h s Ikh d lint J 11 Saturn > (M p 
U Hov s 

\ pusun is snd ti u i i l\ i wh 1 i muJ to pis lus 
• tol mi tht 11dm iiisw 1 ii i h ss oi i iniiot pi Iks debt* 

s thu hciniiic ('li uli Inti lit ni i nniittid ui wt il iiisolvtni 1 

no* I Inis iIp tukiui ot s t nr t 1 inihduv lo ps debts is 
inon^h to ton (Mu* n Jv ' \ to tin i tm ot the ughr ol 

sir ppigi ill *i ilPil 

Thi light ul i i ni h \u li id so Ion*, the goods 

i n »i i 1 V huuvti 'li' n h* is dispute 1 
V\ l i ,nn ** l * u i hi * I d d is wl iMm i 1 llu t me ol 
Mil l mi i i \ llu \u din 'hr t tnsit ot tlu goods 
h id ( r li id not dtiMMiiiiu 1 In it i il i ilc ti I nS Slot 
l ik Silt ol CkkkIs \ii *s lot 1 j\» 

( 1 ) C roods Ul duTKi 1 f ( iv Mi mm t il tr iijsit Irni t 1 if 
line when llu\ in diliui 1 t i inn *>i (htr l nbt I h lh 
pin pose ot trinsmission ti f hi h i\ r until Mk huu oi lus lym ip 
tl it he lull l ikes flihu i i rliini 1 m sui b u tm or otlm luili 
T hi ti iiim* comes t( i im I is ui ii tm bust o li i hpI I 'Kes 
d 1 hu\ from siuh Mint i hplu Hut tlu t ikuu ol JlIivu) 
must lx dom as in ul il (w n slop lh men touching or 
Ii nulling- of the goods without in irtciition to eumsi llu right 
of ounuship will not (rinnnitt tlu. ti msil In Jums p\ Gnfhn 1 , 
tht t aits w cic us tallows (ioods were tun signed to buyer bv a 
ship and tht bmn bet um insolvent The buyer under pressiui 
from the captain stnL las son to t’ke (he goods with dehtute 


J 2 M fc W 623 
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instructions not to meddle with the goods The son had the go 
landed at the wlurf where thtv wcit stopped by ihi sell#- * It w u 
held that the taking of the goods b) Ilk son vi is not n iP 1 1 
onncislup hid the idlers were entitled to stop 

(2) It *h( lni)i.r in In' ^tnt in th t behiH obtiins iIlIivu^ 
nl tliL good' In mu th n mivil t ilk ipp nnlid ikshn moil n 
ti msil is it m lit lh liw i n Hn | oi n is It ul\ < ipl in tl 1 
Bunn P'H t n ^ hitih A \ucl is i 1 n the Inllnwhi* word 

Thi liw is J i\ tv d *li ihi p| tl s ill his i ^hl 

retdc thL h o I It In hut n \id il ilk desuiHoi 
o»ijnil\ (diP in kl h\ iiu pn lii r ink n the ini mini 

ihu Imvl unn r Mi etuil i M iktpi posstsswn ot tbt 
Millie 11 rht icmki ♦ i) i > th n i u f Mu jicistssinn a thi 
i mu into h s r \ i hi in i Mm mi\ I, iMici w ilium tin am ant 
I 1 he. in nil Muri tuns i km 1 I j i he Mu loukl be it u 

tin This is i im i f i*i 1 pc i sum V i ist oi constm tv 

possL Sinn s wh ■ * m n n tin is tspussh j bv rnnli tic l 

ml i n i\ i ii m (him i i i tlu om.jp il ot m i I t< 

i i n i t *o I Id M t in 11 r i tli n u i is his nt ml 

thi t nrpost f \p lit in Muni i <h »1 a Mi limtun 

pmsuml In ilk ajnli ul luil in in \ ih i utu 1 i tlu pm » i 

ot mink l 1 s r l unit id nhk tr uiK tu » u lh r 

in 1 In In >s ii t i linn 

(*>l It, tt i lh im\ 1 I th mis it *h pp int 1 k 
tnutinn th i uik if (Mm bill ul miss Inlets t* tlu bu\n cr 

his ^uii h it in holds Mi iikI i Ins 1-xhilf md ldiiIiii us in 

po sissi n (r tl cm o bulcc bn thi l nut oi Ins i^nt, the truisit 

ii 1 m « id i id n is unm lei ill tin! i 1 lii tin i ckstin ition Lot thL 

i/md rim I im b in indiL lid In ihe Ini u Urn is i i \sl rt 

urns'i utIui I u.n n <h i mtt hi r the purjmsi ul d< tciminuu 

sshethu th* ti u sit Ins amt to in md it i nnpirtmt In comulir, 

even ii th rnds in still km*. with Ihi inner m bulu, if the 
eirmi m hulu is holding the goods »s the igtnt of the buyer ir 
not II the iiriici nr bjilrt holds the goods is ihe igenl of tlu 
bu)Li thi tnnsit tnmis to m md ft wis slid in Richardson t 
Grss It i umsigne he in the habit of, with thr consent of 
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the owner, using the w trehouse of x cirner, picker, wlurhngtr, 
oi other person as his own, toi instance, by making it the repository 
of hiA goods, and disposing of them there, thi uin&it will be 
coii&idutd as at in end sshen thiy have arrived it iuh win boast '* 

'0 W the good irt lejcitul bs the huye inc 1 the camel 
m thu bidet cjntiiiic. in posse ssjoii oi ihcni Ic ti iw\ i not 
denied 1 1 be *1 in uul tun i 1 tilt nlhr In u*iisecl tu 
u iu them buk 

(>; When goods t delis tied to i ship eh i ufd by the 
lust i1 is i qmsin n dtpcndin^ mi the urtumst un s of tlit 
pnmulai usl whelhii Ino uc in tht |xissc sun nl the mister 
it j t irur ui is igcnl of the Imu I hi ck l List cst blish 
tin 11 iiitiplc diit it the 'cllt j dills is thi nids o *ht imsUi on 

hold the ship is tin L,mt if th li i\u the ti insit mints tn ui 
uul But it tt\i Niih ut dclisut I in th mistu ol tht ship 
(hnlirul by tic liusu mis s i cunti the timsil dots not uimt 
t( hi end In huUsiiii / Limislnu ind Voikshin Kv to 1 
hi ful* \icr i iollosv I hi sillir dtlisue 1 tm ,nufl m boi d 
ship helm in fc n tit buy is ind l inploy 1 1 is i h umnl li ilu 
Tm hills nl lidin^ vuit midt out in the nimt of tin liuui It 
\ i luId thit tin ti insit hid until o in end In such iMi\ ry md 
lb tllu> svei puclulid horn stopping the u»»d £ On the 
nlhu hind, in l\putt Kijscvlji t him Lliy Co the tuts sseu as 
oil s\s Hit sell > dilistud goods on bond i ship ihirtuid 
hv the huyns Th dishmfi u ss s nut kiu sn nd no bills o{ 
lidiii b suie midi out l( vs is fold thit die ti msil hid not unc 

to in end Thi distmLlnn i dm In tlie lattu taw. the no Is 

wen only d livirul to i cjmci svhtreis in thi. foimer thi goods 
s in gm i to m igml of Iht bnvu and eld very to the lginl is 
ddistrv to the buvu 

(b) When the Ljrnu oi othci hnlec urongUills uluses to • 
dtlivu thi goods to tht busci o r his agent in tint be lull the 

tnnsil is deemed to be i au end In Bird v Blown the fu.t& 

were is folios* s A give notiee to a cunu to stop the goods A 
hid no mthority to give suili notice, lie be in*, neithu the seller 
nor hu igent Subsequently the assignee of th msulvrnl buyer 


2 LR 2 Gh App 312 
*11 GhD 360 
■4 E* 7S6 
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demanded the goods. The carrici refused to deliver the goods and 
handed them over to A, It was held that the stoppage was ineffec¬ 
tive and the transit had come In an end on the wrongful refusal 
ot the earner to deliver the goods to the buyer’s assignee On the 
other hand ll the right to stop is duly evueised the carrier must 
comply with il and lie will he liable m daraajrc if Iil wrongful !v 
refuses. 

(7) Where pait dclmi} ot the goods his been made to the 
buyei 01 his agent in that be halt, the nmaindu of the goods mw 
be stopped in tunsii, uidtsi such nart delisuy has been given in 
such urcumstanus as to show an igreement to i»i\l up posstssjtn 
of the whole oi the goods 

Right of Re-sale s 

A (nr) The lmtusc hy the unpaid seller of hu right n 
lien nr stoppigc m li unit is c pi inul ihost docs not tpw fa *i 
termunh the conti let of silt 1 he runtrict ol sili still sublets 
The e\mise of these lights is onlv i inc ins In compel thL huyi 
to pi\ the pi kl whuh is inkukntd to the conli ut of silt Hi 1 
this does not me in that the iinpurl stllti has to w ut ad infinitum 
to lealise the priLc from the buyer He can rt sell thr goods inJ 
put ail end l ) the Lonli id oi ilc iindti the following umditions 1 

(a) Wlicir ihe goods ire ol 1 puishihle mtim th». sc Hu 
cannot gain h\ just le taming the goods oi stoppuu them in ti in it, 
tor the goods mw pensli hclore long In such i use, the stilei 
is entitled to it sell the goods If the sdlu suffer-. lews on re ule 
due to a fill id pnet 1 he him* rwt miki good *he loss 1 l 1 ^ 
seller mike i pn M on i silr hi is cntiflid to letp the pmht 
Added In thi-i, the stllti lui siu the hi»v<i fen bit idi ol louli id 

(A) \A here rlu goods art not of a ptushiblt natim, the stllu 
i entitled to re "til ihe goods, pi ovule d he gives nolle c to the buui 
of hi intention In le it 11 ind tl t bu\ri fills 1o t Ji\ oi tendci ih 
price witlun a itisonahL lime fiom the givrg of sueh notiee Thr 
sellu is ilsn entitled to rccosei fiom the huvci an\ loss oecisiniird 
by the rt-sA and to keep thr profits, if any, on *he rt sale Tht 
seller is also entitled to sue the buyer for hrL.uh of conti act. If, 
howwr, thr vnls me not penshiblr, or the seller sells non perish 
able goods with ut notice, the stllci is not entitled to recovei fiom 
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the buyer any loss he might suffer on ihe ie-sale, and the piufii mi 
the resale, if any, will go to the buyti. 

(c) Where the sellei, at the. lune nf the tontiuil, iew^scs the 
nght la re-sell in usl the buyu defaults to pay the price, the M*kr 
tan always sell tin goods. 

Breach of Contract of Sale : 

\ contra <\ *dlc nny lx biol in either ny the huyn oi 1 
the sellei The lunidn* tor bri uh ol lontiaus at salt an* simil i 
In the remedies of action upon conluct ur spuifu perform u 
whuh we have studied in connection with Inuch of luntiact n 
jcneral We may tnunieialt tin blowing unit dies tm typiul 
In caches of contracts of sale 

(1) Where under a lOUtract ot s.lt the pinpuls in the gon ' 

‘us passed t«i tin luiya and 1 he Iwju uninglullv neglects oi 
u*fusr« in pay lot llir good* .i'airiii) n to ihc U ms ol the lonir k , 
the sellei may sac him foi tin price ol the goods 1 

(2) Where midti a mill riel of salt the pioperty m lliL 

xicK has not pissed to the bu\cr, hut duoidmi* to ihe contrail 
lit piiLC h to lu paid on i crrlain day nrespective ot dtlneiv, 

it sellei i in sut ilk himi ioi die pine it tin huyir ictuses rr 

it gluts to pi\ the prn nil ut Klcnc tlu ipj uuueil diy“ 

#, j| Whuc rlu biuci wnn^l tV\ neglect m uloses to «uu 1 
Uivcrs and pay tk „uwh, Ilk dlu may sm him t u dam 
fip aon ji tptiiiu Mol ik 'uni wnincti 1 fn lamrcm 
ictus' to tilo dr list i v it thr goods uc dilutiw i not luoidiMg 
s»mpk or dismnm u n« d dehu > w h 1 » tor ms oil i 

re win whu h is coiitiai/ lo tin Urnis oi ihe u>nii kl But thr 
b’lVii Ciiiinol icf«isc 'a 1 ike ckItsv i\ d ilk j»i» ds an Jclisn d 
icionhng io thr uri's t the i ml u 1 II h ul'» ^ hi ,s doenn 1 
in do *-o unlaw lulls n»* n *ino w he i 1 liiLk. lo dim ox* fan re 
inn-aucpl iiuc 11 'f c 

( J ) Whuc 
me ^oods to the 
r gi non-delivery 

leans that the seller Cunnnl iduic to dclisu iht goods my 


:hc stllu uioHilill\ negluts oi ctuscs to dcliscr 
buyu, the Iniju m,iy thr silki for dampget. ^ 
Mail, thr iviiitl ‘ wrongful! ’ he-e a) " 


1 Section 55 (1) 

* Se-tion <5(21 

* Section 56 
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buyer has broken some terms of the contract, e.g., failure to pay 
the price on an appointed day. If the seller does so, he is deemed 
to have acted unlawfully and he will be liable to pay damages fb 
non-delivery 1 . 

(5) Where the seller is ready and willing to deliver the goods 
and the buyer neglects or refuses to take delivery even after a 
request from the seller, the buyer is liable to the seller for any Ins; 
.occasioned by hi* neglect or refusal to take delivery and custody 
of the goods. 3 

(6) In some cases the court may compel the seller to deliver 

the goods and complete the sale by a decree of specific performance 
wheie the seller refuses to deliver the goods to the buyer. But 
the buyci can never be compelled to buy the goods where he 
refuses to accept delivery. A decree of specific performance will 
only be granted where ordinary damages for non-delivery will not 
sufficiently compensate the injury sufined by the buyci. The 
following lllusti itinn will m.ikL this clear \ contracts with t 1 c 
Government Supply I)i|i.u1mcnt to supply dulls foi guns. The 
manufacture ot dielK irquues cutain chemicals which is sUn-hu’ 
only by Ik A conliarts with 15 for the purchase of the c hemic a!. 
Liter on, B refuses to deliver the (licmuals. Here damages h 
non-delivery will hardly compensate the loss which A will sufft 
for non-delivery of the chcmiLils \ wants ihc chemicals and « 
money. In such a east, thetefou, the court will compel B ’ 
deliver the chemicals In a decree of specific pnloiminu* 1 . ^ 

(7) Where there is a breach of uaiianh hv the scllri, 1 
huvei may 

(v) set uji against ihc scllci the breach of warranty 
diminution or c\tinrtinn of the price; or 4 

(h) sue the scJIt for damages for breach of warunty 1 

( H ) Where ulhci party to a contract of sale lepudiates 
contract hr Ion the date of delivery, the other may either t-cat 
Ihc mntiact as subsisting and wait till the elite of delivery, oi 
may Beat the contrict as rescinded and sue for damages for 
bicachl 


1 5 ectum 57 
-ScrtMD 44 . 

* See ante 11 taw ot Gwitract " for specific performance. 

r «W of Contract n on anticipatory breach of contract 



CHAPTER III 

PARTNERSHIP 

(Indian Partnership Act) 

Partnnship has bun defined by the. Indian Partnu up Act 1 
a* tht relation between persons who have agreed to shaic the profits 
of i business carried on by all 01 any one oi them 
‘part ner ship’ ■M-ting for all Persons who have entered into 
partnership with one anotho are called indivi¬ 
dually partners and olkctmly 'i firm', and thr name under 
which their business is i irwd on is called tht ‘firm namt’ This 
definition meins th it (o constitute i paitncrship the following 
conditions must lie >ilisfiul 

(1) Then musi lx i business 

(2) There must bt inoie than out man associated with tht 
business Tlitic cannot be however, more than tvstnty persons 
and in thr case of a banking firm more than ten persons 

(3) Theic must hr i contract or agreement between tfc 
prisons bv virtue ot which tht ptisous art associated with tiff 
busines, 

(4) I he object of the business must be tht earning of profit 

(5) The business must be earned on bv all cn bv iny of them 
nn hell Uf of all 

Wt mis tike i ftss illustntioiis to show that if any one of 
tlx abut conditions is not satisfied, a partnership can not exist 

(t/) \, B and f buj a few houses together as |oint-owners 

Tht> collect the rent ind 'hire it between themselves The 
illation between A, B and C is not one of partnership, for that 
is so business with which they art associated A, B and C are 
simpK co owners of the houses. 

(b) A, B and C |ointlv start a few stores in Calcutta to sell 
x dstafis nd clothing to orphans and widow'-' it cn-t price. Aft 
’( ob|ect of the business of A, B and C is purely >hilint!hppic 
1 not to cam any profit A, B and C will not be deemed 

ners 


1 Section 4 
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To determine whethei a group ot persons does or does not 
form a partnership or whether a pusou is or is not a partner in a 
firm, we have to consider the real 1 elation between the paities as 
shown by all leltvant facts taken logcthei 1 The Partner 
ship Act lays down the following iuIcs to assist the dctcimmition 
of the existence ol part nei ship 

(f) Co-ownership —Paitnuship should be dcaily dis 
tinguished trom co ownership Lo-owueiship simply 
connotes tlu. ownership ot any paiticulai thing bun4 
vested in inoic than one peison whereas partiuiship 
alwjys signifies tin issoualion of more thin me 
person 111 a bu*int e s with a common purpose, 11 mid), 
the sharing of profits, and along witli it, ot losses 
‘No uiu tvu suggested Ihit lonwneis of 1 house 
lrl to 1 \v ^ Itnml I 1 c vimpk, 1 1 1*111 s, 

nthn is to the house nr is 1 1 Ov itn* r lie 1 shins 
uc distinct, uidtpciukiil nd sepualds ilumhlr 1> 
♦hi* u»td the hnuic is 11 noid lninuld bs them 
seKes 01 their 141 nt lot their common profit tntv 
would lie nartniis in the businiss ot hotel keeping J 
Thus i1 has been held tin 4 put owneis of 1 ship 1 u 
not iiLCcssiril) pirhu s Hu* n <ht owner 
the ship in 1 <omni' 1 il 'ciuuit the, 1 osti 11U 
ihcmsLlves »s p-trlneis* 

(«) The sharing of gross 1 etui ns arising fiom piopcrty 
In pci sons holding 1 joint or common inUiest in tint 
proper!\ does not of itself mike such pel miiis paitnu*. 
Th-s will be illustrated by the cise of L)on fcj 
Krov\*e* The iacts of the use wtre *hit the 
piopndor a ihcilu hall lit the hill to a min 
i*mrd Oi*l in Dillon ,>10^*1 ed show' pi i.iagLd the 
ilu ill c uid pud ill ih < p f.' I he pioprieloi ot 

the hall | ud fm onlv \ nvr minor expenses The 
ariiingtmi n + between the propneloi and Dillon was 


1 Section 6 . 

3 Polbxk ft Mufti—Indian Partnership Act— p. 9 
*Htfo w Smith. (*831) 7 Bug. 709. 

• Own w Bng*f, (>847) 6 Hi W 
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that thi pioj riuoi would tolkci all the box money 
and appiojirutc h.ili of it In iht light ol these tads 
the court iuund that the puipiiLuu oi the hall dialed 
no risk incidental to the junnin*; of iht shows witn 
Dillon He simpls look hill of iht ix>\ m miy a* 
payment Loi ilv ini ut the hall He did net slnu 
ml mofits but on!) ^uis» pit >i s and is in.li vas nr 
t i) finer wiln Dilk u 

* 4 

(»«) Hl shi'iiu, o piofits insing fiom pioputy b\ 

] li suns holi'in*, i unit )i mriniiiii inlirtst in thjl 
nipt Iv, in tm In in*, 11 iln |r*»i)ts 1 1 i tmsnuss b\ 
i*\ fmi hip V i i \s ill >i tin Jnllowm*. c\Lcptions 
I n is It M m l \ * liul mm ihii although 
light to Mil tip 1 m pinlus is i sMing test of 
'•ftp i»ni| 1 hiiji Mich imv li uses when 
rou such (MUi ip i ■ hi Dm iL will *jt mimed yel 
\ if Mil ll ii Dis ii Joes vh iaisi mu 1 1 

depend oil lie iii] ihUiUKUi md Lonti at nt the 
jjilits mt 1 j «i upon rh u one iLrm of it whuh 
Pmi\k1l% \v he nitiidpilion m pi ifitv Iht 
Pirfuci hip \u 1 1 >s down tlu lollnwni,. cvuptions 
tpetifuilh whut ilu sharing ol piolit dots tun 
constiluU a pairntiship 

(f7) When i kudu knds menus to |iirons cnuigfd in bust 
nss ni lliout 1o tm,im in hu miss, md iceuvc 1 | aymtnl b\ 

• istilrunls it 4 ol thi pi edits ol the Ihiviiilss. tlir Undti shafts 
roht* l til dut. mu thtuls Ik tome .1 point* 

(h) Wli« i i u\ii« r n utpt ii us** run uncial inn nn 
hi hi is i j 1 tiiofii f hi hi v s i* Ii sti v 11 ‘ n , »it sh ns mnlv 
Ml dois noi d rtliv Iniout i |ailnu 

(<) V h*iL llit wirliw ji Md o' i d iti m is «i\(n 
m . nniiits ti I b, . T ’< >1 nniP,, i It i iluln 

haus profit* I ui ii »f» nol brtoin i urtiu 

I < ] ) Whin, the stllti )l i 1 1 usings shoe, pint out ol ihs 
I usmrss in consideration of lilt « k of iha* husnu* such srUd 
shares profits, but ht does nol, iheuhv, bee one s wncr 


1 0860) M HI- Cases 268 , 36 128, 91 
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Creation of Putwahip: 

A partnership is brought into existence by agreement or 
contract between persons who agree tn become partners in a 
business. This agreement need not be m*Wfcing and the terms 
of partnership may be piovcd b> uiul evidence or even interred 
from the course of dealing of the parties. But generally, where 
the business is large, the partnership contract is reduced into writing 
and very generally the lerips arc embodied in a deed. This deed 
is known as the articles of Partnership The articles generally 
contain the following particulars: 

1. The name nf the firm. 

2. The nature of the business. 

1. The duration oi the partnership uheie such duration is 
fixed. 

4. The management of the business 

■). The keeping o< auomits. 

6. The authority foi signing cheques 

7. The piovision as to the deith or letirenunt of i pirtnci 

5. The keeping .ind examination nl accounts 

A partnership and a Joint Hindu Family business : 

Sec. S of the Partnership Act declares that the members of a 
Hindu undivided family carrying on a family business as such, 
nr a Burmese Buddhist husband and wife tarrying on business 
as such, are not In be regarded as partners in such business. The 
points of difference between a partnership and a joint Hindu 
family business may he stf out as follows 

(1) Partnership can only br created by contract. When 
several persons agree to join each other in a paitnership business 
a partnership is born. But a joint Hindu family business is not 
the creation nf contract. Persons become membris of a joint family 
business because they arc horo in a joint family which happens 
to own a business. Membership in a joint family business is the 
result of statin and not of rontract. 

(2) The death of a member of joint family, ijc„ a coparcener, 
or even exf the managing member docs not dissolve the business, 
and the property in the business passes by survivorship to the 
surviving members like any other form of joint family property. 
riBut a partnership is dissolved by the deathjrf^ any one partner 



PARTNUSHTP 


117 


unless there is a conlract to the contrary contained in the articles 
for the continuance of the business by the surmnrs, 

(3) A mmor vnemlxi of joint ianuly business buonu a 
member from the moment ot his birth by \irVu$ of Ins status 
Rut m a partnership a minui unnot become a paitnii He tan 
be admitted only to iht benefits of the pajtWfthip by giuau.nl 
between the partners 

\A) A partner is cntilkJ to ask for an icuiunt ot pisi prohls 
when he srvets his connection fiojn the partnership BuL i 
copiutner cannot ask foi an account ol past profits when lu stvm 
i is uiiimctinn liom the i irmly business ui when he mi*,. toi i 
puurti ii ol the i inuly business 1 2 . 

(3) the lights anl liabilities ot the opaitcnus mlo re uni 
list mi itspeel ol the joint I irnil) lnJt oi harness ne c>\Lrned 
In lliiidu Liw. Rut the rights md 1. ibililics ol \ uLnus in respect 
1 ihr Partnership aic hum ml 1\ mutual innti ict ubjc 1 to the 
t' cii n Partneiship 

Relation* of partners to one another : 

As partnership is lu re dim of onlnct between the 
I utnrrs, the rclitions of putners to one mother may he wholly 
t ivrrncil b\ <lu terms it it e p unnsh\> i^iamcnl Thus A, B 
o I f fitting to hum l paitnuship iniv iyu that A will sign 
thcque< uul bills, II wll hive the ri^ht to expel any partner he 
thinks lit, and ( will lool dtu the puahist and site of the 
business md hi un But whatcvn ina) be the trims of the agree- 
ment, or in ihr ahsuicc of am written agreement it all, the 
following Londitinns ire imposed by law on every such eontnei 

(1) Utmost good faith b iLh partner must observe the 
utmost lairness md good futh to his fellow partneis Tint is, 
jiartners are bound to ciri) on the business of fhi him to the 
greatest common advantage, to In just and faithful to one another, 
and to render tiue accounts and full information of all things 
affecting the firm to *ny partner or his legal repiesentitivc’ 
Thus, even whuc a partnership agreement piovidrs that a partner 
may he expelled for breach of certain specified articles, the other 
partners cannot actually expd. a parlnei according to this clause 

1 Ranwrvi aniv Cfr#y £rmi\aha Aiyar, 70 ML I 214, 216 

2 Section 9 
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except in good iurit It has been held that such a clause will not 
lustily the expukftop of a paitner wIilil the motive for the expul 
si m is ii 11 ? to puuhist the interest of the expelled paitner oil 
unf n )Ui ihl* terms 1 

f2) Duty to ifidemnih leu Inst ciused b* baud 1 \th 
j> ilnci must indervtfrity tht h m lor mv loss cimed to it bs his 
(i \url m the conduct ot the business i llu fi m V ft and C uc 

pirtmrs in i business ul sltfcthinl tis \ buss cutiin sinus 

1 oni lus hr it hi r t i ridiculously ht^li i rut llu shuts 40 

down in 111 nil llu (11111 >ufkrs lo V must uukmnifs iht 

h m ! 1 r tht 1c ss 

\p 11 1 l n t*\ nnv two niousuuls lit ) liners n \ 

uguliic thui wlitions 1 11\ w iv tht) 1 kr In u iiu 1 u 
mliil ht w 1 *\ 111s i\ 1 11 s 1 tie then I-* n 1I1 u* 

\ here 1 t nl u tus hi u tie not lcjvct all iht isput I 

iht itlitifn htt\ t lus h nil win rules is eni icd hv 

tlu Putnnshn \t til 1 l di im 1 j id tie and ^ 11 

it ulitinn 1 | t \c 1 1I1 

( 1 ) Tht 10 tUti f 'ft nit 

Suh]LLt ti L(uit 1 bt mm llu p it lit 1 
t 1 J 'us l mini l l 1 h 1 ti 1 il 1 | 1 1 in tiu conduct or 
Hit nan igtnu.nl f the husimss 

(h) t\civ pntnt 1 bcui ul to MItnd dih^in f l\ to his dutus 
in the condutl ot iht biuipts> 

(<) m\ drift ienu nsm* is to iidinu niMn i mu tie 1 

with ih* business m ly he 1 tided h\ \ mi) it' tl mtnerk 

nd t\tr\ putnri shill lust 1 lie right In t ' s hi npmion 
1 1hire llu nintU 1 is ill ultd hnl 1 i if m m ' ht mult m the 
r it in if tht hi 1 si tits wuhf 1I1 1 11 (P< oi li 1*1 inner* 

1 r 1 

. ( f) tv \ p 1 in lu 1 luh t hn 1 s md ( inspect 

1c 1 io| v iv of *h bo 1 s of flu film 

( 2 ) Mutual u It m<* hahbl 

Sublet t to nntr ut ht 1 mn the p 11 tilt is 
ftf) 1 piitnu 1 oi entitled to ret civ anunti ition for 
tiling pirt 111 Iht (omluil nl I hr business 

1 Green t * Howell ( 1910 ) 1 Cli 499 pti Cozens HirtS M R at 
P 901 16 Digest 502 1679 

s Section 10 
9 Section 12 
4 Section 13 . 
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{b) the partneis ate entitled to shaie tk profits 

earned, and shall uinlubuti iqinllv lo mul by 

the firm ; 

* (0 whin a pull in i is entitled to mliflH^^Hhapit il subs- 
e ibed by lima, sulIi inkiest shall k » umlits 

fJut in 1 lie disc act of ai>iec nicm i in uuiv 

mttirsl on the uplil innluhutj^HHK^f 

(d) a part lit i miking, of (lit bn ml s n 

\ avnient or idvanec nl capital lie „iu i hi 

suhsuiht, is entitled tyfl^HHBVrop al the rate of o\ nt* 


(«) a partnei mikiup of (lit bn ml s n 

\ avnient or idvanec nl capital lie k m i in 

subsuibt. is entitled al the rate of u* pt* 

cent per annum fr<BBWN 9 F tlu advance The reiscm is 
thit such hi uIvti^^M^BTnnl is in iiuieise of eapil »l but 
is a loan on lo be uml 

M the. 4B9BBVtiun fs > on Him m lisoul ril payments 
midi andi^HIBBruiicd In him 

JMHHPRnnv nrl p up i urn dud o' the bii'incss; md 
JBRMPu mum 1 in liiv cmti^uicv, loi the puipose 
piolulJiU Ilu timi 1 1 om loss, «s would he dour 
y i pusoi c J onlinip pindime, m Ills own e i r < 
■mfjftT undu mull' ciuumsl uiccv 

■S j .< pjilnu shill indemnity ihc inm lot im loss caused 
HWb' his wilful nejiel in the uiiidiict il tk business of the 
fvm 

utef.o Pt i \on if pi o/1 t u nt t b\ pm tnt » 

BHBubicit to until t between the pirtn is 
^■fer) ft i pi'tnej duiw> my pioht *01 himsell linm any 
BHpction 01 tlu him 01 fmm tk me 01 the jirnpniy or bust 
Dilution of ihc him 01 ik him name, he slnll aeumnt 
^■ifchil pmfit ind pu 1 1 * * 4 (0 tlu him ‘ So when a part nr 1 
ml) 1 |u\a 1 < is. efnienl with 1 lustomu nt the firm, in 
IHtirin to i/icmIs clt ilt n In the him, lx.nchual hi himself only, 
will have to shan the p«nfit% with his co| utners; for he is 
using his position 1 m his oyyn selhshurss and 10 the detriment 
the joint business 4 1 


1 1 ord Landley on Partnership, 101 li Ld 465 

- A Partnei is an agent tor the firm and this dame lepcats the right 
if an agent as against the principal See ante “ Law ni Contract" vndqjr 
the heading Agency Sec also Burdon v\ Baskus— 36 Digest 349, 208* 

* Section 16 

4 Underhill on Partnership—P 87 See also Runell vj. Aatiwick 
(1826), 1 Sul 52. 
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:arrics on any business of the some nature 
that nt the firm, he shall account tor and 
its made by him in that business. 

the firm 1 

ween the partners, the pioperly 
ty >nd lights ami interests in 
stock ut the fum 01 jLquned 
him, ol for the pm poses 
and mdudts also the 



md i 4b 1 s ind 
to the him 


(*) If 
as and com] 
pay to the 
( 4 ) T 

(a) Subjecl 
of the fiim mcli 
projierty originally br 
by purehase or othuwr 
and in course of the busil 
goodwill of the business 

Unless 1 contrary intention 
intertsrs in pioperty aiqumd with 
are deemed to have been acquncd Un 

(/) bllbjlll tO LlJllIl U lltlWltP Kill 

the firm >hall he held mil used hv thL pit 
the puiposes ul the business- 


Relation* of partners to third parties : 

A partnei is llic aguit ul thL hrm tor the pin pm 
business oi iht fum Thu is \Jiv i< is runtimes sau 1 
law ni parlntiship is a species ni thL liw ut iqiiiL\ 
ners arc u)lketi\ely liable tor the l'ts 01 delimit'- nf c li < ■£ . 
them m that caeli putnc 1 is pnmn j*tte the m>c u il it 
and of aeh ul his enpatnus fm the purpii™ 4 iht bj nc 
the partnership This does not mean, him l\ ei , tint 1 
can bind the firm or copartncis ten ill uts tint he mi 
on his own behalf A transaction intend into bv one pifl 
on behalf ol the firm is binding nn the firm and mikes dl 
partner Inhle, provided llie following eoudilions aie satisfied :H 

(a) The tnnsaction is related to the nounal business of 1 
film. If A and 13 carry on business as partners in a wine shu 
a contract signed by A in the turn name to supply books wo 
not be binding on the firm or B unless it is made with 
express authority of IS, for the supplying of books is 
connected with the normal business of a wine shop, 

(A) The transaction must be an act for carrying on businesM 
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id the until 1 rty We have seen above that wheic the. Jet is not 
in any mf related to the partueiship business ibf *ut oi the 
partner cannot biud the him But the dilhiults ansis «vhen an 
act, though dearly lelaltd to the business, is tilled h\ the lum 
as not fUIfag within the espress nr implied luthontx ol a single 
paitflar. It has been dtLiilu! bj the Pnvv Cminul m Bulk rift 
Auitribw v\ Bitllnl 1 2 , llni 1 partnej can pledge ui ill m buy 
good*, conflict ot pay debts, draw, make, sign o t mdjise lulls u£ 
'xdttnpf on beholl oi the finn tor uminc on business m the 
usual way 

{<) Tin li mfiction must hm tieen uuied out b\ the 
partner in the firm name oi w a foiinei, umti letun* on that 
hast 1 m in iny other m innu espns u mipluiu in intuition 
to bind the film 

(J) The tian^ailioii must bt on. whim the partner Ins 
Lithu e\puv or unplnd lullumty to (unite It n is an tel 
lot bidden In iithu pul lie is md if the hul pel mi with whom 
the pirlnir tnlus m ) the Uunsaition knows ul tlu ustiit- 
non the att will mt bind th him 

llitf lillnhtx m umtiaet ol the piiltl i is |Oii\t mil ^cxjfijl 
leal iht\ wliLlhu tin mtrai i-» oe uud b m pmnei iill 
f ihun togithu Tlu usull is tint m c i oi i bru^ji ot 
jntuiu the l f »nd imIv npind mi m one pulnar, or 
II *hi. puluiis puntlj mil upon iiicLmtiit li dirq/iges ire 
a distil fiom inj om pirtnu, iu is alxvw ti*'i ud To j l f l ia\ hie 
ontfihulion lioni his mpaitners 

Partner by holding out s 

Any ohl who l>> wold* spoken it wuiten^lr by i mduLt 
rcpnstnts himself oi knowim?l\ puinils himstlj'io bt represent 
ed, to be a partnej in i him, is lnble as pirttfu 1 1 that firm to 
anyone who has on the tilth ot any such J\pr sentation given 
rcdit to the firm, whether the person representing himself oi 
allowing hunsdf to be leprtsented as a pfruiei does oi does not 
know that the representation has rtaihfd the person so giving 


1 (1847), 6 Moo 15% at p. 191 

2 Section 22. 

^Section 25. 
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credit. This often occurs when a partner retires but nevertheless 
allows himself to^ippear as if he still were a partner. 1 . 

This is the rule of liability which is commonly known as 
arising out of the principle of “holding out.” It rests on the 
principle of estoppel as laid down by S. 115 of the Indian Evidence 
Act which is as follows: “ When one person has by his declara¬ 
tion, ad or omission, intentionally caused or permitted another 
person to believe a thing to be true, and to act upon such belief, 
neither he nor his representative shall be allowed, in any suit 
or proceeding between himself and such person or his representa¬ 
tive, to deny the truth of that thing/’ It was held in Mallow, 

March & Co. vs. Court of Wards* “where a man holds himself 

nut as a partner, or allows others to do it.he is then properly 

estopped from denying the character that he has assumed, and 

upon the faith of which creditors may be presumed to have acted. 

A man so acting may he rightly held liable as a partner by 
estoppel." 

It should he noted, however, that where after a partner’s 
^kdeath the business is continued in the old firm name, the conti- 
n \ ued use of that name or the deceased partner's name as a part 
thereof shall not of itself make his legal representative or his 
estat c liable for any act of the firm done after his death/ 1 
inc , s co ame may, however, become liable if the legal representative 
hecortu. * s guilty of holding out. 

.^ acts amount to “ holding out" depends on the facts 
and circUL usances of every case. Such acts may be either positive 
or passive:^ The words *’knowingly permits himself to be 
represented ’ make it quite dear that conduct in order to amount 
In 1 holding d* u , - ma y be passive, A’s name is used as a partner 
bv the firm Bff ’ ; n it s business dealings. A comes to know of it 
but does not trfk e an y s t e p to stop the use of his name or to warn 
the public about ^ ^ silence in this case will amount to 

“holding out/ 1 

Restrictions on the of partem; 

We have seen abo r ve ^at subject to contract a partner is 
entitled to act on beha^ of the fifm in all 

matters which arc 
be 

1 Section 28. 

*(1872) LJL P.C. at p. 43: 

* Section 25. 




PMTMRSHIP 


connected with the huunt s incl which nc usuil lor the ejjrymq 
ci 1 of such business i ill in tk lUenu ot my ji^ecmml oi 
us 4c or custom ot trick U th uuiiriiS die impurl uithr.itv of 
i piriid does nut enm wu him to 

(c/) submit i dispute itlilnu hi the husiue s ol the turn Jo 
iibili it ion, 

(b) own ilnnkui k c ii 4 be I lit ol *hc hrr u his up 
n i nt 

((i tempi use i t n |insh iiv cl uni r onion n ilum 
1 \ tlu hi in 

(//) wilhili v\ i i « i cub bled on In I ill ti tin turn 
(i) icimit tm li 1 11 n i sii' |iu tu 1 l ^nisl ill 

iiim 

(/) icqu it jnun \ n jiinil in hduli nt ini li in 

( K ) h msi i i nl | i \ i> 1 i >,u ^ t« tlu turn mil 

(h) intci j lie } i in si i n hdi ill >1 (lie linn 

r hr it isnn wli u i in* Mil ill rl li do lln i lost ills 

in (lit ibsintt i i ik.hI i istfMTi is tint i d hon si pivtner 
rim imohe the lit i utl Ins ^ minis u bihilils it lit i« 

Hr wed to uf d nu 

Minor u a partner * 

Wt line tfiii in m i \ oi sin I tlu liw [ tout riel 
tint i minor t innol e mh it! \ p r» m li \ m lx tre ittcl bj 
t ml let done i nnnoi inn t he onie i nun j in liini Hull 
ui'h the eonsiiit ot ill tlu nulnti loi the nnv huiu, ht mi\ J 
k lilnutUd ti th b nthi rl |n neislui Such nmoi Ins i 
njit to sutli slure ol the f i ijuils uu 1 ol ihe pmlit i ihe iirtm 
* mi) bt agreed ipmi inti In m\ hut iu s o ind mspttl 
uifl rof»v mv of the u i nit ol ihe Jin i ]>ui s kK mir i is not 
ml it It cl 1o sue *hc pinntis loi m j enun 1 oi pa\m<nt of lus 
shut of the property m piohts ol iht hrm, c\upl when he 
stvcis his conncctinn with the fiim Such niinm is not perso 
nail) liable for the lidnlihcs ot the hrm but his 'hue in the him 
iuss is liable for such liabilities 


Section 19 
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When r minor can become a partner s 

A minor admitted to the benefits ol a pailnuship may, 
within six months ol his attaining majority, nr oi his obtaining 
knowledge that he had been admilted to the benefits oi paitncr- 
ship, whichever dale is bier, gi\e publiL notice that he has 
elected to become or that ht his clcLted not to become a partner 
in the firm. If he elects to become a paitner he will btcnmc a 
partner and il 11 elects not l«i become i patLner he will cease to 
be a paitnu bin 11 he iails In ^vc sucli iioIill, ] e will become a 
partner in the li'm on the expnv of the sud six months When 

a minor beumirs a puUjci in the above way . 

[a) his nghts md lnbililies is a minor continue upto the 
diU on which he hiuimcs a pututi, but lie becomes personally 
liable to third [ utics for ill ids nl the firm done ante he v\ is 
idmiltcd to llu benefiLs oi partnership, ind 

(h) His Jiaie in the piupuu md profits of the him liter 
he liuomes a pirtmi 'hill ht the hue win h in' »iun to him 

by *lii consent ! 11 the oihu pailueis ti ih* time his 

ul.n’^jon into i'l paitnciJup hihincss 

Whin a minor kits not to hue me i in incr 

(dr) his lights md Ii bili'iis shdl umtinue to he diusr it i 
nnnor uplo the clllr on which hi gm» public mtut 

(£) h's shut «hull tot he lphlc loi im acts at the firm done 
ilUr the date »i thr no ice, and 

(r) lie ihill it cn'illtd to sue the parlneis ior his shai» of 
profit* when lie h\cis his cojinrctinn with the him 1 

Regie tration s 

legist lit ion i »es net cieate a p rtiiciship It is the enntnet 
heiwren p.utne & which creates i pulnership Registration is 
only a com re 1c and reliable evidence of the existence of a paitnei- 
ship When a film is legisfcrcd, the pailiicrs cannot drny the 
partnership to avoid liability Ihus, it affords pioteetrtn to persons 
dealing with the firm Rut the Partnership Act does not make 
registration compulsory It simply provides that an unregistered 
firm shall suffer from certain disadvantages which nny be 
mentioned as follows 
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(1) An unrcgistcrotLA]^ cannot, iuc ^yfdtfrd ftrtUj 

Disadvantages of enforce any claim ttnrinfr (Jiff of contraatuind 
noMogutntkm. acceding the sum of Rs. 100/-. ' 

(2) A partner of an unregistered firm cannot sue his co¬ 
partners to enforce his rights as a partner excepting when he sues 
for the dissolution of the firm or for accounts.. 

These disadvantages do not, however, attach to a firm whose 
place of business is outside British India. 

A firm must apply to the Registrar of firms for registration. 
Each province appoints its own Registrar. The application for 
registration should be accompanied by the prescribed fee of 
Rs. 3/- 1 , and it should contain a statement of the following 
particulars : 

(a) the firm name, 

(b) the place or principal place of business of the firm, 

(c) the names of any other places where {he firm carries on 

business, 

(d) the date when each partner joined the firm, 

(t) the name in full and permanent addresses of the partners, 
and 

(f) the duration of the, firm. 

The statement must be signed by all the partners or by^their 
agents speciaDy authorised in this behalf. A firm 
not contain words like Crown, Emperor, Imperial, 
so on. 

When the Registrar is satisfied that the above provisions Ipfc 
been complied with he shall record an entry of the statement in 
a register, called the Register of Firms and shall file the state¬ 
ment, and this will amount to registration of the firm, 
the name of the fiftn, „js changed, or the place of business is 
changed or any one. branch is' dosed ar„ opened.or any'new 
partner is introduced or any. old partner retires, all such change* 
must be notified to. the Registrar in a prescribed form and the 
Registrar will then'note the. changes in the Register of Firms 


* Section 58. 
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Unless a partnership is dissolved in thL meantime a partner 
ship will continue tor whatever period of tune is specified m lIk 
agi cement, or when ihc partnership is tor urrying out a pu*i 
culai vcntuic, until the. completion ol ihil venfuu Where jn 
time is speuhed it dl the pu Inti ship is said to be a parthip 
at tviU In the 11 qpui 1 puLnirslnp at will, my partner tin 
dissolve the partneishi) h\ Rising notice to ill the other paitneis 
This iiutiu nns he enhci n d m in wilting 

Reconstitution of a firm : 

pai tiu j ship in m is sud to l ( i con IPuttd when jii\ i 
the 1 alloy in„ chm^u oiruis 

(1) Intioduction oi i mw mtmhu V new put net tin «il\ 
he inlinduie \ ll the eonti let of pinnuship piovuks 1m it 
Othuwiw ill tlu plum s mist i, ei In the innoduttion ut ilc. 
new memhu thus, it i »til , n iliei sills his shut m 1 
part ut i ship ihe piiiJusu it his shut di s nut huomt i | mmi 
unless ill iTie niho pirtnus u&ec 

A inw paitner dms nnl in the ibsLnee oi spcuil agreement, 
become hahli ioi the debts oi i funi custim, he Tore he hmme i 
puUur Hl is li(hit uh (oi thus* debts which his* bun 
ineiirud il t Iil h cum i pulnti 1 

(2) Reiuiiiienl oi i putiui \ pir*nci tins nine (/) it 

ihe eonti tel oi ptilnusliip llnws him in hi I n\ it ill tin ni'i i 

poc|0m consent or (///) whiu it is p itnership il will il h pu 

ut his re mum»it in wrUnu lo hr c piitrus 

w v ]ft*n» putu r dots ml n the thence ol i iumi.il 
aewiL ts he li nl ioi tin debts or i (irm in* lined wink he w is 
i n >i mu 

i/) V j cl mu., pulner m * still he liuih is in ippmni 

numbu of <1 u firm in il ixet if ill debts mum cl, to old uis*< 

mu ol ihr firm, iuii liter his irtiunuut, unlis* uch ikl emit 
meis hive hul ictuil notice ol his iclnmitnl 

(r) \s aurds nrw customns lining business fin the fusl 
time with Hi** film iff r thr retncmPiit oi the ictiuug member, 


1 Section 31 
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he. re4iiu to ittmibu is 
tublii notiu ol ius utncfq^ni 


(^) All the ihovi f hki lules rod) ix nc 11 k i 
i^recmcm burnt n j utue i behuen ui iu 
Irtrftar 


Ids* 


me 1 lit 


(j) Lsjfuls on of «i |p u*au V inn nu inn! * 
spiikd uijJl the ianti ut pflti t ship ^iu i s i io pm li s 
\]kJ n u iMncni Lu wui whci suth *u ls^un, 
tuch pm si mu.ii dl cnciuslcI in \ I i h 
1 The inbility (I in (Apdlc.il jii ml) i i jn im il 

1 j ran in* pulrei 


m \ t) Insolvency ol i jiulnt 1 ti s tc i 

julncr is soon is Ik is ldfuci^uf u m nun J ill tu i s 

jot tissohed unless ill the piniiL si II p hut mi u< 

|illud^cd insolvent \s soon i j nine s Ipulki in 

( isrlvinl 111 cst ill no I vi I hi lu m\ i lu tiri ii 1 
u firm j It not Initiate r im t i uJi mu Kent pmu 

llnie is no mid loi n h i 1 hr iiukint pinna u the turn ) 
l p ihh notice of Ik msnlstn \ ol the pii u 

n) Out it i | u mr \ in slu s 1 % Ked hi die 

ilh i | ut kt mi 1 she id n ni] 11 \idt c 
hi v isc \M } the i tuti hi i ni d \ 1 In fs( i 

he ik ci mni s u l li Ilf 0 d h Inc irra 
u 1 i Ic ih ,4 ul w i I i d lu t 

'u t r 1 l 1 11 «j 1 | i i 1 11 I I 1 

I r»n l« nc h In i il if-S 

D ssolution of a firm : 

Diss 1 i ic > i h m ii i i i I i il 1 ifaMU 
WIni f i I s olu I it l ik i i lutflMR 

V ti n 1 oht 1 i i ft llo i ^ is 

(t) 'Mi i the j cun 1 li u ii lh pitrc i /un i& 

h t piled c\ »pl tl t t 1 j till t i \ s Mi * 
imhinp in) htsh k ui i l ntm c pint at* hip 

at mil 

(if) On the Mich's on ol i p m i ti i i fu \tt n 


1 Section 4 
-Sulims 7 4 4 
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In* tty* t./ .slnpTl wS, by- 

- MB partner asging for dissolution. 

(»') nf the insolvency of all, or all but one partners. 

(v) By the do^th of tiny one partner. 

(w) By ihc .partnership becoming illegal, c.g., on the out 
brctyfbf wftr. 

(wi) The court may dissolve partnership in the follo^H 
cases 1 . 


( 0 ) If any partner becomes a lunatic or permanently 
of unsound mind, not only the other partners blit 
also the representatives nf the lun atic-mag bring 
a suit for dissolution. 

(b) If .1 partner becomes permane*||frincapable of 
canving out his part uf the partnership contract 
r.g. phvsic.il incapacity ot exile, *he court, at the 
instance of any other partner, may dissolve* thef* 
part nei ship. 

(c) If a partner wilfully and insistently commits 
breach of the partnership contract, the court may 1 
at the instance of any one partner, dissolve thfc 
partnership. 

(rf) If a partner heroines guilts of such misconduct as 
would prejudicially affcrl the business of thr firm, 
the court may allow a dissolution. The misconduct 
need not he in course of the hnriness of the firm. 
It may he connected with matters out side the course 
(if the firm's business. Thus, in Carmichael r*. 
Evans J ,, dissolution was granted by the court on 
one of the partners being convicted oi fraud for 
travelling in a railway carriage without a ticket. 

yUf the instance of the other partners, if any partner 
transfers his interest in the firm to a third party, 
or allows his interest ifi thr partnership to be 
charged for his own separ.de dehts. 


4 faction 44, 
fefMfMV 1 rh 4 m 
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(/) If the business cannot be earned on except at a loss, 
the coufrt may grant a dissolution 
(g) If in the opinion of the court it is just and equitable 
*-■*- to dissolve Iht panfrnership, the court may grant a 
dissolution 


■ ffect of Dissolution : 

The rights and obligations of partners on dissolution arc as 
follows — 

1. Notwithstanding the dissolution of a firm, the partners 
continue to be liable as such to third parlies for any act done by 
any of theft which would have been an act of the firm if done 
before the Auoltttim, until public notiu. is gnen of the 
dissolution 

Piovidcd that the c<tatt of a partner who dies, or who i 1 
adjudicated an insolvent, 01 of a parlnei who, nut having been 
known to the pci sun dealing with the firm to be i paitner, retires 
from the firm, is not luble for acts done oftet the date on whith 
he ceases lu be partnei 

Public notice may be given by any partner 1 

In Pollock & Mulla'i Indian Partnership AiL illustrations are 
given by summarising English cases on this point and it will be 
worth while reproducing those illustrations heie 

(а) A and B, partntrs in trade, agrtL to dissolve the partner* 
ship and execute a dud fin that purjiosc, dulaung thi* partnership 
dissolved as from 1st January ; hut they do not discontinue the 
business of the farm 01 give notice ul the dissolution On 1st 
February. A indorses a bill, in the pjitnership name, to ft, who 
is not aware of the dissolution. The him is liable on the bill 8 . 

(б) A bill is diuwn on a firm m its usual name of the M* 

Company, and accepted by an authorised agent. A was formerly 
a partner in the firm, but pet to the knowledge of B, the holdei 
of the bill, and ceased to btf*;bdfar e the date of the lull B cann it 
me A upon the bill. 41 i 

(r) A is a partner with persons hi i hml A dies and 

s Sec t io n 45 

•Exparte Robunon (1833) LD ft Gh at p. 388. 

•Gutter « Whalby (1830) I. B. ft Ad. 11. 

1 _ 
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the survivors continue the business under the same* firm, After¬ 
wards the firm becomes insolvent. As esl.ite is liable to custoniers 
of the bank ior balances due. tu them at A's death, so lai js tkuy 
still remain due, and ioi othu partnership liabilities incurred 
befuie A*s death; but not ten any debts contracted 01 liabilities 
incuired by ihc fiim aftti A's deith 1 

2. On the dissolution ot a film tvciy paitnir or'his upiescn- 
tativc is entitled, as against all uthci paitiuis or thcn^0|)jcsctit itivcs 
to have the property ul the film applied in pay mi lit ot the debts 
and liabilities of the firm, and lo haw the suiplus dislnbutid » 
among the partnus m then rcpicscntativcs jccoidini; in then 
rights/ 

This involvrs amnnest ntheis the right lo account and to have 
a receiver appointed of Mil issrts of the fum for the purpose of 
preserving the issels of tin film until an minting is uirApktcd and 
the assets distnhuUd 

k After th« dis'dution ol i firm the uithniitv ot cuh nirtnef 
to bind the firm, and 'lit oiiur mull"ll ujlits and obligations i>f 
the partners, continue lUilvuthstanclinL tin dissolution. s<i tu is 
may be ncussasy tu wind up the iflans ot ihc fum inil to «.< mphtc 
transactions beguffhul unfinished «l the lime if th* dissolution, 
but not otherwise : 

Provided that the turn is in no c «sc hound l»\ ihc ait* ol l 
partner who has been idiudu 'ted insolvent, lint 1 3 hi movisn dotty 
not lelievcthc Kihiln\ of m\ ptiiu<i who has aliir the adjudication 
represented lumsclt oi knowinglv peimittcd lumCll to he 
represent'd as j pailner ot the insolvent 1 

4. If a paitncr dus and the fiim is dissolved any profit, 
secret oi othirwise suuird by the surviving piilnci or the 
leprescnl uivc of the dcteisu! pirtnir in cuuisi of winding up 
must b. tin own into ihi lumimn IiipI nd hire 4 

4 Whne i |ioMnci his pud i piumum on uitung into 
pnhitidiip (oi a fixed t>'im mil the pnfn^rsliip h dissolved belun 
the term, he is entitlerl to iilovii Ins pumuim unless the lissnlu* 
tion i due to deith nt one ol the paitnus ui to his own mis- 

1 I>vivnrs #*«. NohL (1S16) 1 Mcr 420. 

Bners* case f 1816) t Mci fj?2 
J Section 46 

3 Section 47. 
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conduct or js m putsiinuc ut an agreement uint lining no pjnvi- 
qnn tor the uluni ut piemium paid 1 

Application of the meti of a firm on diuoluton s 

III silllin* m units ul .1 (ifin ilki dissolution, the following 
rules shall, siinjul to muemrm i> tlu nutnus, be obsi.rucF 
(tf) Las ineluduh; dun in ic« ul i until, shill he paid first 
ijiit of [i fits, nytl out ul capilil md, lisdy, il mu'sirs h\ tlu 
l uuiii' ul Imdurjh ui ihi piupuun' » i wluli (hi ) wire entitle! 
to shut i mills ' 

(/) 11u is is il m In ii, ii iiuh u \\\ sum* Ufiitiihuted 
bv Iht p'lliiLis lu n k( iip (Lfuiuiu it i ipil il, shall hi applied 
ill ihi tollcwmj itiinmi uni otdi» 

it) in pr m* ihi 1 is 11 ilu him <n ihiiil paiiii', 

(//) in p yik to i mi pm Her »ttc bly ulni is due Lo him 

tioin i i in lot ii un^s h ■ list up'uishul tioni 

i p" I 

(///) hi pnin„ lo Ii pmnti i tubls what is due to him 
on .iiLOUiil 1 l i| it u ml 

/ (w) iht iLsnliic, il un, It 11 ht divulul lining the partners 
n tie pii<poiturns in vliieh iluv sm-il entitled to 
shaic prolils 

AV title llien air lomt debts due iioni ilu hi in, and also 

sep oule /lclits dm fioin ms pimui, lIk pmpertv of the film 

^dlyc ipplhj in tlu first Distanu in imnnut n the dibts ol 
ihe pim m i hi i it in) surulus, llien till shin ot each 
"itnu s 1 ill hi ppud in mv mil oi hu sepaiali debts or 

Hid t< Inn Ilu sc in tc piti|nn\ f J my putiur shall he 

{plwd *11 ‘t m ill irnnui! nt Im p i k Vht, uul the suiph* 
nM m ih > \Mii ot tin Ulit 1 tin him* 


1 Scetion 51 
l-Section 48 
' Section 49 



CHAPTER IV 

COMPANY LAW 

Indian Companies Ad. 

In point ol lime partnciships preceded Companies. The 
earliest forms of assixiitions of persons fur the purpose of doing 
business for profit were partnership firms. Rut with the Industrial 
Revolution when business became more complicated and far flung 
and liabilities attaching to business concerns went up by leaps 
and hounds, it was found that it was nnl possible to build huge 
business concerns with a few persons having unlimited liability. 
To build up a Company like llic Talas would require so many 
millions of rupees as capital and involve so huge a Lability that 
a partnership of a fess persons could not possibly undertake so 
vast a ventuic and so lug a liability. Thai is whs Companies, 
with many people subscribing iapit.il and sharing risks and 
liabilities in a limited \sav, liecame a necessity in the modern busi¬ 
ness world. When many people assoc i it e themselves in a Com 
pnnv two things stand out. 

(1) The Company becomes a separate legal entity. Unlike 
a Partnership it heroines a person in the eye of law, srparate in 
existence from the people who are its share-holders. 

(2) Unlike a Partnership the people constituting a Company 
do not become responsible for all the liabilities of the Company 
unless they agree to be so responsible. They are liable, usually, 
only up to the amount of their shares 01 any other amount which 
they fix up by mutual agreement. 

A Company can, therefore, he defined as a separate legal person 
brought into existence by registration nr incorporation under the 
Indian Companies Act of PHI .is amended by Act XXII of 1936 
and Act II of 19ft, in pursuance of several people agreeing to form 
themselves into a Company. A Company is also known as a 
corporation. 

Kindi of Companies: 

There are two types of Companies—Private and Public. The 
main points of difference between the two daises of Companies 
may be described as follows 
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(1) A Private Company cannot have more than 50 meinbeis 
But a Public Company can have any number of members. 

(2) A Private Company must have in its articles le&trictiuns 
on the lights of tiansfer oi share*. But a Public Company need 
not have such irstiutions 

(?) A Private t oinpany unnul invite the public to subscube 
ioi any shares or debentures in the Company. But a Public 
Comp.my suiters from no sulIi icstnclions 

(4) A Private Company can he formed by two pea sons 
whereas a Public Coiniitiny cannut lie tormccl txcept by it least 
seven pci sons. 

(5) A Piivatt Company is not bound to issue a pinspcdus 
or a statement in htu of prospectus, wheitas in the case oJ a 
Public Company a prospectus or j st dement in lieu til a prospectus 
musi bt issued' 

((>) \ Pnvalc Company is not icquircd by the Indian 
ComHJnits \d to hie Us balance sheet with the Kegistiar. It is 
also not riquncd to hold the stitulory meeting and to deliver the 
stalutuiy report to the Registrar But a PubliL Company must do 
•11 lliesc things 

(7) A Pm ate Company ian Lomnuru its husintss as soon as 
it is icgistcrcd or incorpoiatcd But a Public Company cannot 
ommenee its business without obtaining a ccitificatc of commence- 
meni Irom the Rcgistiar. 11 il Registrar will giant a certificate 
at commencement unl> when the following formahucs j*e com¬ 
plied with. 

(<i) When shares amounting to the minimum subscription 
hd\c been allotted 

(/’) When every director has paid lui the shares he ha a 
taktn. 

(0 When a statutory declaration has been filed with the 
Registrai that the above condition* have been complied 
with. 

Apart from all the provisions mentioned above or any other 
express piovi&ion contained in the Companies Act, a Private 
Cnmifjn) must conform to all the provisions enacted m the Com- 


3 For prospectus or a statement in lieu of prospectus see port. 
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panics Art. Thus, Lord Mcnatrhten sue! hi Trevor vs. Wilhworth: 1 
“the rompanv wus a Lmnilv company Hut if th t tamih company, 
whatever the expression means, dot-* not limit its Hading to the 
familw cirile and il it t ikis the bcnifit of thi-> Act it is hound 
*n thL Act is mi'ch is m\ otk* mni| am It l in ln\i nn spy'll 
piivihgc 01 lmmuniU 

Partnerships and f onij u. u biHilnp t in m % u vi 

nation m ninth snu <1 pu pi u issn nud • > tin pi i, n >1 

ratrvini) «11 hiiMiiL^s im 1 mti Mu l in i i i ip i indmiipt 1 
JifFiunas Ik tucm tli % t » s * 1 h i « * „ nm'i mis whih 
mi< he emimmlcd ^ 1 n ,1 (iv ^ 

(j) A p iliu hi i n h»> u i sipu ill li „ 1 tv l ii i 

.i| l linn in i 1 ii Mu** \ In in imp me i tin 

initm* wl (ii >11 in it T>iuc1mi, pul ms cm 
imiM il un 1 h tvi n thimiih'.s u«l cm i i ill .t 

with tin in ip such li* u i il i n iI'liM'ioi k 
15 md ( l l , nun ut tin turn \I iln. & V n Mail n 

to C t is unt i dis» mt puson m tin i\ il l'w \, V 

anti C i in m i 1 1 n* oulim * ili|ul 1 t die Pirlnn 
ship Ail, md nil i «ns m ‘n s mi m klwtui tlum 
*t1vcs Hut \ ut M or C c phi it l 11 ciinti i i 

ktwein liPn-M. 1 ! i i tk mil li n 1 nvi M (i i Mump 
K id oh tin n 4 l\u is M»i Mi* t i ii i h v it* 
pci son 

Hut a umipmv s i lit n i k n» * s^mi lti Ugil 
ptison Ii li». ii nidi f in' 1 ! iP i\i4ciM it* ut fiom tk 
share hullin'* nho mustm* u 1 t r psli| Mills my *h ri 
Iv lilir can null i Limttau li w ui hmisih ui th* inc 
hind and the iiimj im on utlui, p tin lompnis his 
i sepuatc txisUnu «n icliM *n In him Th s |»mnt w is 
fiialh HlchIi 1 in Silmnon • S lomnn Tin fails of 
the cast suit is follows Silnmoii hul a limit business 
Lalci un h hurmd a com pan \ n mi 1 Salomon to Cn. 
with onlv svun inet.ihcis, mniris himselt, his wife, 
his daughtei and his four sons md with 1 eipital of 


M2 AC 419 at 
* (1897) A C. 21 
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£40,000 To this newly funned eompin), h sold his 
old business loi i.s()000 1 he (cmpuiv mst id of 

p lying Sllumon in enh, t, iu him 20,0 I fully t i d i 1 
shuts ind £10000 in debentures ti Silnnun hn< 
the lompiny £100 HI Aput fiom S loin n jdOfl 
shires his tuft, dui^lilu ind sons tool ills t it shin. 
i ich Subseq icutly the eompiny w is wi uni u\ I lie 
is sets of tin (ompm\ nin v ilued it * 1 hi 4 ol 

whuh to pis tlOOnti dm li S ilomoii uul sfLU id l 

dibcutuic and f Tlhir L7 000 dui to msi mer] 
indite is Ihc uiisi uul ut litors il mnid (hit 
Silomon ix ( o vi it ill\ Sdomon lumstll n Iu held 
most of ilit dims Lhe time Silomnn enuld iuk (me 
to Silimoii binisd \s su h the unsciuiul erccutois 
should ^l 4 tl ur L7(V) hist hiM the couil held tint 
Silomu i \\ s (put fuim Silomon ind tluri 
toiL Sil< nun Mill u jvu iiom tin. umpinys issets 
Onu i umip ns i uiLCipuiUd il inu t hr tiLiLed 
like in\ o hi inikp ndml pus n ind thi motises jf 
din i sin (i niolid i iu units ml 1 
(A) \ pu nn Linnnl ti in iu his dine without tlu u u>tnt 
cf hi iip itmi' In* n i tnni| ins there is no u tin. 
tion s recoils tin li ns i u sh ns 

Cc > i ich putnei t in implied K u1 ol the partnership lor 

the purposes oi th li r m business ind lu e n bind bt 
ftiim ind his other ninners In hi Uls ill lied m the 
no ni 1 h isintss ol ih him I5ui t di'icluldii f a 
rnnipmv is net in i^ent of the eompiny \ eompiny 
lets thuniLh Is direclois 

1(0 Tlu lubilits ol e ill pirtnei ten th deb 4 s of the hrm is 
unlimited * i eicdiloi if tin him cm sue m\ one 
putnei oi ill the piitnvM jointly lot the u ill it on of 
his cl urn Uul the liability ut the shiveholdeis in a 
compam is genual]} limited unless the shirehulders 
choose to form in unlimited liability company 
(c) Partners miy make any agreement between themselves 
regirdin^ the Londuet, mimgcment nr eonstilution of 
the partntish’p Hut the ( ompames Ai.t does not allow 
certain arrangements to be made between the share- 


1 Topham's Company Law 9th ed, p 6 
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hnldeis of ii company, r % a company cannot buy the 
shares of the members 

(/) r n j paitnc rship, in the ibsencc ot any agreement, each 
partner is entitled to take part in the management’ Bui 
in a company, the management is gintmllv urncil on 
by the duetto-s only and i shareholder has not any light 
1u take part in the managimcnt ul the tompany simply 
because of his membership 

(?) 1 he object of a company i in onl> be alleitil bv a sjku ii 
procedure subject in continuation bv the tout l But 
the object of a partnership i in be eh ■ni*xc] by igrrcincut 
between all ibe paitncrs 

Formation of Companies : 

Step' in the foinjutian uf a ( ompan\ 

In studying Compan) J-iw wc should be ck ir aliuui the 
different stagis which an muss in feu live lormitiunof i lorupuiy 
In the jin/ stJjfrr a lew peoj k known is piomolcrs pit to»jflhti 
to form a tampans Ibe tunctiou oi a plummet i k lint ot one 
who undtrtikLS to finin a com])my with itlciuin to 1 c,iun 
objict and to set it genua ind who lorlhti the nceessan steps iu 
accomplish that puipnse 1 

In the second s*a^e the pmmoter oi pininohn, nhen *hcy 
decide on tormina a (omn n>, must lix up h\« tlung (a) Objtit 
or purpose im which lh» company is in (unitum (/*) The nunc 
of the company (c) The place where thi business of I hi company 
i& to be citricd on (//) How iar c uii membu undcitakcs lo be 
tespon&ible hn the liabilities ol the lompmv (r) The amnunt of 
capital ncccssiry foi sucusstulh c urying on the business ot the 
compan) The promoters incorporate their decision “on these five 
points m a document called the Memorandum of Association In 
the third sfai(e the promoters have lo duide how the business of 
the company is to he earned on Ariaugcmcnt has to lie made for 
the appointment of dueitors who will conduct the business of the 
company, the division and allotment of sham, meetings of share¬ 
holders and all other things necessary for the internal administra¬ 
tion of the company. These airangements are embodied in a 
document called the Articles of A donation In the fourth tfage 


iTwyeroti * Grant (1877) 2 CPD 541. 
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the promoters have* to gel the company legist Lied by the Registrar 
ot joint-stock companies after submitting informal inn regarding llv 
Memorandum, the Articles, the names of dirertors and so on In 
the fifth ifi/ge a private comp iny can commence Imsmcss .is soon 
is it is i eivteiul Rut a public inmpanv have then in issue a 
pmspcLlus inviting the public to subscribe tor shoes They ran 
uimmeiK busmen only atlrr a few »uoic iormoblics have N i en 
comj lied with- We shall now discuss each ot these stage in 
iklail 

Promoters : 

In llu ease ot a publn cuinpunv at least slvld persons and in 
the ease ot a private company at least two pti'ons aic necessity 
to Jonn a companv. Wi have seen bclorc that the tew people who 
Jutm a umipanv lot i given object in ihc vei\ fiisl stage and set 
it going arc known ^ piomofeis. 

Memorandum of Association : 

This document n ihi pumirv constitution* the tiamcwoik 
•vilhin and inside which the company has to iunction. It defines 
the object and limits the jkiwci ot the cum pan v The shareholders, 
*-vin if thev .lie unanimous, rjnnnt authnusc an ait which Goes 
lievond ihe object or ihjvvlis gi mtccl by the Mcinoianduni 1 Accoid 
pi; to the Indian Companies \ct, the mcinoi >mlum must amtam 
I he following*. 

(«/) The mime The Oimpanv mav choose anv turn'*, pin- 
iidcd the following iuIis aie complied vuth. 

(/) The name must be legibly shown on tvery pkiix of busi¬ 
ness and every document issued by the company. 

(fi) The name must not contain, without sanction in writing 
fiotn the CvOvtrnnKjcncral in council, woids such as 
Royal, Imjicria], Federal, State, etc 
(nr) The name must uol he identical with, or too closely 
resemble, the name of any other Company or Firm, nor 
may such a njmc be chosen .is is calculated to mislead 
the public into confusing it with that of an existing 
business. In the first case the Registrar may refuse to 
register the company, and in the second, the person or 


1 Ashbury Railway carriage Co. v . Riche (1B75), LX 7 H.L.P. 672. 
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companv who is prejudiced mav sue fui an injunction 
retraining the Company fiom using tuch a name. In 
boucle Panhavd it Lcvassoi vt Pan hard I.*rvassoi Moloi 
Co Ltd 1 , a well-known French ikimpinv whuh was 
no* icin skied m Lneland hut whose cats wete li* cd 
in Lngland wanted to have tlsch revisit ml in Lnglainl 
An hnghsh Compmv registered itself with onh seven 
mimlicis and with a name whuh was likHv to mislcid 
the public into confusing it with that uf the Fimih 
Gmnpim, l>n the puipnsc (it preventing the Fundi 
Company to ucistci itscli in inglind The Ficiuh 
Companv sued the I m»hd' Cnnipim and the (\.um 
restrained the [jiylish Compiny hom using the num 
(it/) 'Flu is mil lunilul ’ nw*t Ik used as the list word of I hi 
nimt II an\ oiliui of the Qimpanv makes a coiilia. 
on hihtlf v»l thi loiiipam without 111' word 1 bmik I, 
he will h held liable on tin urn* rad pnsinjlh im I n 
C nmpam will nnl hr hound by with iontiaJ dim u 
Alkms N Co L»d V'udli" V l\ iml (\ the dm 
ter nl the South Shields hah Watci Piitlis Co Limit* J, 
accepted hills thus We pled \ I! md (, diied'M* 

of S Shields Sill Water llilhs ("o’* The (omt he'd 
th'i V, B in 1 ( , wlu pitsnnalK Inlih on the li>ll * 
thev smiled without using the word ‘ f M 

If jiXvE?12an} : whuh has hun alieuly regnkud irndei i 'lin i 
wauls to thuigc its namt, it can du so hv pissing 1 spiud Mjbdli 
tion tu lhat trfui an 1 hv nht lining Mil smotion n 1 tin local 
government fo? tie chinpr Thr (Vmnanv met mid i cops of 
the spcci.d icsnlmum wilh iTu sanction nf the Inul gnvcrnmdil 
to the RigistiJi st i that 1 he Re gist m" can issue a 'rrtifkalc nuking 
the change. 

(fl) Rcgn'tifu offnt The munmandiijii mn>t mention the 
registered office and the piovinee in which the office is silun 1 
so that all communications In the company may be pinpcb 
addie&sed. 

(i) Objeity . This clause contains a list oi the business and 
acts which the compan> has power tu transact. Aliy business nuv 


1 (W01) 2 Ch 513. 

* (1889), 58 LJ.QB. 377 
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he included which is i.i»t illcfv&l nr i^iinst pihhc policy, 
usti unt nf ti uk ind the cflid ihc tnumci it inn uf IHl oli|«.cl 
in this cluisi i tint th mnip n\ urniil do instiling nil side 
the pouus i ui in ih< Mumi indum lmtluu^ sr dine becomes 
tlU i it c mil th Ml mm indum c innot he elun s ul wilhi ut leivc 
nf the court ll m i t i di >i In the duulois which is ultw 
itK it i uml Hit com) in einm mike it \ did t\cn il 
vu\ munhf issuit t i h \sV liiv Rulw tv ( inn c ( n 
* Kuhe the mc.m i in lun 1 ihc iom| n\ „iu Mu ptmu to 

U ind s *1 uUi i\ * i 1 ht u n 1 mv hcuJil i i uhv u 

ii c sir whuh \ iwii v s ut mu in ih i lunr i in him ll 
a ' held ih » ihc p uhn w is h d It rvnv si uchn) kv hid 

i Lii n the iniin nl I t\u\ In ih I 1 i lud slid litu is i 
onlrlet wlich we tulhm tin ’md is i mile it w uld be 
.ml 1 

Hit now ns l nt mu 1 n the nunimmilun shout I nut he 
nil i nidi il stn |l\ \ nip n rrij Ji d | iwus in do the 

nil w i«, uis win 1 i i me 7 ii t lie m d m the objects 

1 1 use 

(j) Pown di i\ u* win h r *\ in r ihil oi liens 
sin tc the D| i u 1 I' Ii line li Instri If 

Lfiulnn (lnth n ml II u k Iw n (i ilwishdl 

tint Jt w \ wi i n tin inipl 1 | men ij » Rulwis 

C i to hi nut nehes r n win h Mic i idv» is v is Licetcd, 

is h in*, (tils n ndf i* il ti the iw s ui the Rulwiv 
In 1 his tloes n luwesc nt n pnwci to du othci 
business which etn K ontiiitnih combined with the 
comp ins s L ii mtss Thus il v o held in Alto nev 

Cicnci tl / 1 ndon (mints l utieil (PHIZ) \C Ufi t 

th it thi (mints ( mini i iiH in tun omnibuses 1> 

fud tit tnmst i\s shut it Mem i indum contunLcl 

power to run tnniss ns onh 

(rt \n ids peimitted h\ tin Cnmpiiiies \tt i ^ to iltu 

its name u iti lilitks to ruluu ih i ipiLil <tc 

(//i) Powers to ippoint se-suits nd ujents to eurv out its 
business 

1 ie heyond the powers of -Toplnms Comntnv Law *Hh td n 
1 (1875), LR 7 HLP 672 
1 Per Lord Cairns I C 
■* 0«95) 1 QB at p 711 
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(ip) Puwti to borrow in the use of trading companies. 

(rf) A clause stating that the liability ol members is limited 
whether by shares or by guarantee 11 the liabilits is limited bv 
shaics, no tntmbei can be called upon to pay more than the nominal 
amount of his shaie or so much theieuf as lemains unpaid. Where 
it is tully paid up the member & liability is ml. 11 the. liability is 
limited by guavanlcc, each shaicholdcr undeilaWs to meet the 
debts of the uimpan) upto a sptufied sum, c.g Ks. 50/- ur 
Rs. 100/- and so on, irrespective ol the anioum oi shares he takes. 

(e) Capital danse This cliuse states the amounl of upital 
which the company is aiPhotned bv its memorandum to raise, the 
number of shaies into which it is divided inrl the value ol caih 
shaic The company cannot altei this shuc capital unless it is 
authorised by lls Articles and allowed by the eoiirt to do so That 
is whs it is known as Aulhnnsul cipital' It is also known as 
Registered or Numinil capital (/WJ-Ltt us intiapatc here a 
few things which comes alter the coinpmy is rcj;isteicd oi mcor- 
pouted 11 k uJirilt ni thL uuthanstJ capital is not usualK nlTtred 
to the public im subscription The pm non m this capital which 
is arti tiUy offend to th public is known is I wind capital The 
poitirui of the issued capil il which has bun jLluall\ taken up bv 
the public and allotted is ealkd the S nknufitti capital And thr 
portion ot the siibxiibc l capital whuh is actually paid up bv those 
who have taken them is known is the Pat / up capital The poi 
turn of the sitbnubut capital whuh if mams imp ml is known as 
the uncalled capital which the ^h iichiildns can he idled upon 
to pav whenever occasion uists) 

Where capital lias been divided into dillciuit classes ni shares, 
the lights ol thL diifeicnl classes need not be set out in the 
memoiandum Thrv cm he set out in the Articles Hut wheic 
such rights arc set out in the mcnimandum and no provision is 
inseited toi altering these rights, no alteration cm subsequently 
be made withoui the consent ot the com l 

NJJ —The ilasses oi shares which the memorandum miy 
contain arc the following - 

(/) Preference shaics —The holders of these shares enjoy 
piefercncc over all uthci shares m respect of participa¬ 
tion in the dividend or the assets of the Company in 
case of winding up or both. They also have a prior 
claim to dividend at a fixed rate determined by the 
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memorandum 01 articles befoic an> diuduid is allowed 
on any othei class )f shares 

(if) Ordinary shate* The holders of this class are rutitled 
to dividend out ot net profits after the payment of 
dividend on the preference share* 

(in) Deferred skate i—The holders of such shaies art entitled 
only after other classes of shares have earned tot lain 
rates of dividend as pci terms defined in the memo¬ 
randum 01 the articles. 4 

(/) Association and subscription clauses : These clauses 
:ontain a statement ol the desne of persons who signed the memo¬ 
randum, i.e. the promotets, to be formed mto a company and it 
contains an agreement to take at least one share each There 
must be at least stvui subscnbcis in the case ol a public company 
and two m the use ol a pmjtc company 1 . The agreement 
to take shares contained in this clause is absolute and binding rven 
1 hough the company ne\ei commences its business, and it cannot 
be set aside on the gimind of misrepresentation 

Alterations of the Memorandum- : 

(1) The name We have seen befoie how the name of a 
company may be changed 

(2) Registered office . We have also sevn before how the 
registered office ol a company mav be changed 

(3) The objects The objects of a company can l*e changed 
only if the following conditions aie complied with : 

(tf) The alteration must be passed by a special icsolutinn of 
the company. 

(A) Notice must be given to every debenture-holder or other 
persons affected by tKc chingc. 

(c) Every creditor who objects must be paid off or his debt 
must be secured to the satisfaction of the court 
frf) The alteration must lx sanctioned bv the court upon a 
petition duly presented. The court will sanction the 
alteration only if the alteration is ncccssarv to enable the 
company- 

• For a detailed study of different classes of shares see post . 

1 Sftt if m 5. 

3 Sections 11 and 12. 
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(r) to c<ury on us business mure economically or moic 
efficiently; »i 

(r/) to attJin its mam purpose by new m improved 
mums; nr 

(u/) to cnl.iiyc oi champ the loud jila of its nptral'uns 
Thus, in Re. Indian Mcchimuil CjoKI LxtiaLiui^ 
OiJ a comp my whuli had powu lo wink uitun 
patents <n India onlv wuc allowed bv couit m 
wmk ishw^UL ami the munoi indum was iliiiuul 
lu n ; 11 

(tv) lo ranv on some ullur bimness wliuh may be umvc- 
imnllv combined with its own; *hin, in Rt Patent 
Tvre Cu. a iompin\ ni.mufaeiuiin^» tyic* vs >s 
■Mi we 1 \t ihmm iii ininuuandum so is ti 
enhh M io wins on li'isl ami Inn me bn m«u 
'111 inw busims. pi ul oil Im omdi. on tile olliu 
baiid sinnl nlv oi tin lUiV busines* i not nu.es nb 
li ground Im sanction, panned nlv ii the new husi 
ne s lonll.t s wtill ilu old Thus, in Re 
lominj (lull die lob wo rc\»uteied is . Ct 
ssith tlit hjcit nC oi ii indni» and issniina tb r n r 
nf b'rsek* ml Intvilfs u.i the pulilu roads 'Ilu 
Oi pinpfi d fi din i 1 piiwcis In ikIi dm >11 

tnonsis mu 1>idiiitr rnoloi ists If w s Ik Id , mu 

i 1 the ril' ts o' ill ( i vi is ti jii it t s In 
i^mtsl rn'M^ts tl ill i a mu i pn . li L dims 1 
ui 


l / 0 lo ^(11 a nulut ikim» , » r 

r ti) <o mi da im iff wit^ipv ilhir mrnan> m Indv ol 

pc^ jlS 

Hut no alle* »h m i m Ik m i le \ Inch uku o h, the Inlulits o r 
anv member In mnliiliuic to sj u k e »pi* il oi iithfiWMC ti no 
munev to the e unpanv 

(4) Rig/itr of ihflot>ni (fawn of >haic< : If iliss lights i e 
set nut in the ncinoiandiim, no allti itmn can be midt in smh 

tflWl) 1 

J (IW) 1 
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class rights e\ctp1 «m petition to the couil or unless «m » iltei lUon 
is provided iui in the manor indum 

Articles of Auociitioii: 

These in in’unil ic^ulitons ninth iktcinline thi ndits ii 
members is mb ml k uliti tlu innshi ol shuts tlu umdu i 
nf muting du inpninlmLiii ol d ir«.icu md mu mill »r iniltii 
Difltun t itis.cn 4i idt tin Mnnomnum 1 lu uliJt 

n i conip nn t K ulu *he 1 lUvuvl n n gamut n 1 uuilm*, o 
comp my The rujit i muiibus is ins 4 the. a nnm\ 
the rtldtions lutween lntfnhcis <r p]iunlinuit I chiutois or ihc 
method (t \ertiui ind siuh olh ipt us o tni m 1 hnmistn 
4 un k ill sealed Is t hr utnks 15 ul * he Mini mhini defines 
thw tiimcwuk wiliun wh tli ih irlu'e ic U IiiilIioii 1* 
chin nme the relit r n between the <. impim i id hi ulc nnId 
be delimit he n i a ol f h uimi m is u \\] n ln> it up 

di md \vh L it ip r t do Mil iitu.1 iil, iihjt 1 to llit mum 

i ndum It *hi\ effrnd m\ T msc i ih in moi indijin they m 
c u* lu 111 it 4 ent 1 Pit rlijcsu *i d'eicd h puitl it>olu 
on I ul ill m ’ormdinn tin b l 4 ?trl onl\ i»ij Ur Londitiom 
h vt mtnti no l» \ 

Registration of Article* : 

l iib nil v u mi n iiruud hi 

i uitc t u ihr r ill 'e I i 1 I m mr 
n t) -tuslu Un it 1 b \\f y dr n 1 I usl i ol V lie Us 

t< nt tiled in 1 lli \ o» i'u T iM v \ lilt * ll i chin ( mi 

l m \ sill il i I o i f h t) thm sen i ignition 
coni mud in 1 liU \ n i| i hU t i*l tm i In 

nteihr I of dti duu (|ucsti is i u il 11 f n . hi din imw 
hum h is n s » ht i n ^ ’ b\ dull in oi 

Alteration of Article* : 

A comp my Lin ilki uiv tluist m it iikIcn In i s^ncnl 
csdution, presided- 

(</) the aimed u tie Its are not ille r il, u ei iry to in\ 
slitutoey ore Msi in, 

1 A&liliuiv Rninai Cyirh Co it Riht (IS7*5) LR 7 HI 672 
- Vlion 17 
, $&lK.n 20 
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(6) the alteration does not seek to increase the liability of 
the shareholders, 

(c) the alteration does not conflict with the memorandum. 
(</) the alteration is not a fraud on the minority and is 
made bonafide and in the interest of the company as 
a whole. Thus m Brown vs. Butish Abrasive Wheel 
Co. 1 , the majority of the shareholders passed a special 
resolution altering thr articles so as to enable nme- 
tuiths oT the shareholders to buy out any other share¬ 
holder. It was held that the alteration was void as 
it was a fraud on the minority But in some cases 
the majority can e\en alter the articles so as to be 
able to exclude the minority where this is done bona- 
fidt for the benefit of the company. Thus, in Side 
bottom vr Kershaw, Leese & Cor the article* were 
■iltcied in such i wav tlut the dircctois could icquire 
an\ shirdwldtr who was cumpetim* with the com 
| m\ to ti inshi his shares at then lull value It wa* 
held thu the alteration was valid as it was loi the 
benefit ui the company as a whole 


Registration: 

The Memorandum -nd the ArtiJcs (it inv) must be signed 
by at least se\en persons in the cisc of i public uimpinv ind two 
persons in the casr of a private lompanv each of whom must 
subsertbe at least one share of the uimpanv Then they hivt to 
be filed with the Rigisliar of Jnint-Strikk Comp 11111 , along with 
the following pirtieulars 

(a) A list nt persons who ha\c agreed to ait js directors 

(b) The wutten umsent of those whose names have hren 
given as directors as per above, that thry have so agreed 

(r) A statement as to the address of the Registeied Office. 

{d) A cuntiact of directors to take qualifications shares, le. 
the minimum number of shares, which according to the 
jrtides a duector must take, where they have not 
subscribed to the memorandum 

(r) A declaration from an advocate, attorney or pleader that 

1 (1919) 1 Ch 290. 

* (1920) 1 CL 154. 
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the piousiuns oi the Indian Companies \ei hive bun 
complied with 

Tlu Rcgislru lftei lu is silished thil ill the u i|iiuuntnts 
ha\i been complied with jini the piesuibcd Ire* lu\i bun pad, 
tutus the mine ol the. compinv in the register nul issue i errtih 
Late ti\ inccupnrilinn The compinv umes into esisten is 
lei.il person troin the moment the ccrtificitc ot me \ mtum is 
issued 


Prospectus : 

\ private eonipuiv e m rummeneL its business uume dutch 
itlu it is mcuipoi ited But 1 puhlie com pans his to issue i 
prospectus invitin^ the public to subset iIk In shires m irdei m 
i use the minimum sunse iplmn without which it unnot commcn e 
business Hie ludiiu (ompimes Vet defines i pm sped us is jn\ 
pros ri ls notice ciicliIu id\ulisiincnt u utlui invititum oflei 
in*, t« thf public Ini subset iptiou oi pureluse mv sillies or cither 
tin s coup m hut shill nol include in) tilde ldvcitisemenl 
wliuh shows on the fiiw nt it thit j foimil prospectus ha* been 
piepirtd and filed In oidei tr be in oilu to the public it must 
Ik in otTti Lo ms person who ihouses lu come in ind tile the 
shin knd then (me i pm iti nflci to tnends does nol mike the 
documcn i prrspcctis the prospectus i usuall) issued immc 
dntclv ihtr the ineoiprint m oi the mnipnv 1 must be ditul 
ind signed In ill pnsois named is dirertoi oi then inlhonsed 
uj< llts 

\ copy ri the prospectus must be filul with the Resistin' 
luiilie it cut be issued in oidu to |>ievent the public from bum, 
Ti'sltd ii dcf-iuded bv the cipumisiic piLtmc ^enrtilh povtimd 
b> j piusptctus Sufinn 9 i n( the Inch in Compinies Act requires 
thit every prospectus must enntun the following fats (!) The 
contents of the intmorindum with names, descriptions and 
iddiesses of signitone&, mil the number of dims subscribed foi 
by them ( 2 ) The number of founders' shim if iny, ind thi 
niluit id extent of thL interest of tin holdtis in the propeitv 
nul It prohts ol the ampul) 0 ) The nuiiih(> oi ledeemable 
preleicncc shins intended to be issued together with thL elite 
and proposed method of redemption ( 4 ) The number of shares 
(if iny) fixed bv the m tides is the qualification of a director 
and inv provision in the irlides as to the remuneration of the 

10 
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decliratinn of iht scciciaiy m one of iht dutetois in a prescribed 
form to tlit cflfec’ th.it shaits to Jti amount not less than the 
minimum subscription hive btui allotted and that cvtr> director 
has taken and paid the amount rlut on application and allotment 
ol his share On this tli Ruistru hi ants 1 ccttipcutc lot com - 
mcnctmcn* which entitles tin (ompmv Lo Lommenu business 
forthwith 1 2 * 4 

Liability for Statements in Prospectus : 

‘A contrul to id shaits is governed li\ the s.nu lulls is 
other tontraels “ Ihtiefoie, for untii'i stitemcnl* in llic pros¬ 
pectus, liibihtv is on thL lompuiv in the first msl met undti the 
general liw oi contiail 

It l pu*on who subscribes tut shue« nruves 

(i) that tliLii is in uutMK stituneiil in tin pinspidus mil 

(ii) thit hL \s is induced tu 1 ikt the slnrcs in nlnnu Upon 
it then lu is entitled lo sel aside the enntriet on the 
around nl tu tepitst nation II hi i in pinvt tint die 
mis st Hi nu lit w is dclihn Ui l\ mule oi midi rul U 1\, 
hi will hi uilitlid not unl\ to ivmd tin cmill let hut 
dsn to duniats fiom tlu uiinpwu rn the irrnund ot 

// tit tf 1 

In oidti however to nht un uscission nl tlu uinti nt lie must 
hun^ his iction is soon is lie lc irns the untiiitli it the slitcnicnt 
ind m m\ event hitnr the winding up ot the cumpnw It iher 
discovering the truth In dots some ict such is ltteiidun; i C om- 
|nni meeting oi icu| lini*’ dm line! whuh slums in intention oi 
in <hr liiu^ui^e nt Its elution tu keep the shires he imuot 
subsequently rescind 

Aput fiom h ibdils undu the genu d liw ol contract, a 
spend hilulits itt lines to ill person > who were duutms nf the 
Compinv whm the ninsputus w is issued, persons who hid 
‘liithnriscd the usi ol tluit mmis is directors in the piospeilus or 
is hiving afgjffd to hicome duectnis promoters, md ill those who 
had iiithonscd the issue of the prospectus Undei sietinn 100 of 


1 Section m 

2 Topham »> Company Law 10th Ed p 49 

1 See fluff ' Uw of Contract * 

4 Set antt 'Law of Contraot' 
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iht Companies Ait all such pirvou* buoint liihli In pay luuipensi 
tion in any uni who subsmbis rur shaiis tin till faith or a pio* 
ptitus tin dun il;i. sustunid b\ ia on ul my imMui statement m 
jl 

But un ul the iUhl pci suns nn> l^\\i this spend liability 
it hr vu^iiuK u l> 1 ihlishin^ mu or till tulluwm., i\ dilutees 
i 1) mu hi hihivid ihi unliur stiUnnnl to be ’rui hum 
t| i i ul th isau ul tlu ) smHis dawn to tin dlloliiKut ot 
uis lml 1 hit Li hid liisniuhli miJ<» tni tint liliiL ni 

f-) in l u ol i dnutor thii hi witluhiw his consuii to 
t ■ nu i iliiutm inhm tin piosp it i* si is i tied mil thi* m ini 

it \1 ISSLK-tl UltllOUt 111* I 111 wluLl 1 itilVJll Ul 

[ I ih if tilt piospittiis w i> issikJ v\ thout li know Live, ui 
hi nl and lint is su i i In Li^ mi wiu hi im public 

l i i t the 1 nl ill i lit j .nl nor unturned, i r 

1*0 tint iltln i In unsiniid In the issue ul the piuspt tus 

'u ' ihil m 'ii Limn 1 lu it beioie diaiis wu llli Lied indent 
i nil pihlii ik Ini il th l l t md wnh rnsun hn I ui 

llni In niul the stilunuu upon thr mthmiy ol in 
Vi whrm li h I u i oinldi ^rounds foi bdicsnu 1o bi 10 m 
i nl m 

l<) thu tin it Pi mill w is a inn it copy ul n ulluiil 
1 mi mil 

Capital : 

\\i hive sun liilou that tin *ut »1 upitil ol t innpuiy is 

i id in luui dilFirmt sinus, nimilv (1) A onunal or Authon\(tl 
tpiutl (2) i\ itttl capital (->) Suhtaibttl capital ami (4) Paul up 
*p it Sometimes the phi iu dclmiturc i ipital is used to 
1 null ‘he lmount burrowed bv thi minpiny and secured by 
■ibinuiris But tin capital ni i mnipan) should not mein 
Kiinwed upi+il 

Wi hive sun bituie thil thi capital ot t Company is generally 
lividrd into 

(1) Picfcreme shares; 

(2) Ouhnaty shires, 

(>) Del ci red shaies 

H ma\ be piovidid either in the mtmoiandum or in the 
ituLs But it is inure convenient to provide for power to divide 
apitj into diileient d.tsses with special rights in the artijes, 
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K tfo di tides tin be dunked b\ on/v j ipedd um/uimn, «nh 
urn leave of the court But if the dilTcn m classes md ihcir in»hts 
ul fiu.d h\ the mtmni mcUuii, thev cinnnt be iltutj without the 
sanctum ul the Lourl, unless llu incmoi ndum itself provides tint 
this m v h< •■tcrcil in some putiuilu in inner 

Ut us now stub the diflu tut elisscs of shuts 

(11 Preference Shares : 

The holder ol thist sinus is tuinlls entitled to < lw I i k 
of dividend, *\\ five pet uni bchit m\ dividend is \ ud nn 11k 
n'dinus shirts But in such i n t unliss thr 11*1 Its t'pu sis 
pi mule, hi i mnn 1 *,et nr n ihm h\i » 1 t i* hmuvei pro^u h 
the comp ny mi^hl he me 

Cumulative and Non-cumulative : 

Piefuinie di i(» ti \ lx l ihei / tiloUit n / nn t ) nt hit t 
In use of Liimuhi i n tuui'i 1 shins il dn ompun is no* ibL 
lo pis llu li\ d ill id id in os M i (i\\ in * In pi ulus bun.; m 
'Liffitie.nl llu defj urns i mult up out of flu ji ili»s m tin *ubs 
ipient \c us Puftreiitul shuts if ilw \s dcuntd lo b r cumuli 
iiw unites ihtv ut mule nonLiimullint h\ i\pitss provision 
in b) am limjui^r whuli is sulh untlv ele.ii t q if the irtules 
provide. thi* prtftimu slur shill ht tmillul ot 1 of tin nt 4 
(noli * of rath \ta to i uttlcitnu dividend ol s n t I pu tnt 
In the c isc of non turn ul itnt prtkremt sIiiils it d vidi n 1 *s 
uni pud in anv one vc r llu dehut u\ t inn it lu t mud toiwir) 
as a charge on the piofils of the sueutdim; \tu 

Preference shirts e in ilsu lx nlliii- (i) rujruntiul a\ to 
rip tul oi (//) Non phluditi it i lu LLp*lj( WIkil llit\ ut 
nude picfi'intutl a tit capital on the dissolutioi m windiiu up 
of the Lompmv it inv surplus i sets of llu comp ins is left iftci 
meetin jj ill the Hihts P must I) ipplicd lust in p ving oil the 
hoMos of these shires Hut where thev ire non pitfoenltul then 
holders m pud off ctpiillv witl llu holdcis of ordinuv shnes 

Redeemable Preference Shares ; 

Generally i romp inv tannn* pn bich the cipital subset ibecl 
bv shareholders without the sinction oi the remit Blit bv 


1 Stapl-s v Eastman Photo Go (1896) 2 Ch 303 
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See. 105 (B) of the Companies Act a company cf.ii, n me an teles 
so provide, issue preference shares on condition that they may be 
redeemed out of a “capital redemption reserve fund,'’ created out 
of profits for this purpose or out of the proceeds of a fresh issue 
of shares or out of the sale proceeds of any property of the 
company. 

( 2 ) Ordinary Shares: 

The holder of these shares is entitled to dividend out of the 
net profits of the company after the fixed dividend on preference 
shares has been paid up. 

(3) D e fer red Shares or Founders’ Shares : 

The holder of these shares is usually entitled to share profits 
after the dividend on ordinary shares amounts to more than a 
fixed amount, e.g. the deferred shares may be entitled to half of 
the profits after a dividend of eight per cent, has been paid on 
the ordinary shares. 

Reserve Capital —When shareholders subscribe to shares they 
are usually required to pay only a portion of the full value of 
their shares, e.g. A subscribes to twenty Rs. 10/- shares in the 
India Steel Corporation. He will not have to pay Rs. 200/- 
straight way. He will probably be required to pay only Rs. 5/- 
on each share, i.e. Rs. 100/- in all. The portion of the subscribed 
capital which is not paid up is known as ‘ uncalled capital. 1 When 
a company by u special resolution declares that this uncalled 
capital shall not be capable of being called up except in the event 
of and for the purpose of the company being wound up, this un¬ 
called capital becomes the Reserve Capital of the company. It 
cannot he called in excepl on winding up. 

Stock: 

When shares are fully paid up they may be turned into stocl (.. 
When the capital of a company is consolidated into stocks, it is 
no longer divided into equal parts or shares, but it may be divided 
into any amounts. Thus, it would be possible to hold Rs. 5/8/- 
of stock where the shares originally were of Rs. 100/- each. The 
chief points of difference between stocks and shares may be 
enumerated as follows— 

(a) Shares may be fully or partly paid up. But stocks must 
be fully paid up. 
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(£) Shares can be issued ind Iransirned only in term> of 
complete ind indivisible units ot tht cipitil, eg a t ipitd 
nl Ks 1,000 tan be divided only into 1,000 Re 1 shuts 
oi 200 Rs 5/ shaus or 100 Rs 10/ shiiLS ind so on 
And i shut Lin not he bought ind sold in Jnetiru 1i 
it is of Rs S , h ill nt it mmol lit sold foi Rs ’ S 
Hut stocks mi\ Ik issued ml t instcmd in unns oi 
uiv imount 

( ) Shares uc distnulivtU lumbered Hut studs ben 10 
such numbus 

Lipitil of i compin\ mis he ilurtd in *hc following vs i\s 
(l) Hi mueisini the Aulhoused » jilil i* tht compmv 
( 7 ) B) diminidun^ the \uthuiisul i| it il t the mi ips 
( s) li\ cunsolid itin s exisMn*, sli n 

(4) l’y sulidividin t\is in*, sh i s 

( 5 ) Hv ic-rrgmisin., i\isluu elisscs 1 1 shut 
Let us stud) e rh of tlu < 

Increase of Capital: 

L us umpuiy il lulhoiisi 1 li\ is utitles suh|ut l i w ui 
to iny lonelitions in the uli \ tui> ineieit its nmm! n 
atthoi f ii l if it il bs i ltsohiMnn ol tlit ompim m K i it j I 
mtUin h If, hussesei tht u lie Its 1 1 the to n| ins do not utl\ se 
such in uiLieise tht minpins in iv liei u ntitles \\y ill 

resolution to uublc itself ti do so l lie new c ipit I u Ik 
divided into preferuitt ordinuy or d Icntd shires pi oval d n is 
nnl eonlnn to the niunor indum II it is die meinoi mdi m liiiv 
ht dteied by sinetiun of Lhe enui 1 

Reduction or Diminution of Capital: 

^ LOtnpinv miv rtducL its shut tipilil by i spcciP usnlu 
tion, piovided it is authorised hv the utieks subject to eonfumi 
lion b) the t ourt Reduction is munlv LfTcdtJ in the follow on* 
three ways 

( 0 ) Rctuin of pud up eipitil to the shaieholdeis on the 
ground that it is not required fui the Lompan) s pur 
poses 

(b) Reduction or extinction oi the lubility outstanding on 
shares on similai grounds 

(c) Wilting down of the paid up capital on the ground thit 
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assets have been lost and th.il the capital is not now 
lull) represented by assets 1 . 

11 the existing creditor oi the company aic nor aifciud by 
11 eduction oi capital, l.i> if it is ease (c) abewt and nui cast (a) oi 
,h), the couit will sanction the uduction and connnn the spcLial 
csolution ihit il the reduction chics alTtd the light i of the 

uditors, eg 'shcii udiiLtion is effected as m (■) or (It) alum, 
4 ,editor set *cd by the uiiiil JiiMu ut ^iscn notice ul smli icduc- 
in h 11 an\ eicditoi olijuls 4 o *>uuh reduction, his debt must 
,, Mei be satisfied cn seLureil. When the Lourt is satished that all 
he n editors hist either lunstnicd to such i eduction or then cl 11 ms 
l m bun satisfied oi seemed the loom will sanction 1 he leihu- 
m m«l innhun tin 'ptcnl resuliiijun 

Consolidation : 

sh ics in is he «. mmiIkIu cl by icsohition oi the company 
ii till N tmr I nuun c\u\ lc Re 1/ 'hue iii<\ Ik turned 

uui Ks 10 s‘i ik' 

Sub-Division : 

sil i m ix In sul ihsiikcl, c e cslm Rs 10 share nia\ be 
i lined into leu Re l dines lw i ■csoliilinn of the tompins m 
Me genual nuctuia 

Re-organisation : 

t apitaJ ril i comp ills may Iil ilkud hs il v&m salion* ii 
1 s illume; the rights ol the holdcis >1 difftitnl cl'sscsoi shoe* 

I his can bt clone in 1 hr following wav*- - 

(u) 11 the u mg cm sal 1011 is emit arv to lln memorandum, the 
re otgaiusatio 1 cjii he effected by lltunig ihr memoran¬ 
dum ssluili 1 ail only he done with the sanction of the 
co uil 

(£) if the re-organi at ion does not lequirc any alteution of 
the memorandum, i.e wheic the lights of the different 
classes ol shaieholdeis aie contained in the articles, it can 
be effected by changing the articles by a special resolu¬ 
tion. 


L Section 55 
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Members rod Shareholders: 

The members of a company are those persons who collectively 
constitute the company. It has been made clear in South London 
Fish Market Co. 1 that a member is not necessarily a shareholder 
as an unlimited company or a company limited by guarantee may 
exist either with or without a share capital. But where the com¬ 
pany is limited by shares, the terms member and shareholder are 
synonymous. Membership in a company is constituted in the 
following manner 

(1) The subscribers of a memorandum of a company shall be 
deemed to have agreed to become members of the company, and 
on its registration shall be entered as members in its register of 
members. 

(2) Every fit her person who agrees to become a member of 
a company and whose name is entered in its register of members 
shall he a member nf the company. 

(3) Any person to whom a member transfers his shares and 
the transfer being recognised by the Directors, his name is put on 
the register. 

(4) The heir or legal representative of a deceased shareholder 
also becomes a member on his name being substituted on the 
register. 

Cessation of Membership : 

Membership is terminated in any of the following manners 

(1) Transfer by a shareholder of his share. 

(2) Forfeilure of share for non-payment of calls or otherwise. 

( : ) Surrender of share. 

(4) Death of a share-holder. 

(5) By the rectification ofjhe share register and the expung'iie 
of the name of a person wbn has been induced to take- 
shares by fraud and misrepresentation. * 

Transfer of Shmres: 

A shareholder has a power to transfer his share under 
Section 28(1) of the Indian Companies Act, which runs thus: 
1 The shares and other interests of any member in a company shall 


1 (1883) 39 Ch.D. 324 CA. 
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i mot able property tiansfenhk in nunim presided b> ilie 

ii ticks of the Irimpany Thus i shireholdtt lus » iu»bt to 
Ispuse nt his shires subject tmlv tc ustiicliims imposed h\ the 
\rtuks IhL mnsl Lommon lonn ot such iLStnetions is the 
uquireniuit ot the prio? sinctiou of the Dueetois tor i proposed 
tjansfu Vi hire the irticks preside, tint IhL smtuon ol the Hoatd 
i| DiilcUjis will he required leu dfectin,; i trmsfei, but ihey 
would not Ik bound to t sun m\ re ison loi withholding die 

ueti ii the trinsluec tille will not be eomnhtc without the 
1 lion 

\ pcism who (\eeutis ti insfei hum does not eeist to Ik 
slnreholdei tlurchv He lemiuis lnhle m his shuts until his 
t nsrcict inni( is je* on 1 lie rc^ism 

Transfer how effected : 

1 he ti ui ki must he in wiitiiu nil the eoinpun must not 
^stir i tv n tn unh i pmpu mstiumuit in wntin^ his liien 
i in ie I V Ii insln me ml lit hi dud unless th nt eUs 
sp r issl\ rtqu re dec 1 

\ triiislu s u uill in Ik Mhwin* turn 

I \ II ii i usu 1 i t nt ol thi sum i Rs 

I 1 to me hi C 1) ol (herein liter eilkd the slid 

t list iee) tin hei h\ Iruiski t< ill Slid ti inskitt* the dine 

hms) \e in tin i ndu ikui., cl the 

' npun I tel l hole 1 m i the slid h in le ce h rseiutuis 
'm msti ituis ind issj^iis ihjul In the s ml loi ditioos on 
I il! t lie 111 the sune 1 the turn ot the ivciutinn tliuu t nd 

I ilu sud tnnsluic do hirehs i^iee to tike the slid shi e for 

ms* subject to the i i dilicm ifi isiul witness he cof 
f i h uds tlu i \ if 

WPnrss i tlu si^mtLies (1 Ui 

1 hi instiunient o' ti nstu t i sauted hi the tiinsieioi md 
I iidnl to the trinsfeuc with the shuc ccitihi ik The tuns 
hue t\iuites it ind sends it to th comping ti r registration 
l util rapsti ltion Ihi i insfei is n< t eompletc 

Transmission of Shares : 

Truismission of hires dttfus tmm ti Ulster in that it 
signifies pusini, of shut', irom one person to inothci b\ the 
operation cl hw such is hi deith ir msolvenes On the dtitb 
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oi a sliarehuldei Ins shaic vests m his pusonal lcprescntatnts uul 
his tstale umains liable lot Lalls On the msolsencj of i shm 
holder, the Official Vssii’iuc cu tin ReLeisu Lan it 11 and triiisiu 
his shaits. 

Rights of Members : 

A iTiembtr or i shuciiuldci ul 1 public company has the 
following lights 

(1) Ht lias i in»ht to ti mstu Ins dim suhiut unis ti tin 
rcstuctions imposed bv tin aitidts 1 2 

(2) lit has iht rijit to inspect Mu iu»i*lu nl lnunbtis kept 
o|xn in tile icgisttiid nffiee ul the cumpaiis, hi alls 

(3) Ht tan iLt|uiie a tops ul thr ic^istcr, or oi am pait 
thuent, oi (hi list uul suinmai) itqmicd by the ( umpanics \Lt 
or am pait thcieol, on , a>Jiitnt nt fj leu tun hundred ssouls 
til ii It Mon ll put thutoi iiquM.il In lx copied (h sl>) 

(4) lit cm ilenund impei hull nl Mil minute book' j! 
t>enci il muLin^s ol iht lompins uastu ul ilncolors, m n 
aid nnnai>iiiL ueiit , taisl i <1 umti ids in is In Ii in> diULtm 
or dlltttors ut diiutly ni induutlv concerned, m inleiestid, and 
also enpus of moiL u,e n limits iiquiun., it gistntion iiiuIli 
S t (turn HV* of the ( oinpaiius Vi i n ill uisombk units (S-* S3 
S7 'IH, 124, 125) 

f5) Fie is entitled to hive i tops nl du ni'UIji) ujint u 
luht 21 da>s btluit the slilutoiv meeting, i tops ot the l>ahm L L 
sheet piohl and loss leiouiil, tudiloi s iep«u 1 md the dnuloii 
repoil at least 14 class lxturt tin dilt m the mnuil qenti d meet 
mg uul aho ol notice ni meetings ul tin uuiipam at lcist 14 da\s 
befoir suih meetings IS 11) 

it) He is entitled + u lteuvt i tops ot the meinnramlum ind 
articles uithin 14 diss it his request and un pasmtnt of Re 1/- or 
such Ilss sum as tin tompiny miy pi escribe (S 25). 

(7) He is entitled to be tunushed ssith a eopv of the minutes 
of general meetings within 7 da\s aitLr he hjs made a request in 
that hthalt at a charge not exceeding - 6/ lor every hunched 
words (S. S3) 

1 Section 28 

2 Section 36 
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(S) He can icquire i copy ol the icgister tit holdeis ol deben¬ 
tures or Any part thcicni, and also topics ol mortgages and charges 
and lht“ company's registu ol moil gages on payment ot -'6/- lor 
t \er> one Jiundml wends rccjuiicd to be copied (bs. 124, 125). 

(9) He is entitled to lx tuunsbed wiLh copies of thL Halance 
Sheets and the Piofit fr< Loss accounts oi thL income and expends- 
tui l account and the auditors report at a chamt not exceeding 

V- for eveiy hundred winds (S 135). 

(10) Hl has a light to ipplv In the CciiPt lot rectification of 
Hie shaic rcgislei it (i) the n. me of my pci son is fraudulently 
oi without sufficient c iusl cnteicd in oi omitted turn the icgister 
nt members of a company, oi fh) iiniicccssarv delis takes place in 
intciing on the nqistu the (acl of inv peisnn having ecised to lie 

mLmbci 

(11) He can ippl\ Ui the Coutt to call oi (Ineel the ealbmr of 
general melting ol ilu mm pans it default is made m holding a 

meeting in accord uni with the piosisiom of the Companies 

\v1 

(12l He cm app!\ Up (onipulsnis winding up of the mm- 
i ms on the giound of del wit in filing the slatulun icpoit 

1 he nirinhns m i IhhIv ire lollectivelv endowed with cut am 
I'^iits Undei the Inch ui Complines Act this ian Lullutivds do 
iiu mil of the following acts b\ ordinal\ tesolution and bv a 
m ii]de m ljnrits ol votes 

1 Increase tlu shaic ^ ipit <1 bv the issue ot n w Miaics if the 
itides authorise the same 

2 Consohdite and divide .ill ot any of its share ejpitil into 
shaics ot larger unounts or sub-divide the shaies into sluics of 
smithi amounts (S 50) 

3 Convert shires into stock or stock into shires (S 50) 

4. ( ancel the shaics which have not bun taken oi agreed 
t«» he Uiken by any pcibon. (S. 50). 

5 Discuss md pass anv resolution iditing in thr statulory 
icpoit m the statutory meeting (S. 77) 

0 Appoint the Directors (S H3 U) 

7 Dcdaic dividend, but no dividends dulutd shall exeedd 
fhc amount recommended by the directors (R l >5) 

^ Consent to the Director*' selling or deposing ot the under¬ 
taking of the Company or remitting nt\ debt clue by a director 
(S- S6H).) 
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9 Appoint llldltOlS (S 144) 

10 Piss i resolution for winding up oi the compam whei 
the period, Jt any, lived loi the dur ition of the company hv ih 
aiticlcs expires (5> 2(b) 

Ihc numbers o djuclicjldus tin bv spend icsolution 1 
the follow mg 

1 \llti the irtiLlt'i (S "H 1 

2 Vlkr ihi mun » mimn Niib|ul il eouise In the sinctiu 
of tli l comt (S ll S, JJ) 

j Ktoi^imsc Ini slim Lipi d u hu in n mar 
increismg llu me (S i4 he 5 s ?) 

4 \ppoinl in ocelius hi mus1i„i*in ih ill urs ai tlu 
ampins (S 142) 

i Wind u ilk l uj m\ | S jl y 1 )] 

* 

ihv muni us oi dimhihkis liii by e\ti mdmiiv nsfh 
urn eh i hr hlliwin*, 

1 I)lJ u tut th nmj ii\ nun h\ ci n oi llshilih 

ties conimuc il kumiss mi th t it i id is Ik lr wind uj 

h 2(hh)| 

2 Kemou mv dutetm whose ptnod ol oUill is lnble to 

IrLermuirun it tin tinu b\ tiunHiit ni dutc* rs m rnlitini 
Ik 1 in iht >i iPirn » ni ptmrl nl n/Ir e uul nnv l) jhhiiI 

not her , i on n m st id i S li) 

Duties end Liabilities of Members : 

1 he tiotes i i(i him * in mh lit puth irnli i i I 
uul [nth t l uioiv I hi it ri/ ]i ihiliiir s i those whn 
iht_ ( 1 1 1 i \ i t s i \ il i rMhi h I duslui in. 

sh ie' 1 11 Ihi m liuihikki i* inula i I'uLois lnhih 
t( | n II i p in u oi il niomv dm n sli ns t nfi 

L d h it l > n * v 11 n I win h i c ' sli irihohk 
rlurm i u di )U 1 W m \ n id he ioit impu'l ill 

i ) uli s jf sh i hi lt*(i it l 1 \ 

1) Call: 

\ sh utholdu s hihlc i nh to the edun ol tin imrnint mi 
, nl on hi si in Ml i irupit itl\ shm« ut issmr] to llu 

public siij ul it | lym nt hy nisi dmints l .» i sh ire of Rs 100 
s ism id n\ hlc * I» Rs 10/ on nplirihnn R*> 20 on dial 
muif iioihri Rs M/ m months time and the rtmiming 
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ks 5(1 whu rilhd lor II tin umipm wnU I r vhnlt m 

I ri ol *lu uni lining Fs 50/ tin c 1 if i x ini ( d* \s 

II ill c uly liuii tbsfivui t ih s 1 urhoidu s mid i i m hi ji) 

i inlitv 1r | v 'Ik in ill 1 pom n whin i Mm u h must 

n ud t 1 L f tin i II mu t 1> mil s i Lih c mlin fc d tin 

niniit »pt lul m In i' lI s Oih i\\i i ill# dl i i n did 1 

)l i h i l suill\ in t\ In i l ’ii ih h i nsdiitiop i' i 

It id m ttnu, me 1 1 he V utu\ * vt nolle #1 M ul ir ill 
It 1 uih Ides J1 i ill is in it 1 lit sh iliuW r nu? urf 
s t should lx iiniujil) lul ih i > in uhni 

11 ml vitnlc i i ill mil I it u i It i n m\ tipi 1 it 

n i 11 n H Ik /il d in spit ol I i ii 1 1 i 

I hi power lo m kf i ill is m 'hi it u t l L 1 1 liu 
Dnulois m«i t < <iiu i tlx n^h ii) lor I Mr M it (1 1 
mpiny 1J c Jl i m■ 1 uri j i flv r nti I i lomj ny 
lu nil in i In ilsi n d hs i in » ti l »i ji Mi ldei 

Wtmuui lrkphoi It hi li t< r rh 1 i I ml e il on 
ir own l ti is Ul inult i ill ji ihv. cl n hiuhollus It 

Ii i lli I lk dl t t i inn I \ lu i i it dJ linnet 

u b (m Ik s ii p nupli II mus k in ih unifuiml) 
1,11 H IH l ^ ^ 

Forfeiture: 1 W **’ ' * "5* * 

* 1 in i i 1 M diu l t M 1 ti ot 

\ i u n i t i ni mi i i 1 1 in 

i irtult Ilu M lmj i \ in I ih 

i I l mtmh i n \ il^l t i 

I u i » ■ WtJ '» T? < I 'li" 1 i itf' 

I kin i n Mi i ii Ii 1 l ( s ii x'- 

i i \ 11 I ii \ \ ii t n 1 s ^ 1 1 iri 

du i ( t shu It '*n iii t it 
h i t 11 ti in 11 ti i u i I i lu i i \ ' n 1 I 

i 'l nl\ i t t| in ir i Ihi * (t in u s 1 

It his h in pi in u' i il l>\ P ) i 1 m»t mud ] 1 m u 

M u<b < hind i *wn\ il l ik u ii s * t l Ii u hi u 

1 Re ( mli.t Si (r> (18W) *P Cli D W 

m«snn if \fuun ( mis hilit d Cr 1 4 u ( 

nwi *> ni % 

'(, 11 n*n r HiIIl Lnu rt So s il'H'M ** ! 1 

(l‘i'7) 1 Hi f 46 
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tare tor other reasons may also be valid if it is sanctioned by the 
articles and if it is exercised bonafide for the interest of the com¬ 
pany. It should be noted that the right to forfeit is also a power 
in the nature of a trust and it will be valid only when it is 
exercised bonafide for the interest of the company. 

(3) Surrender: 

The articles of a company often allow directors to accept 
surrender of shares. But surrender of shares will most often 
than not mean the reduction of capital. Partly paid-up shares 
when surrendered would mean diminution of the share capital to 
the extent of the unpaid amount of the shares. When these are' 
surrendered it means a diminution of share capital and such 
surrender is void. But there is no reason to suppose why a 
surrender of a fully paid up share accepted by the company bona- 
fide and for the interest of the company should not be valid. Of 
course, if the surrender of the share is nothing but trafficking by 
the company in its own shares, such surrender is void 1 

( 4 ) Lien s 

The articles of a company generally provide that the company 
shall have a first lien on the shares of the members for their debts 
and liabilities tn the company. The result is that the company 
can claim a charge over the share of a member 'indebted to the 
company in preference to the other creditors of the shareholder. 
But it should be noted that, if the shareholder mortgages his 
share and the mortgagee gives notice to the company and the 
shareholder becomes indebted to the company subsequently, the 
mortgagee will have priority over the lien of the company. But 
if the shareholder becomes indebted to the company prior to the 
mortgage, the lien of the company will prevail over the mortgage. 

Dividends: 

The dividend means the sum paid and received as the quotient 
forming the share of the divisible sum payable to the recipient 2 , 
A company is not bound to divide the whole of its profits amongst 
the shareholders unless its memorandum or articles clearly provide 
that it shall do so. Whether the whole or any part shall be 

1 Trevor vs, Whitworth (1886), 12 A.C. 418. 

2 Lamplough vs, Kent Water Works (1903), 1 Ch. 375. 
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making a Jos* in lI °^ '^jII he divided and JHSHHGiUU.Jmi 
mvcslmcits we* 6 m ^ crna ^ managementAHU ^ri 
eompany shi * s ^ f, nil has no jinris^^^Bdl^Hjaifiild 

nr nuslmui <il sh(m,(J •* noted that the &h*HRlMRt‘ 9* 
LinLT^ n ^ eting cannot declare a dividend whenUtHPiftitft s Ate 
power ? i the duutnrs to duiare a dividend wiffli tfgg(# l?/ fl Hi 
a gcncial meeting and ilsu set aside out oJ ' «* j| 

resL r \c iund licfote defining a dividend* 1 'W 

No sharcliuldcr, uni even 1 preference shaicItifjflBt 1 1 i? 
hi sue for enforcing pajnicnt until a dividend Hi* 

diciaijlion of a dividend cicates a debt due frnitffM^lfejsjs 
* eh shareholder md piyablc at the date at wh*A?)KWfr?tn* I 
is made payable A sIiul holder un bring 4 ^ 

dividend due to him is no 1 paid In the due date lAh * lUS&Jo 
h noted ill 1 1 the (In id mb inml be paid 111 1 iJRjiftrt r*F t\ a 
pill othciwise «*i«h n In the isslu of debintiius 1 AH»m «i1* 


Rules regarding payment of dividends: 

i h mosi inijHjrtmt rules as to payment ol dividends ait- 
1 No divulrnrls shall tic paid othciwisc than out ol profits oi 
the \cai 01 any olhc? undislubutcd prop rises (R. 97). The 
duidul easts as to the funds nut ol which Jividends will be paid 
iu numnous and. in so tai as the) altLmpi to lay down an 
ab 1 r.iu pinposilion t\ n this question not dtoycthci caw In undci 
‘•mi 1 or to icto»iLilt wPli one another In Hinkle A ‘ The Law 
.ind Pratha undu the (>nmpanjcs \ds tuPh u ltion. th<. 
pi it inn is sumir uwd follows 

ft/) That (lure is noining *11 the Ad t*> Imbul ihr distubu 
tion ot diMilinrl of pinfils ol am description 


(A) Dividends mint not In p id nut ol < ipitals. meaning 
then In that the enmpam must 110 I undu the guisi 
of pj\ing dividend return to the shaicholdris an\ pait 
of ihr mom is subscribed on the shaies Thus the 
payment of mteiests to the shareholders before ar\ 
mofits hm been re dised out of capil 1 01 boirowed 
mimess s ult! 1 vires 

(e) That subject to the foicgoing clause (b) such questions 


I Burhnd n Earne (1902), SL 95 

J Bombay Burma Trading Gorpn vs. Dorabji (1886) 1 Bom. 415 

II 
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as how the piofit and loss auoulV the 

whether profits have been eirmd o{ Hlt ^ 

they shall be divided, .ire primal u\ hr ^ a ^ 
for the dircLtnih 01 shire hi ldu l , ii 

accordance with the eunipanvs lutuliMons 

^ The profits 01 i eompinv ui flit lkiIi* Inlinf. i 
profit and Joss mount jwjpuJy pie/mul Ihiv he the «xi 
of iceeipts over txprn«is on icvciiul dicount As to wh 
expenses ate propulv chugeiblt In eapil ii and whit to ivrnu 
it is ptcessanlj impossible to 1 1\ down m> t,cmril tule Ii min 
cases it may be ioi the shareholders to determine this lor them 
selves, piovidrd he d It munition lit honi t ind within lc^il 
limits 1 111 some ca>cs an attempt his bun mide tn expitss du 
distinctly between wlnt uc tmned fixed capital ind cinuhtini, 
capital, fixed iipitd bun*, dermal is piopcrt\ uipnrcd ard 
intended foi retention nid vmjivincn’ wiMi view itn P 1 
distinguished fuiin ui ad 111114 «. ipit il me min„ piopei tx mined 

or puichisc<1 with 1 v*n> ti ic sell it 1 j rohl ml th 1 in In 1 

being th t h's U fivLd t ipit il aud not he mi Ic „nod be 1 Mi 
deihntvn ui dividend bin thit los n eiiLiililm t»|n ’ant 
be mid uod htfoi 1 > dividtnd is hJnal let u dl s 1 * 1 
whit is incmt h\ e^ nnj Tex Mipfose th P 1 4 i imw w > » nl 

wi) eompinv liys its 1 nr wh n mil rah md lilmw n hoi 1 

deai , thit hath siibsceincntlv buume ehiv 1 is In fore md thP 
iht sime line would hr hid fin hilf th» Mims h if c r 
the complin his snsf lined 1 1 s 111 \K me thit u * m 'he 
jlturd uuumstme s thr owner of in is et wo th onl) hilf th*' 
sum it which it stands ji the lhliuee shut ^ et if the com 
panys ri^cet is not to tnflii in trimwivs but in iwn ihem nd 
to mil ’unfit fn thin owni'lui’ md woil n, is disUu 11 sh I 

frem il sde, then the loss w a loss nil eipilil eeimnt ltixuu 

|«oh 4 id In mount uiubutul nl f f cm ht f nr fit m 1 
hiss 1 1 unt n i\ be du ded 1 divide d 

In Vernti is Genu d Trust *h ro*nnmy w is f *»ncd t> 
pmchise investment ind tn boirnw ind 'in 1 1 iou v u» 1 w the 
pufus is dividend Tn the •■teemis * e\d ihi rxiendi 
tui' by C^flOO hut minv of the investments hul drpuiited 

1 1 ee «w Ncuchatti Asphalte Co 41 ChD 1 

1 Vcrncr ts (xLneral Tnding Trust (1S94) 7 Ch 239 
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making * loss mi die value ol tat assus of £2,50,000. The 
um"taunts wire intended to be retained am' it was held that a 
a mi muv Jirnild nut he bound to meet evuy depi relation ui its 
liist.m n dot paynig divide nils h r such depucntion miy 
ilk n lx i h Ldiporjiy [| wa« held that the company ruuld 
dt Kin. <*» idcnd uiulti the ciicliuiujih cs. But it wa observed 
tlui » M t 'iusness oi the ump'iiv consisted ol speculating in 
i vc mi ills, du investments would have been aiculatiag wipital 
mI fi r us> ini< i Jn\r IklIi i i u iiileel ioi bdoie an} declare ion 

('iMiluuI 

'■.i th ileii nine* in in » 'h pivmcnt ol dividends, 
r j i \\U m i if ills i'c mph mu i ill, *t the dnutois decline 
i j led i i •w ouvl, c|it in s i i ii ud 1 

1 II ilncelt is pay iliviflcn i c on* m t pital, tbes may be 
n (I lj \Li I m mh of ilii divide J ] ml lhit tins miy 
j u u i i lcli di i e hoi del d < f i\j 1 i 0 lictivcl bv him if 
1 1 n 1 »\ is D ii Inn I 

r»n i* pin 1 * » i tv. cr *c me 1 m» n piofits and may be 
pill rwidcurU though tUu i i Ins* n iipitil - 

'» \s h«< tin »l\ bttn clw r id 1 Lu dividends must be paid 


Interim Dividend : 

1 lu iinlis ii \ kfiiniunv *i uill^ nivilc tint the duciturs 
n v im intfinn ihvifletiels Vn inic*iin 1\ eh »d is a dividend 
1 i 4 in *i. hdvutii tv ii 'id» ry i icctinj? * 

Director: 

I hi, i bi inpim mm tie * 1 1 ibie iIhllIoth" 
''Ui n l i is win lie flcdi ' du 1 iiholikis hum inning 
hem'll in iU< nu| >*c ot ci 1 *n fc ip 1 minagin^ ik husi 
ii ^ ihi e mp nr 

Directors, Agents of Company s 

Whet i« lhe position of the dnrctMs of a public Company ? 
Hits i e nnicly agents of the nip i»' yTlu company ltsdt 

1 Horn is Kirrnw Co (1*XI2), 1 Ch 3^4 
-Re Ho in. k Co Id d (1904), 2 Ch at p 3 U 
1 Re Jevitt (1922), ^ Ch 442 
* Section 83A 
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cannot act in its own person, for il h i> no pci sin , it cm only act 
thioqgh directors, ind the use is, 1 rc^nds those directors 
merely the ordinu> use ot pinupil ind ujent fir wh rese 
an actnl is liable those Jut 'n vuml 1 lx lublt Wluu ihe 

Inhibit would ltlich to th* pi Mil nil ind the n in ipu nl v he 

Jiiltififv ic the InhiliH of th Cunpim 1 Thus 

(1) If diluter mike i' l 1 ! i > m Iwhilt nf llu i mpiu , 

u is the crrnpim It piinup 1 x i li i lnbk t nil lu 
directors thc\ unnoi he in ulc ptismillv Inhlc on li e i i i 

unless tlic\ undcrUm! icrsinl hihilits * hv c it? tin in 

then isn nimrs or h\ uintr etn on hthiK i f the cumpins wPh 
out usiiq the word ' /'d 

( 2 ) If director* mike i cr# let m their own mines but 
icillv fui thi lompmv the nthe pins t the e ml net cm m 
discovcrim* thil tlu lump nv tin it il p u il sue ihi e m 
pans on the cnnl« ict 

I 'i) Whuc cliru'ois me lilt i l mil let which is within 
the poweis nf the unit nv u hr ud hs tlu m m nndum I ml 
is lies ond llu rxwtn nf hr dir t 1 hr ir«i| 11 s lit i \ r ^ icr 
prinnpd t i mi\ tli nnhiel «. ^ 

Directors Trustees, in whet sense : 

A trust in its simplest form ’s ulit on Ik tween Iwi ptrs is 
hy siitui of whieh one uf them (the tin leej huh I p opeity 
vested in him toi the bench* ti *\n th i (the u ui que trust), 
while is relink the ic l n L thi s it Id he (the till ice) l for 
most purposes ihsoLute owwr nl * I he tmslei Minis in a 
fiduenn icliticm with tlu c■ lu tpi tins 1 H< must chil with 
the piopcrh ill utmost f nth Ihi the benefit of the cetiii que trust 

Stiutk spi kin*, the 111' !*»•* of i eunpuiy in not trustees, 
bfciuse they uc nut ct n i i \vl« ni tlu | top i1\ if llu cnrnpms 
ini\ Ik ud *%i In sc stir! 11 k inputs ul ihc e imp ins belui^s 
to the comp ins Thi s S 10 >f *lu ndnn Limit it ion A f does 
not icco^mse directui o( i cunii ns is tiustcu But nevcithc- 
lts-, ‘ the due Wr* i r person Pd in m ui ljc the iffur-. of 
thr compinv for the benefit r f Ihr shucholdcis It is m office 
of Irusi which if the under*il it i iheu dut> tu ptifnrm fully 

1 Pei Corns L J in Terpumon vi Wilson 2 Ch App 77 

s Pilmer'b Company Law, 16th til p 164 
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and entirely 1 . 1 ’ Thus, directors are truslees of the company s 
funds, money and property and they must deal with these with 
utmost faith and for the benefit of the share-holders. They will 
be liable for any dealings with the company’s property which is 
inconsistent with their powers or contrary to the company’s rights. 
But even here there is a difference between directors and trustees. 
The primary duty of the trustees is to preserve the properiv. But 
directors have to carry on business and this involves risk. 

Thus Rumer J. in the City Equitable case 2 said, “It has 
sometimes been said that directors arc trustees. If this means 
no more than that directors in the performance of their duties 
stand in a fiduciary relationship to the company, the statement 
is true enough. But if the statement is meant to be an indication 
by way of analogy of what those duties arc, it appears to me to be 
wholly misleading. J can see but little resemblance between the 
duties of a director and the duties of a trustee.” 

Appointment of Directors: 

Generally the first directors of a company are appointed by 
the articles. Bui if the articles do not provide for snch appoint¬ 
ment, the-subscribers of the memorandum shall be deemed to be 
Mi-.: directors of the company until the first directors shall have 
ken appointed. Subsequent directors are appointed by the share¬ 
holders ill general meeting. Where a director retires or dies before 
hi> term of office has expired, the other directors may fill up the 
vacancy by making an appointment themselves 3 . Usually the 
method of appointing directors is laid down by the articles and 
the above rules are subject to the articles. Directors appointed 
must retire by rotation and at least two thirds of the number of 
directors must retire aL one time. 

No person can, however, be appointed as a director by the 
articles' or named or proposed as a director in a prospectus unless 
before the registration of the articles or the publication of the 
prospectus he or his agent has— 

(0 signed and filed with the Registrar a consent in 
writing to act as such director, 


1 

a 

a 


Romilly M. R. in York etc. Rail Co. vs. Hudson. 
(1925), Ch. 407. 

Section m 
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(w) either signed the memorandum for a number of shares 
not less than his qualification shaics, or taken from the 
company and paid for or agiecd to pay fui his qualifica¬ 
tion shares, oi signed and filed with the Registrar i 
contract in writing to take from the company and pay 
for his qualification shaics, oi made and filed with the 
registrar in affidauf In the ellut ihui a numbei of 
shares, not hi* Mvn his quilifiv’turn, hc ugistcicd in 
his name 1 

JViJ- As we hn\t *Apliiind, bctoic, the ailults ihualh fix a 
minimum number oi dues vhiili *vuy dunlin must subsmbi 
in ordei to become »» duiLloi This minimum umbu is known 
as >lie "qualification sliui 1 ' id a dncitr must >ln 1111 it \mIIvp 
two months of Ins *ppi 1 Mi ,n 

Remuneration of Directors : 

Din clots cmnit Jnn (i\ liniunci itiini foi thin weak 
unless tin I'ltulis piuuk h« it 01 tin slm holdi* IlPIiomsl 
it b) rc&olul 1 in 111 genual in'iMug lhi 'imuiiii ilm n( dun 
tors is .1 debt owing b) cimipms md -is suib uu Ik pud nut of 
capit d 

Vacation of Office by Director : 

A director must va ite bis uftirc in dc h Mi 1 o» ihc i nm 
panics Act ll— 

(1) hi fails to obtain qnalihiitinn shue* within two months 
of hi< appointment; 

( 2 ) he is found h\ 1 Hit to k of unsound mi d 

( 3 ) he is adjudged an insolent ; 

(-1) he fails to pa) eills in his shoes within sis. months of 
such call; 

T s 

( 5 ) he oi an> film of v r u'ih he is a paitiier », ap\ jim.te 
company ol which he is 1 director, without the* sanction of the 
company in general meeting, accepts any posit 10 1 of piofit under 
the company other thin thit of a managing ducctor, manager, nr 
a legal or technical adviser, 01 Innkci, 01 acupts loans ir enters 
into contracts with the company ; 
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(6) he absents himself from three conscuitiv 1 of 

the board of directors, or for thiec months, uhtluvc i linger 
uthuut In vc tiom the hrnrd of diru_t(ns, 

(7) hi is convicted u<" anv trinunil i flin „ mst Mil 
omp in> 


Powers and Duties of Directors : 

Iht duetto s ire Ill i trustee in the txcici c u the i 1 u 
torn] powers as h twu.ii the Jiuehulckis and Llumsd»e mo te 
lnblt iccurdingh loi in\ deilmas with the cumpiny } (pcriv 
uni ioi the luiuil oi the ernnpinv s jxjwlis which i lit is ten 
viitli then powcis cn cunt * in the cum pa i v s lights llu\ must 
l'ltlisl tlitir lowers will fc ncd tutu ind fw thi lntriL't of 
Mu Lump m\ is i vs li k I lie powcis nl dire ui ire 41 hi ills 

c ntunul in th irtul s ml sub c * iu the uti Its the dmctiis 

in do llthil mu mi tlir pmpci eiinduct oi d c business 

i 1 Ihi cnmpinv Th \ vs li s ni 1 he Jnccbrs mus* he cxciuscd 

i Inch lw tin bo irt i oi ulois ml ss Ike irlieles ilhn the 
lucil rs In del l_ b ll ( hmi Iimuloi c he ir me o* th m 
Cnnualls the inick punch. fm th givm., nl spcLiil power, to 
me rr more du lIi 1 \\n as m n^inq diieetois who j tuilly 

k ill cl the bnsiiiLSs «1 comp nv Iicj i ihv to h* ThiiL 
i linuuv urtur csiiictjons hid down b) th Com mines 
\ ♦ i I he | mss its nl duetto's vhi li mo he silted is iollnw' 


Restrictions on the Powers of Directors : 

(l^ Tht dnectuis ol l public coinpiny i mnot exit o wi*h 
lu mil nt ol ili rumpus in amcnl inuhni* sell or dispose of 
ill uiidcHikin of llu mmpi \ ui icnrul in\ debt diu. h\ i 
Incite 1 


( 2 ) Iht dunlins r i nut miL m 1,1111 ins loan lu uiv ol 
llu directors- 

(j) A chitLior umnr* j nv offiu ot purfit under the 
:timpin\ except that r ^ ^ ^ rectur nvmii'rr teehnuil 

id visor 01 b inker * 1 . . . <f f he compiny oht uned 

m «rncul meet t *PP° **"'«< ^ ,f 

(4) A dir niemlini, An <na ) > ittu.1 for the vale 

uritinn rf ip|x»ip npn * « 


1 Section R 
^ Section J 

,fca *V 7 B% 
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purchase oi supply of goods and materials with the company with 
out the consent of the cthei directors. 1 

( 5 ) A director mteiested in a contract must give mtiu uj 
othei directors about his interest and he cannot attend and \oL 
in the meeting of thL bond oft directors where such mill 1 ad is U> 
be discussed and considuul - 


Liability of Directors : 

Iht direeluis ol i company ait huU is tolWs 
(i) They -u liable to ilie oiidi nv lot \*i JiigJul jpnliu'Mun 
of tin Lump in)' mnnet, ill's hihiHv bun* tphci ii ilk n tuc 
of i breath ol trusl. In wlmh iht due 1 h 1 uuliK t «iu i»ns? 
a prtSL it if ipnlitk it ion shut * i i i» vivuci, l due ji ne 'l- 
grncc i dcihna wall 1 li uniu innulv i onu miinti 
not iunt,nis<d by the iiluh> n il r mem >« un h n ur lit sum 
punts Vt t mvii 1 ^ d »l nd hi dm hildti, when no i oMs 
hive bun mult , >i , i i» wh( tin Mo s rlf've u# x * ul 
Liu hi, ihty in t 's*. I «i *h \ * h uh ml it iMnubU 

(J) thev .it jk 1 1 liv 1 il 1 inidii 102 l> iep t \ If i • 
lioldcis anv ipphcitinu mu t« u »ti» i mine 1 p id in 1 tl 

ot m illutment ui sh jls whi h ■* u * u 1 n ( while ill » » i 

Lis ' iVn pinc IilI ju the minimum h uiptiun \ *s Id *h < 

But I hr dircMots u*. t\ciiscr1 if tlks eu , i t HiP the 1 h »h 

was nor dit, lo ins misLondiifl ni ij fc uf » Huu p 

( ) P Ihe) ate aim hibh uudei S llll u per sons win n ) 
foi shiro on ihc i nth if mis ail num Hit piosputus Hut 
thcic ire » nunibir il dHmu wlmh \u Inve slui lutm* 

(4) Ihcv mav also Liftfme lublt on h Winding up * ilu 
compms if it is shown that the) \vf t knowingly pulics to ihc 
canvnu on if ms buunes* ot the lompaty; Cor inv fi ludnlent 
purpose and. m pirticular, for tlu pm pose I defnuding tieditois 
]>irectors aic, howewet, c\cm W ithoL ,in hihility undci the 
following conditions Jny p(JSu 

(/) in cases of negligence, dianaging direc\he directors have 
aetfd honestly and reasoci, cu accepls i 
(//) in cases of errors of judt 


1 Section 86 F 
9 Section 91 B. 



CUMl J IN t 1 AW 


169 


( ii) u cists i iiAuas committed by subordinate oirui* )i 
tin umj. m\ without ihL Lnowkduc. ol Uit diiutor 
aVB -Jki! no dntitor (in escape liihjlit\ toi n, iron hl 
J ut, default, breath of duty or bicich oi liust lo \Inch lie. n 
made Jnbl b\ ordm rv liw, irrupulivi oi in> to i mini j» *nj 
,MuviMon in flit ijIilIc ii cim. him ui uih li bill*' 

Managing Agents : 

V nL.uk, i^trn i ii i } cis > i him i t mpmy inti kd 
the. nui ^imcm oi the whole. finis ol i limit my ly uit a 
n i r iunrn i uith lit i »ipin\ me! unkt uJi ui troJ id 
luiiii'idi (linn s mi vk j iakUiI mi in ih itiiccimr 1 * 3 
'ii u ttu. ^ituiiim o piiiM 1 i mm in., ^ nt nu« Ik 
i a turn l! „unl 1 iml di utun oi »ic uinU r A minaL i 
nt 1 i in ^n,, utiU iLsmiilu n i hr is bnhi c uitiLdul 
siitij Mic n i i n it i Mi t mi ins 1 t i mi utr diT rs 

n i in n in, ^ lit m tv i uiclum I tn L* I"i^ 1\ 

i i u i m 1 i Ii il ] i r ii illicit is nim^ni ,ml nii^ 

i I* ii i lui l 11, >y pul i nisi Lisinh u inm 

‘‘iik m » i ul\ i ul i id till) ill si llL t D ihi 
/n h i n < i r ihi't r i l i ii ^ i u * i |)i ud 

i n n u i i 1 i whkh Ih ni ,j»i tn pn v 

i hsi i c r n l »ti 1 ol ihi din i is 

* Rtnntt) t f Mu* t\ t * \i\ ppm t 

n 1 m \ I fi ni hhl L^nl ill f ii ii il ihnr 
nl» i niMt Ik i] i i ud h\ the lomp in t i, nv il pk m, 
i » ih in imn lull in i iP|l> \htri such inpmn m i* 

■» k Ivlnu iK is n i the pmsitiln in 1 uhtu lu p i*pr 'us 

i ms tlu lunis ti ppjin'muP \ mipp w i 1 sm\s 

i l i minpi,i^ i mt ‘ v i it sol n ih ui pistu u i t,iniril 

u mn^ notiu ol w l ith his bun 4 i\m 1 * thi nun s m, ujcit 
n ic sinh m nuin„ ^tnl is lunuiktl ol 1 i mimil ofltnct 
Lit 11 c; to thi jflms oi tin tompiny Iht mmailing ni,enl will 
I hrn to \natc ofliu it he 1 idpulqcd in m'okcnt 1 

Duration of Appointment of Managing 4gcnt^ Before thL 
1 issmg of the \mrndmg Act of 191^ the terms of ippointment 
niludinc: the duration of appointment of managim, agents were 

1 Section 2 (9A) 

-Section 87 B(f) 

3 Seuion 87B (b) 
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settled by the agi cement made between them and the Lompany 
The result w*s that the promoters could fix any length of time 
for the appouitment of managing agents But by the Act oi 
19% the maximum period for winch a managing agent can be 
appointed is tw Lilly yeais aittr which the mamging igent cm 
be reappointed for another term But a managing agent will 
continue to function cvet alter twenty years until ill claims pn 
able to the nnnu,in., iguit is pud As itqirds managing agent 
appointed before the comminunui t ol the Ait ol 19%, he tin 
remain ui office until twenty years hive elapsed from the coin 
mereement ol the Act, i*ic_r which he must be reippuintcd n 
he is to act is i minting igent 1 

Remi nth/fiat By the An ol 1 hh the remunerition of 

nnmaine u^nt mint K >n the Si is it i hxcl percentile n *ni 
annuil net piofit tit tie mnipiiv But i minaging igcm mn 
msett a provision m th lgiumen* dinning lor in illowmer 
a minimum j ivinmt n n*t of ibsuiec ol or midcquuv of pmli s 
But such i pio\ si in cm o 1\ ht iflutive ll the eompiny ippm 
it by i ^peci d re soli tion 

Rt t ittiun r oi lit Pot t of Mwayn^ A^tnt r Thcc it 
cerlun limit m on th powe s ot inane* mg incuts Ihes i 
be enumer itcd s follow ^ 

(tr) No eompiny n t mu to i miniguu; iguii ol tlu ti i 
pany nr lo inv pirtnci ol the film, n the mmaging igint i 
firm oi to my diieetoi of the invite eompiny, if the manigiri- 
agent is a pnvite eumpim m len l mi of the moneys of h 
company 

(ft) A miniwiu^ iguit if the uunignu, Irenes LcmsisN u 
an nidi iduil or lirm >r private company, cannot cutei into uu 
contract lor th s ilc purchise nr supply of goods ind imUinl 
with the eompiny except with the consent of three fnuiths of he 
directors 1 

(r) A miniging igent cannot exercise the powei to issue 
debentures in respect ot the comninv, or except with the authority 

3 Section 87 A 

9 Section 87 C 

9 Section 87 D, 

4 Septum 87 D(5) 
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i the directors and wi*hm the limits fixed by them, «i power to 
invest funds of the umipan) 1 

(//) A minaginf mini emnot on hi 1 mvn luount cm>iar 
i mv business whuh *s of the sunt niturc as md dindlv com- 
ts vuth the busini s until on h; flu comp ins unde his 
i inujcmml n b) 1 subsidi is c •mjnny of sach lumpius 

U\ If th u tides of i comp ins piovidt fir the appointment 
i r mi numbf’- ul ilncdm hs Itn mim^n* men 4 Lhe 
i mi u to he i ipjointul Ijs tin. mm unm, a^i' 1 must nit ixcecd 
i hi d of tit whole numbf il dnnkii excel 1 in the cise of 
\ l l( HO Ills 1 

\ 


ACCOUNTS AND AUDITORS 

Accounts : 

I sen compm* i i qu iul hs th.. Indim tuinpmics Act 
(S 1 to niuut in \ i i[ l 'Mink ol icminl v till resped 10 

fa) ill n ipts i 1 iXjH ls mi* th t in idiom to ssIulH 
lhe\ idue 

) til salts tnu (UkIuls of „oods, mil 
(<) the issns nl I ihililits cl tin Uiipii 

Nh lerount boils mu Ik 1 1 ]t 1 lb it h i lu.1 jfhte or 
m li c f]iei pliet s in is ik prisuiht l b) tin due f i 'i ind must 
b 1 1 »Jt open to insputum bs the diri 1 ms dm in*, business li mis 
Annual Balance Sheet and Profit and Lou Account: 

Windingtn Su 1 K l lhe Indim C ompu les \cl tht Dnutors 
c v iji ii) must it p umi ilav not lilt ^hin IS months iflci thL 
i im oration of the C impi ’ mil 'ailisiqueplly onci it leist in 
* mv cilendu vi it In Ufn'i li i jhi| ms in i>emra' mutin* 
i hltnif shut and piofit ml loss nunim ii in ihr mi of \ 
i nip my not tridinj lo piofil ip inuinu ind ixpindituie 
i*. ouiil for the period, in the usi th t fi*st i coun* since the 
niorpoi'tic n of the l mi pins md in ay othir ei i since the 
puecdin., «u count, mule upto i dik nit enliir thin the date of 
t u meeting b> moie thn ** months m in the cisc of i inmpany 


1 Sutton h7 G 
" Set I ion 87 H 
Section 871 
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carrying <ui uu nic'.s u Laving iihlilm oulsiuc Bnush i Jn ^ 
marc than 1. months, piovided Uiat the Rcgistiai may loi any 
s pecia l reason extend the period for submission ol such balniLt 
shut and profit and lo s account by a period not exceeding i 
months. 

A icport ci the Diicttors must be ittached lo the balanu 
sheet as to the si lie ol the company s all'its, the imount lecnm 
mended to b f pud is dividend, in I I he amounts to be cainej > 
reserve fund 

Hie Ldiner sheet mi si lontmi i '-ummiry oi- 

(1) ihi autlioiised Cal]utjl 
(2^ the issued e mil il 
(s) the Inlhlilies 

(4) the usets with the putiuil is showing the niture md 
liibili'us ol die psil nr «*h.vvir s how the h\t 1 
a«sti* liivi he. iiliv d it 

I Ik hiliiLi si ■ niMM ils i d i\v *li itci, 

1 the | leiirnin i \ i \pc nsis 

2 tin cvpinvc* or in* is»u u> ln»e i ’eluntures, 

1 the uncui it oi *he i/> dvnH, \ uenl md t> icIl muk , 

1 dl th III ut ihi wo ip ) wli I. ii til isait un lblt) 

sun eil nil n\ id ils sm. 1 miM U tittil to be suuud 

5 ( i inn ism >ns i id disuiuul in hms md hhciitua r 

^ II s 

a loins tn> tin pi ehi e it hiiLi by employees, 

7 the niimbei md ainnarl «t m\ edt m ihle dcbcniun 

S P itieulirs i f o leheuiiMCs w\v b hive been terltemed l»\ t 

pi lvailihle loi ie issue 

0 Sh res ip md Inn In uhsidnn i imp nuts 

10 rlv lialinu sheet of i holdmj minp'nv must slim* 
putKulus is in its sLibsidnry eommny 

11 the unuun’s mil loam is to direeUrs md officers, 

12 the total ainoun< pud to the dire Unis foi letnuneralion 
The balance shed must be audited and signed by two dueetors 

or one if there is only one The auditor's re pint must be attached 
to the balance p hctl and read lo the company in general meeting 
The profit and loss account must include particulars showing 
the total oi the amount paid whether as tees, parcentages or other¬ 
wise to the managing agent, if any, and the directors respectively 
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s remuneration foi then semus and the totil ol the amount 
mitten off for depi tuition 

The b«ilance sheet and the piofit ind loss auoutii 01 an income 
1 nd expenditure account an. to be authenticated in the List of a 
I inking companv by the inanagci or managing igcnt and when 
thcic tie moic than thicc dueitois nC a coinpm\ In it lust 3 of 
the diicctors and where lime, m nut mme linn 4 dnuturs b\ all 
ihc directors and in the ease of other computus b> 2 dnectoa or 
nim (hue arc less than I iso elm dors bv the soIl director utd by 
<h< mamger oi mimging agent (if in\) ot the Lompin) 

V copy of the liiluue shut anil profit mil loss mount oi an 
fiat mu and expenditure ucmiiii lugitliu with i mps ot the 
uJiturs report must Ik sent 1o the lujisMir ind cxery member 
ul loinpi'is at leisl hniUni divs belui lb muting at sshuii 
i sum .uc to be lud lefnre thr mcmlius of thi irmipim 

\flLr ihc hilinu dircl and piofit ind los, utomP in the 
miomr ind expemliluu uuiunt is the Last m t y hi hm lieen 
in I btfoic the uimpus it ^ene* il malm* 1 copies lhc.reni 
* i d by the minigei u scut* in ul the lOiiipuis mint hi filed 
« #h ihr Reaistnr vsithin "'l dnvs after the* dale ul the general 
i v in., It tbi halanLL sheet is not pissed il the general meeting 
't Irment to thil cffid ind nl the uasons lliLrctoi must be 
■nr id In ihc hilmcL shed and l< the topic* tkuof ru|uued to 
I hit I with the Ktuisti u 

11 in an) rclurn rc*) r t, hilanci sheet, oi ciitifi ite any state- 
ui nt is mide which is foi in\ reison not tiur is rrgaid* my 
nnfMiil pailituliT, ind it il is dune sviHuHy knowuig it to lie til* 
P'ron so doing is pun shabk with impnsonment and fine 

Auditors: 

It his alieidx been noticed th it the annud balance sheet and 
Hi piof't ind loss account ui evuy com pan) must he ludited 
ume a ycai by an auditor The aitides ot a einipnv ii'iially 
pmv’Je for the appointment ol auditors as follosvs 

The first auditois may be appointed by tlie directors before 
Jhr 'tatutoiy meeting, nd if so appointed thc\ will hold office 
the fiist annual general meeting, unless \ leviously amoved 
l>\ u&olutinn of the members of the enmpans in general meeting, 
ln which case such members at that meeting m>y ippuint auditois 1 


L Section 144 (2). 
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Subsequently a company must appoint at each annual gentr »1 
meeting in auditor tr tuilitoi* to hold the office until the next 
annual general meeting. *1 it is proposed to appoint a pusoi 
other than the reining auditoi, notice of intimation to nommali 
that person to the nihci of luditors must be give 1 by a mcmhei « 
the comp in} to the coaijnnv not less than fourteen days httn 
the annual general roecn s ami *hc aani any mu»l thereupon m id 
a copy ol such nntac. to ihi ulinny uidiloi and give notice the i 
to its mimhcrs uihu h/ dverlPimint ui in in\ othei rn mi 
allowed lv the michs lot less ihin seve" d.n * he 1 ic the ann' 
general muting. 

Tlv following lusuis l iiu 1 1 lit u pointed \udi*ois — 

(') \ di ctor ii o*h i ol ilu Lnin,)in> 

(h) A naiinu ol 1 uh d icc'oi i fluer ( ti.pl in i sm 
» Pjp lit mpny) 

(l) \pi i 'i Mulilitd o ihc coi««] iiv »1 if up pus 
him 11 ni I i lilfi Ik otuls u Uni ul to i 1 
i mini) his ij ,h nnmnt hill ihiviipop he dctcim id 

II no ippoinfmcnt is in id* h/ »hi lompniv the Omni 
Government on the npluitiou of i number his the powei tf 
appointing in indpM ind fixing h 1 * unun nh i 

An udP nuv h n«n \ 1 bcfoii ihc nu i nun 1 ini 1 
meeting hv i lisilo ip in i ni al matin* 

Powers and Duties of Auditors : 

Thr i id toi-.’ dutu* ut 

(1) Tim 1 i n i ilu hindu s » in *.om,nns «n 
ihi uenun* *i i 1 s K,n y] »i run 1 d n L ha 1 , i i 
mcl 1 * i ''in p lii lifut the cnnipuiY m ikj.i1 men ip 1 
do ni* dun unn'ii of (flue iiiH the 'cpnit mv * sUiti— 

i > V r, iclliu i n ji tl t hnt t ht niicil dl 1 lit inform* 

i nns ind n turn* iv hiv mi i tl 

(h) Whtfhu oi if in thru ij liuon tin hilinc sh-rl uv 

the piofit uni If * mount ukircl to m the lepoit u 

drawn up in eonfoimils ttith the law ■ ind 
ft I WhHhi- ni not such balance *hr«Is rxlubit a true am 
(mice* \ iw of ihi date of the company's Lffmi 
itrfidmj <o the bed of T hur mfermUon ind ihi 
fxnlmdinns «i u to d^m, md is show i i l u Kioh 
i f tht lot ui} **[ d 
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(rf) Whether in their opinion bocks 01 it ount hm been 
kc.pt b\ the company is rcqimeu hv c 1)0 of the 
Conip inns \J 

(2) In ink U nuke i a poll as milt i liul ibnve the 
diuus line n^ht ci in 11 tmv* to Ihe hooks mil 

ucouuts mil vouchers il ihi c m\ in\ nil ire en ultd to uqured 
trim the ilinitn] s mil nbeus tit the tumpin> oin inform men 

ml \|lin in is nns be u ils ir\ n the pirloiniHi e it *ht 

•utJts ol ill uid rr 

Ihe mditors ire entitle 1 n itmvi lolnc 1 1 nil lie nd im 
uei il nuelmt, if the emipui> il \ nu i im cunints vihieh 

I ne been c\uninid ui it|X)rttd on b\ ll im lit to he lml bctoie 

lie LompuiY mil m > mile mv slit incm c \.\|linitinn the> 
ire will) respeil In ihe ie mint* 

The Aiulitns mil* n ki llem elves iLq i u c. * with i^ni 
'n is nnci * lie i up] me itklis ml nncVi h l no mi s \ t 
I ut thty la not humid is to ihe k* d asp mM In In us 

llin mist lit hi ik I mil must e\uti l reivonibk ue in 

hi eh h t <her h is oihriwisr ttuy mi hi sued lor 

t I u i i u l t u i 1 > i\i d\i ml lnvc nothing 

f < ith tin w m \ h h 1 u n s i l! m I lies 
in hi* t I wiUi lb i u f i c i t ul t of mikin*, 

is l 1 I T I l tl 11 * I m v I U t 1 1 I I till l PI 

1\ \ S mi t 1\1 1 rnrl I in 1 1 ii *\ pirf Ills 

imp tj ihlv ill i 1 is 1 lerlun i 1 eh m 
lincnl |Hstj i 1 1 c i mi m il iht In >1 h liiihl 1 

i itrtii ip ihe lu tninu i ( l »i th i i^uns I > 

ni f Im md i h \ e f i i 1 ie is I 1 i h Vs i, 
si n** i r 1 in Ppm lid si Mjuii^ thi they rt 

ii st i ii i 1 flits ki it is i 1 1 i l 1 in u w i Ii r L.S 

its i i n * Me id hiwul l> t* i usdin^ win lv 
i 1 ill ilicI llu y si mild | n h t to lIii 1 * n ml rr M n it e i fi u 

tHcrrrelu* mud in ♦lie t k ui ui Jn iithmli d edcii 
ution of the h lime sh it Ihiv si o ild set i un Ii imprison 

with the be Is u» <hi i mpiny thil i 1 wi* pionil cl twn in 

> is to show the cori ct hrnti il position 

If the audito s fill m then dot' to i the loi eel finmei I 


1 ln Ri London e tcnuil Dink (IS 0 ") 1 Cli 
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position of the company and it suffers damage, the auditors arc 
liable for such damage. 

QualificAtion and Appointment of Directors : 

No person can be appointed or act as an auditor of any com¬ 
pany othec than a private company unless he holds a certificate 
from the Central Government entitling him to act as an auditor of 
the company. The remuneration of an auditor is fixed by the 
general meeting which amount is paid by the company. 

Meetings of the Company end Re so lu tions : 

The general management of a company is carried on by 
directors who arrive at particular decisions in the mcetmgs of the 
board of directors. Uut the shareholders have to meet sometimes 
to make themselves .iu]unintcd with the affairs of the company. 
The meetings of shaieholdcrs arc of three kinds: (1) Annual 
General Meeting, (2) Extra-ordinary general meeting, and 
(?) Statutory meet inn 

(1) Annual General Meeting : 

A general medium of every company shall be held within 
eighteen months from the date of its iiicor|xjration and thcreaftci 
once at least in every cilcndar year and not more than fifteen 
months after the holding of the last preceding general meeting 
If default is made in calling such a meeting every director ui 
manager of the company who is knowingly and willully a paiiv 
to the default shall be liable to a fine not exceeding five hundred 
rupees and the court may on the applu'lion of auv muuhcr ni 
the cumpam, rdl or direct the calling of a general muting of the 
company 1 . The duectors of every com pans must hv before the 
rompim in eimr.'l meeting .« balance sheet and profii and loss 
account. # ir in thr i ise of a company not trading for profit, in 
income and expenditure account, for a period covering nine months 
from the date of the meeting, and in the case of the first meeting 
after incorporation, for a period covering eighteen months from 
the date of incorpofgtion. The balance sheet and the profit and 
loss account or the income and expenditure account must be 
audi.'cd bj the company's auditor and the auditor’s report must 
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be. attached thereto Lverj compmv othci thin a pnvjtc com- 
p my must send a copy oi such balance sh< ct and proht and loss 
arcuiinl m inainu and expenditure account so luditul togclhn 
svith a copy of the auditoi s repnit to the registered iddicss oi 
every member of the company at hast fouitLen ckqs hiiore the 
meeting at which it is j o he laid belori the mimbtis nl the com 
pany and shall deposit 1 copy at the registeitd offi i it lilt coin 
pauy foi the inspection ol the membcis The dilute s must ilsu 
ittach to csLry balance diu.t a icporl about the litc of the 
companv s business, the amount, if any, which thes if commend 
should he pud b\ wav n* dividend ind the amount, li any, which 
tlicv propose to liitx to i Rcseiu Fund 

( 2 ) Extraordinary General Meeting : 

All meetings other than the annual meetings oi those pin 
sided for in the articles are known as extraoiduuiy gcneial 
meet me These meetings miy be i ailed uthti bv the directm 
oi the shiiehnkleis bhareholdeis holding not less thin one-tenth 
ot the issued share capitil ol the compiny upon whali all Lalls 
oi other sums then due hive been paid, mav send a requisition, 
signed bv the requisitions and stating the oh|ects of the rerpu 
> it ion, to the diicctuis tor calling an cxtiamdinaiy general 
meeting ol the company If the directois fail to call a meeting 
within twenty-one cliys nl tin requisition the requisitionisls oi 
a majority of them in value, may themselves tall the meeting 
provided they call the meeting within three months of the requi 
vitinn Any reasonable expense incurred by the requisitiomsts 
by teason of the failure of the directois to convene the mi King 
duly must he lcpud to the icquiwtinmsts by the company and ihc 
onmpjnv may deduct it from the fees nr remuneration of the 
directors 1 

(3) Statutory Mooting : 

Every public limited company must, within a period of not 
less than one month and not more than six months from the date 
it which the company is entitled to commence business, hold a 
general meeting of the members of the company This meeting 
is called the “statutory meeting 11 The directors must, at least 

1 Section 78, 

17 
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twentyone day, ^ tbc day on which the meeting is held, lo. 
ZtA a report to every member of the company. Tbs report must 
be certified by at least two directors or by the chairman of thr 
directors. This report is called the “statutory leport” and musi 
contain the following particulars 

(a) The total number of slures allotted. 


(b) The total amount of cash received by the company in 
respect of all the shares allotted. 

(r) An abstract of the receipts of the company and of the 
payments made thereout up tn a date within seven days 
of the date of the lepoit. 

{d) The names, addresses and descriptions of the direct ms, 
auditors, managing agents or managers, if any, and 
secretary of the company 

(e) The paititulars ol any cnntiau the modiheitiun nl 
which is to be submitted to the meeting bn its 
approval, hive (her with the furtimlars of the rmidihi i 
tion or propos'd modification. 

(/) An account of the preliminary expenses of the company 

(g) Arrears, if any, due on calls from ducctuis, mm icing 
agents and managers 

(A) Particulars nl any commission 01 hrokei u. paid oi 1 
be paid in cnnncctinn with thL issue 01 mIc of shnes to 
any director, managing igent or manage 1 

The members of the company present at the meeting shall 
be at liberty to discuss any matter relating to the formation of 
the company 

If the directors fail to observe the above rules, they arc liable 
to a fine up to Rs 500 I- 1 2 . 

In else no statutory meeting is hdd within the list date on 
which such meeting ought to have been held, a shareholder, i 
creditor 01 the Registrar may apply lo Ihe court for the winding 
up of the company after the expiry of fourteen days from such 
last date, and the court may order for winding up in such an 
event*. 


1 Section 77 

2 Sections 162 and 1 66 
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Ruka of Procedure u to Meetings and Votes : 

The routings oi a lomiany ire usujll) t llu! In <lu dors 

But unless arlitLs pi iviJc othtiwuc two nr moie 

Personscutitlulto J lLl)| jj trs l l0 ld in not l LSS linn on i nlh nf paid 

>n\tnt in i f ings . * . 1 * * 4 

up shire c ljnt I i m i II i mating 

I In imirl is ilsu competent to convene i mutiny cithu it 

the inslmu of i shanholdu m oil its own null itnc whui it 

i llu i wise inipr icticihlc to till i imetin^* 


the conduit nf 
meltings 


] xcept m tliL i ist it l ] nvite u mp in* i otict oi ill routings 
m writing must he ^vui In lvu) shuihulcki it lust hiuitcen 
divs h lore iht hnl Iin., ol such meetings 1 The 
Ruks is to m tut should hi suit'd pusoiulH oil e\uy shut 
h Jdtr hut ii the iituks lllow it miv be str\ed 
b\ post Hit noli l must lit sufficitnt to show 
the lnembtrs substmtulK the ob|eit i f iht mating, e i notiu 
ol r solution to liimisL the upilil hnuld specify the amount of 
tin pi up* std mm isc 1 II in\ spun) business is to be Iruisiilcil 
the notice musi specify its n itme Thu m 1 icsstn v\ Henderson’ 
i notiu LOiiVLium, m cxti inidin uv t,uiu d inethnt, to consider 
two ilkiniliu sihuncs ol iimnstnution wis held hid because 
the nnticr did not disclose thil the directors were mtucsted as 
indirwriters m one of the sc hums Iht only business which can 
be x ilirilv tnnsiclcd it tht mctlin.; is to confirm or reject the 
pinposil of which not ill his been aiven Mtuntives proposed 
h w i> of intendment will not b. in older, unless uivrrt 1 bv the 
ttnro of the notice 

Quorum inn s the iixul 1111111111111 number of memhcis nf 
n> bods which must b present fi the nropti mil \did Innsii 
tion of mi matin., rf 111 it body In Ihc cist of 
Ouojuih lomjum the jiMMim lor meeting 1 ol shire 

hdckrs is gcncnlls fixed by the iitulrs Bit if the irtulis do not 
tirviHc for tlu quotum then 111 the eisc oi 1 pubhi company 
it lust five members ind in the c 11 of 1 pnvite comp my at least 


1 Section 79 (2) 

* Section 79 (3) 

i Section 79 

4 MaiConnell tt E Poll ft Co Ltd (1916) 2 Ch 57 

* (1199). 1 Ch B61 
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two members, must be present personally to foim j quotum 1 . 

The ai tides of a company usually provide as to win shall be 
the chairman at meetings But it the articles arc silent, tach 
Chiunun nitetinn chniiso, its own (.hauman, provided thuc 

. . . ' M“«»uin hclmc the election ot thi djunno 

takes place. The pawns ot i dnirm.u» .ire as follows 

(1) Ht maintains mdn ..ml loiulikts tin mutmu pnu.lv 

(2) He has the pnui to riuliu ilu usult »l . lllU tl i L 
by show ot hands and In. declaration is conclusive miles , ) 
wrong on its tact 

(3) He has the righl to idjnuiii the meeting at his disui 
tion but onlv if a case fur jdfmunmuit has ansen. 

(4) If the articles provide hi nny have a casting vote, in 
addition to his ordinary vote, o erasable only in the ease of 
equably ot votes print to his using the easting vote 

(5) He nu) decide points of oidci and at anv time take a 
vott ol the miiuntv on the question whether the discussion shill 
stop 

hveis niemlKi ol i comp ms limited In sIijils his m voli 
Vn hng in rtsput ol ei li shaie It the shares are turned 

into stick then tverv member will have one 
vote in lesprct ol each hundred iupi.es of stock A membu of 
anv company not limited by shires has only one u>tL iriespedive 
of the Humber of shares he may hold 

All questions in a meeting are gencullv decided by a show 
ot hands But wheic voting hv shim nt hand is consideierl un- 
p o H s itisl ilIoi v oi vs here it is undesuahlL, a poll may 

he deminderl \ poll ein onlv he demanded by 
at least five membu s, or the than man m any mcmbei or mom- 
bets holding not less than one-tenth oi the issued cipilal which 
cjmes voting rights The rhauman then fixes the time and place 
for tjking the poll and on a (Kill even absent members may vote 
through proxies 

A 'proxy' is a stamped instrument in wilting authorising n 
person lo vote as proxy lor a shareholder at a certain meeting. 

The pei Min so authonsed must be j shareholder 
himself The pmxs must he signed by the 


Proxy. 


1 Section 79 12 (b)l 
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appoints and deposited at the registered office of the Company 
at least seventy-two hours before the time of the meeting. There 
can be no power to vole by proxy unless it is expressly provided 
for by the Articles. 

Resolution s 

l.csolutions ot .1 company ait 01 ihie< kinds: 

1. Ordinary Resolutions : 

"1 hat 's, a resolution passed by a majority nl persons at a 
ginual meeting. T lie resolution is jiassid in the oidmary way 
md deals with (Jidinaty business, such as, passing of accounts 
appointing diiuAnis and so on. \o notice oiccl Ik given ol such 
oidinaiy -LSoluiions unhss »hc aiticks so liqiuu Hut notice 
ol all oidinaiy ic sol lit ions to he pinposul ai 1 hi slatutoiv meeting 
must be aiven 1 2 * . 

2. Extraordinary Resolutions : 

Vn cxtiauidmary ic soli it inn is i a solution jiasscrl hv a 
nu|Oiitv ot at least rhui ijuaitus ul the uicnibeis picscnt at a 
genei.il muting who au mlitlcJ to vote .uul do vole, such meet¬ 
ing hung conventd hv n.ilui spent) ing the iiMiliiiion and stating 
lhat it would lie piuposed as an extraordinary irsnlut vnr. It is 
ol iicussaiy ill it all c vliamdiiiarv business must be conducted 
hv (Xtiaoidin.uy i (miniums unliss the ai titles so rtc|uire. It is 
iiiuallv used lo wind up a Company voliiht.irdv on ihe ground 
lhat it cannot continue, its business hv reason ot ils liabilities jnd 
that it is aclvisahle to wind it up Ihe articles usually pmvidr 
lhat direitms m.iy he removed by cxtiamdinaiv lesolution. 

3. Special Resolution: 

A special resolution is a resolution which must he passed hv 
a thief quarters majority ot those entitled to vote, and voting ai 
the meeting' of which at least twenty-one days* notice has Iren 
given specifying the resolution and stating that it would Ik pro¬ 
posed as a special resolution 9 . Special resolutions are necessary 
for the following purposes among others 


1 Section 77 (N). 

2 Sechin 81 (1). 

’ Section 81 (2). 
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(a) to alter the articles of the Company : 

(ft) to alter the memorandum with leave of the Court; 

(c) to change the name of the Company ; 

( d ) to reduce the capital with leave of the Court. 

Copies of special resolutions must be sent to the Rcgistiar 

within fifteen days from the date of their adoption. 

Borrowing Powers s 

A company cannot huiiuw unless allowed by its memoran 
dum. But in the case of a Trading or Banking Company such a 
[Kjwcr is implied even though it is not mentioned in the memo 
randum. A company may hmiow imme\ in the following 
ways:— 

(a) by issuing debt'mints or dcbcntuic stock : 

(ft) by issuing bills uf exchange., hunilis n i piomissuty 
notes ; 

(c) by mortgaging moxablc piopcrtics oft the cumpanx ; 

(d) by nioilgagiiig immovable piu| cities of the company; 
(r) hy depositing the title deeds ut the company and 

creating an equitable mortgage. 

The most important of these methods of borrowing is the 
issue of debentures in debenture ^nck. So xx'c shall study this 
in detail. 


A debenture is .1 document bx xxliich 1 company acknow¬ 
ledges its debt to the lioldci tlincof undi_r certain terms and 
conditions contained ir the document These term and conditions 
usually refer to the interest In he paid, the mode of repayment 
of the principal and the seiuiitv gixen for ensuring these payments. 

Debentures can lie classifier) as follows on the basis of the 
terms and conditions of issue. 

(a) Simple or Netted debentures The company by these 
debentures simply promise 1 i> repay the principal amount lent by 
the holders and also interest at fixed rates thereon. But such 
promise is not secured hy any specific charge or mortgage of the 
assets of the company or any part thereof. The holders of these 
debentures, therefore, are unsecured creditors of the company. 

(ft) Mortgage debentures By these debentures the 
company's promise for payment of interest and repayment of the 
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principal is secured by some charge or mortgage on the total 
assets, or any part thereof, of the company. If the debentures 
are secured by such a specific mortgage on any assets of the com¬ 
pany that the debenture-holders become the virtual owners of the 
assets, the debentures are known as Debentures with a fixed charge 
or Fixed debentures . If however, the debentures are secured only 
by such general charge or lien on the assets that the company can 
deal with the assets in any way they like in the interest of the 
business, the debentures are known as Debentures with a floating 
charge or floating Debentures. 

(c) Redeemable Debentures These debentures are such 
that the company reserves the right of paying them off and can¬ 
celling them on or after a certain date. Usually the redemption 
payment is made out of a fund specially created known as the 
Debenture redemption fund, or out of a fresh issue of debentures. 

(d) Irredeemable or Perpetual Debentures :—These debentures 
are such that by the terms of their issue the company is never 
bound to pay them off except in the case of winding up or default 
in the payment of interest. 

Difference between s Shareholder end a Debenture-holder: 

A shareholder is fundamentally different from a debenture- 
holder. We may note the differences as follows: 

(a) Money raised by the issue of shares constitutes the capital 
of the company. But money contributed by a debenture- 
holder is only a loan due by the company. 

(b) A shareholder is a proprietor of the company. But a 
debenture-holder is only a creditor of the company. 

(r) A shareholder shares profits cither at a fixed rate of 
dividend or at a variable rate. 

(d) Debenture-holder can be paid off. But shareholders 
cannot be paid off except where the company is wound up, 
or a reduction of capital is effecled by remitting the un¬ 
called money on shares. 

(r) In case of winding up, the claims of debenture-holders 
have priority over those of shareholders. 

Debenture Stock: 

The difference between a debt secured by debenturex and 
debenture stock is very much like the difference between shares 
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and stock. Debenture stocks need not be of any particular de¬ 
nomination but may be subdivisible into any amount. DcbcmuK* 
stock is, theicforc, the whole debt of the company merged in out 
lump. A debenture stock hoi tier can, as such, lend either Rs. 10| 
nr Rs. 10,8 or 111- and so on as part of the total debt ul ilu 
l ompjny, but debent unvliuldcrs cannot lend othctuisc than in 
terms of fixed denominations, r.g. Rs. l(l|- or Rs. 20j- or Rs 5f 
or Rs. 100|- and so on. 

Remedies of Debenture-holdera : 

A dcLca luro-holdLr who wauls to ituhsc his securus and 
recover thr money he has lent, has the following remedies • 

(1) If the debentuic is icgisicud lutuic the windin^ up 

of the Lompany, the huMci will be ileum J \ seciuul ircdiloi ami 
he will have piiinily over ill oihu crtdilois. Hut ll die 

ilebcnliiie is registered aitei ilu binding up lias alieads 1**11 
minced, he wi 1J rank r quaJly with iithii unscniicd ucdilirs 

(2) He may mu on hilialt ot liimseli and all olhu 

debenture-holders lui the iao\uy ol tin money Lnt. In such a .as* 
“the court appoints a 1 ccci\ li, and if iicusmiv a min.;ii and 
iIlcIiks the dibenlLircs to In • iViige on .hi as f els the omnany 
and orders 1 salt of Ihc properly.” 

(3) Hr may present a pilitum loi the winding up un* 
company. 

(4) He may leahsj his seiunty hy iorcelosuu and < k \lun 

the company fails to make payment if thr piinupal and mteiiit 

as stipulated in the trims of issue. loieelosure luiiin^ *hr 

process bv which the light uf the company to ndrem the drlu 1 - 
turcs is closed fi.e. barred). 

(5) At any time after the primipal money secured b\ the 
debenture becomes payjble, the* debenture-holder may in writing 
appoint any person or persons to Lie recaver or receivers of the 
property charged by the debenture. Auv lcceiver so appointed 
shall have the jxiwer— 

( 0 ) to get in and take possession uf any of Lhc propeity 
chaiged ; 

(b) to carry on the business of the company; 

(c) to sell any of the property charged ; 

(d) to make any arrangement or compromise which he shall 

consider to be in the interests of the debenture-holders; 
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W to a^ply to At court to appoint a receiver, 


A debenture-holder can appoint a receiver, as mentioned in 
clause (5) above or he can apply to the court to appoint such 
a receiver, as mentioned in clause (?) above. A court may also 
appoint a receiver in a debenture-holder’s action for the recovery 
of money lent, as mentioned in clause (2) above in the following 
cases : 

(a) if the principal money lent has become due; or 

(by if the company is wound up; or 

(c) if the security, i.e. the debenture is likely to be jeopardised 
even though there has been no default in payment of 
interest and no winding up, e.g. if the property of the 
company is attached in execution of a decree obtained 
by a creditor of the company, or if the company has 
closed down its business and so on. 

Difference between a receiver appointed by the court and 
n receiver appointed by a debenl ure-holder * 

(1) A receiver appointed by the court is the agent of the 
court and as the court cannot be liable on the contracts he makes, 
he is personally liable on these contracts. He is, however, entitled 
to be indemnified if he incurs loss or damage on account of such 
contracts out of the assets of the company in preference to the 
claims of the debenture-holders. 

But a receiver appointed by the debenture-holders, according 
lo the terms of the debenture, is the agent of the debenture- 
holders. As such the debenture-holders are liable on the contracts 
of the receiver unless the terms of the debenture provide that 
such receiver will be the agent of the company and nut of 
debenture-holders. 

(2) A receiver appointed by the court performs his duties 
much more smoothly as interference with his work or duties 
would amount to a contempt of court. Furthermore, no suit can 
be commenced against him or in respect of the property in his 
hands without leave of the court. 

But a receiver appointed by a debenture-holder enjoys no such 
advantage. 

In a mortgage the interest in a specified immovable property 
is transferred as a security for a debt, but if immovable property 
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is made security for payment of money (such 1 money may or 
may not be a debt) to another without any transfer of an interest 
in the property, it is a charge. A debenture, as we have seen 
before, can be secured either by mortgage or a charge. 

The following mortgages and charges created by a company 
should be registered within 21 days of their creation in order 
to have them treated as secured debts in case of winding up. 

(a) A mortgage or charge for the purpose of securing any 
issue of debentures. 

(ib ) A mortgage or charge on uncalled share-capital of' the 
company. 

(r) A mortgage or charge on any immovable property. 

(d) A mortgage or charge on any movable property. 

(e) A floating charge on the undertaking or property of 
the company. 

Effect of nonregistration : If any of the above mortgages or 
charges are not registered as aforesaid, they will be void against 
the liquidator appointed in the event of winding up and also 
against other creditors. They will rank only as unsecured debts. 
Ill certain cases where the court is satisfied that the delay is 
accidental, the court may extend the time for registration beyond 
twenty-one days as aforesaid. 

Winding up or Liquidation : 

The legal process by which a company is put to an end is 
known as winding up or liquidation. When it becomes difficult 
for a company to carry on its business due to financial embarrass¬ 
ments or the business having becomes illegal or for any other reason, 
the company stops its business by winding up. The purpose is 
to realise all the assets of the company, pay off the creditors and 
if any surplus is left after that, to pay off the shareholders. The 
Companies Act lays down three modes of winding up : 

’ (1) Compulsory winding up by the court, 

(2) Voluntary winding up without the intervention of the 
court, 

(3) Voluntary winding up under the supervision of the 
court. 

Let us now proceed to explain the above three modes. 
Compulsory winding up by the court 1 : 


1 Sscfion 162. 
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A company may be wound op by the mutt 
(i) It the company has by a special resolution lesolvcd 
that the compjnx lie wound up by the cturl 
(n) If default is mule in filing the stitutorv icjKut 01 in 
holding the stitulon meeting 
(r*) if the company docs nut commenc*. its business within 
a >eai from its mcntpoi it'nu or suspends it' business 
for i whole scai 

(tv) If the number oi shutholders is reduced, in the c\m if 
i puvite compui), below two ui in the list oi iny 
other compius below sevui 

(if) If the comptny is uniblt lo piy its debts \ uimpanv 
is deemed uiiihle to piv its dehts- 

(*) d 1 iti'ldo to \ibj n the conrminv is inclebkd 
ill l sum excttdm^ five hundiid lupces serves a 
wiitten notice on the company lo piy tnel the 
compute dot* noi pij within tlaicc weeks, 

( b) it i creditor who has ibl uned a decree igunst ihr 
comp im l mnot get bis deeicc satisfied 

(c) if tlac loiiM is silisfied ittu t iking into account 
the contingent incl pmspLttnc liabilities oi the 
compinv th it the compinv is uiible to pav its 
1 h*s 1 

(r/r) If the cnuil w of opinion th 1 it is |ust ind ecjuil ible 
thit the kompins should In wound up Undu this 
list heidii*, ilc uiuil his pit isJilIiou lo wind up upon 
any ground not neiessinh similu to the foieimmg 
grounds In putiiulu the following eases lux been 
held tn he within this he irliiu, 

(a) Wheie the suhsti it uni ol the eoinpux his worn, 
le llu piiiuipil luiwiii s lor which it was loitned 
his become impossible oi impi telle able 

(fi) It the comp ins w is hirnitd (or a trmduleiit pur 
pose or is being timed on in a fiaiiduUil manna 

(r) If the affnrs of the enmpmy Linnot be continued 
because of i complete deadlock 
Feu the purpose of obtaining i cnmpulson winding up older 


1 Section 163 
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of the court, proceedings must be started by a petition for winding 
procedure in up to be presented either by the company, or by 
winding up one or more creditors, or by a contributory, or 

by court. by the registrar. A ‘contributory' means anyone 

who is liable to contribute to the assets of the company in the 
event of dissolution. It usually refers to a partly paid-up share¬ 
holder. A contributory can present a petition for winding up 
only when the number of members is reduced, in the case of a 
private company, below two, or in the case of any other company, 
below seven, and the shares in respect of which he is a contributory 
have been held by him for at least six months during the eighteen 
months before the commencement of winding up. The registrar 
is not entitled to present a petition for winding up except when it 
appears from the balance sheet that the financial position of the 
company is such that the company cannot pay its debts and the 
permission of the local government has been obtained for sub¬ 
mitting such a petition. The petition for winding up must be 
verified by an affidavit, a copy of which must be served on the 
company. The day of hearing is appointed by the court and after 
hearing the parties and considering all the circumstances of the 
case, the court may cither refuse to grant an order for winding up 
or order the winding up of the company. If the order for 
winding up is made, the court generally appoints an official 
liquidator or liquidators in order to conduct the proceedings in 
winding up of the company and to perform all such functions as 
are incidental to the winding up. 

Effect of winding-up order by the court: 

A winding-up order of the court has the following 
consequences :— (a) The company is deemed to be wound up 
from the date on which the petition for winding up was presented. 1 
( b ) No suit or other legal proceedings can be proceeded with 
or commenced against the company without the leave of the court. 
The object of this provision is to keep the assets of the company 
intact in order to pay off the creditors equitably in accordance 
with the provisions of the Companies Act. If suits were allowed 
against the company the assets would be wasted. 2 (c) If any 


1 Section 168. 
3 Section 171. 
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person has obtained a decree against the company he cannot 
execute the decree or attach the property of the company without 
the leave of court. The object of this provision is the same as 
above 3 , (d) All the property of the company falls into the custody 
of the court from the date of winding-up order. The official liqui¬ 
dator takes charge of the properties as the agent of the court. The 
object of this provision is also to prevent wastage of the company’s 
property to the prejudice of the creditors". 

Voluntary winding-up: 

“The object of a -voluntary winding up is that the company 
and its creditors shall be left to settle their affairs without coming 
to the court, and to provide them with every facility for applying 
tci the court if necessary”." 

Ways in which a company may be wound up voluntarily 4 : 

A company may be wound up voluntarily when— 

(1) the period fixed in the articles for the duration uf the 
company has expired, or an event upon which, according to the 
articles, the company is to be wound up has happened, and the 
company has in general meeting passed an ordinary resolution 
to wind up ; or 

(2) the company has, for any reason whatsoever, passed a 
special resolution to wind up voluntarily ; or 

(3) the company by reason of its liabilities has passed an 
extraordinary resolution that it cannot carry on its business and 
that it is expedient to wind up voluntarily. 

Effect of voluntary winding-up s 

(1) The voluntary winding-up is deemed to commence from 
the passing of the resolution which sanctioned it D . 

(2) After the commencement of the winding up no shares 
can be transferred without the sanction of the liquidator 6 . Thus, 
in Taylor’s case, 7 it was held that shares transferred with the con¬ 
sent of the liquidator had the effect of making the transferees 
members of the company. 

1 Section 232. 

a Section 175. 

3 Topham on Company Law, 10th Ed., P. 259. 

4 Section 203. 

6 Section 204. 

6 Section 205. 

T (1897) 1 Gh. 298. 
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(3) Members cannot alter their status after the commence¬ 
ment of winding-up. 1 2 * Thus, in Castello’s Case/ it was held that 
where shares were transferred to a minor after the winding-up 
the minor could not ratify the transfer after he attained majority 
as he cannot change his status as a minor after the winding up. 

(4) The legal entity of the company and powers appurtenant 
to that continue to exist until the company is completely 
dissolved. 

Kinds of voluntary winding-up ; 

There are two kinds of voluntary winding up : 

(A) Member’s voluntary winding up. 

{B) Creditor’s voluntary winding up. 

* 

(A) Member’s voluntary winding-up : 

To bring about a member’s voluntary winding up the 
following conditions must be satisfied. 

(i) The majority of the directors must deliver to the 
Registrar a statutory declaration that the company is 
solvent and that the company will be able to pay its 
debts in full within three years from the commence* 
ment of the winding up. a 

(if) After the above statutory declaration the shareholders 
must meet and pass a resolution, ordinary, special or 
extraordinary as the case may be, for the winding up of 
the company. 

The company in general meeting appoints a liquidator or 
liquidators and fixes his remuneration for the purpose of winding 
up and distributing the assets of the company among the creditors. 
On the appointment of a liquidator all the powers of the directors 
come to an end except so far as the company in general meeting, 
or the liquidator, sanction their continuance. 4 

If the winding up continues for more than a year the liqui¬ 
dator must summon a general meeting of the company at the 
end of the first year from the commencement of the winding up 

1 Section 227. 

2 (1869), L.R. 8 Eq. 504. 

8 Section 207. 

4 Section 208 A. 
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and of each successive year 'uad lav beto*x tlu meeting an account 
cf his conduct 1 After tht aflaus of the cnmpipv m fully wound 
up, the liquid itor must prepare a final account and ull i etnual 
meeting of the cumpinj called the final meeting which must be 
properly idvutised Within i week nJ the find mectin^ the Uqui 
dator must send a copy ul the ucount md i return of the me lL ing 
to the Rcgistr r lht Rtgisli n resist us the luoiints uul k turns 
ind it the end of thru mon<h from uich attrition the iompi \ 
is dissolved' 

(B) Creditor's voluntary winding-up : 

Wheic mi dedu ition is to solvency < f the cimipui) is m d 
md the shireholders pass i resolution foi winding up tlu wind iu 
up is known is creditors voluntiry winding up 1 I Ik imuduu 
lor i crcditoi s voliuiry windine, up is i* fillows 4 

(/) The eumpans in i ^cnei il mcLtim, pisses 1 resolulicn 
for voluntuv winding up without ur\ pnoi declaration 
ol solvency b\ the directors 

(n) The lompuiy must c ill i meeting of f ht creditors foi 
the simL tlu oi oil the ncvl h Ilnwin div on which 
tlu ibove me ling is held 

(/«) The rlntLlois must li\ I hire th mcitnu, of the 
c ret hi ms si it erne nt o 1 he | lUon 1 the «.ompin> 
uul t list of mditois 

(i) One nf lht luteins i > pi i i It \ti the meeting il 
tlu dii eel oi 

The ncehiois md IhL shuehtlJes mis in *hcn res,H five 
TKitin^s nomin it i |trson is liepi d n u but if tluv ih im 
lifferenf pci sons tc tel i liquid it i I 1 i noniimt il ll c «.re hti is 
lull he Lome the hquilum 

The Liidit ts inly ipprmt ion tv / of m pn l ion tonsi tin,, 
oi ten numbers of whim not nioi f h five ut 1o b mminitcd 
hv the hircholrlcrs 

Tf the winding up continue ft' mcie th n veir the liqui 
dator must summon i aeneril muling cf thL eompiny and i 

1 Section 208 D 

Sectirn 208 F 

* Section t Kff 

* Section 209 K 
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meeting of the creditors at the end of the first year from the 
eommcncemenl of the winding up, and of each successive year and 
lay an account lief ore the meetings 

On the affairs of the company being finally wound up, the 
liquidator must make up final account and call final meetings of 
the companv and the cteditors and lay the account before the 
meetings Within a week after the meetings the liquidator must 
send to the rcgistrai a copy of the account and a return of the 
meetings The icgistrar shall register the account and the return 
and on the expirv of three months from such registration the 
company is dissolved 1 2 * 4 

Winding np subject to supervision of court: 

When a company is being wound up voluntarily the cyhui 
ma> at in) moment ordtr that the winding up shall tike pint 
undei the supervision of the court “The effect is th it the liqui 
dator mav tv ruse ill his powers without the sanction of tin 
Court is in a voluntuv winding up, but subject to such rtslw 
tions is the tour! mw hrert 

The giounds on which an ruder loi suptivision is made wis 
summansed as follows m Re Prinu. ol Wales State Quauy Co 
( 0 ) Pailuhty of the liquid ilur, oi (b) non ubstivincc of thL rules 
of winding up; 01 (r) negligence or dilitonniss on the part of 
the liquidator in italising the assets ur (/) tin winding lip 
resolution bung olil lined hv fraud 

Thi remit his a discretion both as legirds the passitig ol thr 
supeivisum ordci uid is regards the naturt ol rcsliietions to bt 
imposed on the liquidator in cise the nrdu foi supti vision v* 
passed Thus m Rt Watson Sons, 1 it was held that the court 
has powus Hi impost such rtstnclions even as would turn a 
volunlus liquiditir 11 into almost a liquidation bv coml 01 it mw 
relax th resluctious where such is desirable In these respects 
the couil alwtys resnects the wishes n{ the cieditors and 
contributories r< 

1 Section 209 H 

2 Tnpham on Company Law, 10th ed, p. 268. 

"* (1868), 18 LT. 77, 

4 (1891) 2 Ch. 55 

n Section 223 
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Powers of Uqiohton: 

Powers of liquidators should be studied under-* 

(1) Powers of official liquidator, and 

(2) Powers of liquidator in voluntary winding up. 


(1) Powers of Official Liquidator: 

An official liquidator must obtain the sanction of the court 
in doing anything with respect to the conduct of the winding up 
of the company excepting that he can take into his custody and 
control the property and assets of the company and prepare the 
list of contributories without the sanction of the court. He shall, 
however, have the following powers with the sanction of the 
court. 1 

( a ) To bring and defend any civil suil or criminal prose¬ 
cution in the name of ur on behalf of the company. 

(b) To carry on the business of the company so Jar as may 
be necessary far the beneficial winding up of the 
company. This happens when the liquidator completes 
contracts undertaken by the company before the winding 
up and left incomplete at the date of the winding up, 
which if not completed, would seriously deplete the 
assets of the company. But this does not mean that the 
liquidator can undertake new business whose net effect 
might be to resuscitate the company. 2 

(r) To sell the property of the company whether by public 
auction or otherwise. 

(d) To do all acts and to execute, in the name of and on 
behalf of the company, all deeds, receipts and other 
documents, and for that purpose to use, when necessary, 
the company's seal. 

(?) To put forward any claims the company may have on 
any contributory, i.e. on any holder of partly paid-up 
share, when such contributory becomes insolvent, so 
that the company may be paid rateably out of the estate 
of the insolvent shareholder. For this purpose the liqui¬ 
dator may prove, rank and claim in insolvency. 

(/) To draw, accept, make and indorse any bill of ex- 

1 Section 179. 

•Re Wreck Recover, Co. (1880), 15 Cb. D. 353. 

1 $ 
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change, hundi 01 promissory note in the name of 01 on 
behalf of the company. 

(g) To raise on the security of the assets of the companv 
any money requisite. 

(A) To do all such other things as may be necessaiy iti 
winding up the affairs of the company and distributing 
its asets 

(2) Powers of Liquidator in voluntary winding up: 

A liquidator m voluntary winding up may exei rise all the 
above powers without the sanction of the court In the case ol 
member's voluntary winding up with the s met ion of in e\tn 
ordmaiy resolution of the company and in the cast of a cicditoi s 
voluntary winding up with the sanction of the court or the 
committee of inspection, he uin (1) pay any classes of crcditois 
in full, (2) compromise with creditors, and (t) eompiomise ulls 
liabilities, debts and claims between the company ind the innln 
butones or other debtors 1 A liquidator undtr supcivision of the 
court has the sinie powers is l liquiditnr ui \nkinliiy windup 
up subject to such restrictions as the Lourt miy impose 

Dutiea of Liquidator : 

The following ire the duties of the official liquid itnr 
(a) He must keep proper kooks ut leaiunt ind ilso minute 
books in which the minutes uf proceeding* ot meetings 
must be entered 

(A) He must submit to the court an account of his icceipts 
and payments at least twice a year 
(c) He may call general meetings of thr creditors or contu 
butories in oHer to ascertain their wishes 
(rf) Ht must prep ire \ hst of the conti lbulm us rfter giving 
them notice ind htuina their nhjection This list is 
litci on settled by th< (nurt, the effect of whuli is to 
mike every person induded in the list liable to makL 
contribution towards the assets of company 
(e) He must collect the assets ol the company, make calls 
is the court directs, and distribute the assets amongst 
the creditors, and if anv siuplus be left, to distubute it 


1 Section 234 
’Section 178 A* 182 
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amongst the contributories according as the articles 
provide. 

(/) He must convene a meeting of the creditors within one 
month from the date uf the winding-up order in order 
to find out whether the creditors want to appoint a 
committee of inspection to assist the liquidator. If the 
creditors want a committee of inspection the liquidator 
must convene a meeting of the contributories to 
accept the decision of the creditors or reject it. If 
the shareholders accept the decision, a committee of 
inspection is appointed with 12 representatives from 
the creditors and contributories. The committee has 
the right to inspect the accounts of the official liquida¬ 
tor. If, however, the shareholders reject the decision, 
the official liquidator must apply to the court for direction 
as to whether the committee is to be appointed or not, 
and if appointed as to who shculd be its members. 

The duties of a liquidator in voluntary winding up are as 
follows:— 

(1) In case of a members voluntary winding up the 
liquidator must, if the winding up continues for more than a 
year, summon a general meeting at the end of the first year and 
of each successive year and lay before the meeting an account 
of his conduct. The liquidator must also call a final meeting of 
the shareholders on the affairs of the company being wound up 
finally. 1 

(2) In case of a creditor’s voluntary winding up the duty 
of the liquidator is the same as (1) above excepting that along 
with the calling of the general meeting of the company after the 
first year and also of the final meeting, the meetings of the creditors 
must also be called. 

Distribution of Assets : 

After the assets of the company are fully realised all the 
expenses in connection with the winding up must be paid first. 
The surplus is then used to make the following preferential 
payments. 2 


1 For details re. final meeting see ante. 
Si Section 230. 
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(1) All wits, taxes, revenues and Losses due from the 
company 

(2) All wages and salar\ ot any clerk or servant and all 
wages of any labourer oi workti in respect of service tendered 
within two months before the winding up, not exceeding 
Rs. 1,000/- for each clerk oi seivmt, and not exceeding Rs. 500/- 
for each labourer or workman 

O) Sums due to any employee under the Workmen's 
Compensation Act, or andcr an\ piovidenl fund oi pension fund 
maintained by the company 

(4) The expenses of anv investigation by the central 
government 

Aftei the abo\c pa) meils if any halinct jemains, the 
unsecured creditors must be satisfied, and if am surplus is left 
even after that it is to be distnbuted amnngsl the contributories, 
%£, the shareholders The ilxr\i preferential payment do not, 
however iffcct sccuicd creditors 



CHAPTLR V 

NEGOTIABLE INSTRUMENTS 

The law relating to negotiable instillments in India is ton 
tamed in the Negotiable Instillments Ait ol lhbl Audi ding to 
Sec. 15 ot the Act a ‘negotiable, imtiumtnt' means a ptomiSMny 
note, hill ol exchange or iheque payable cither to ordir nr to 
hearer It docs not mention Hundis which is a vim common and 
important negotiable instrument in indi i It does not also explain 
the iiatuie and characteristics oi ncgrtnhlc instruments A 
uegutaalilc instrumuil may lie dcsciihcd as one the property in 
which is jcquiied by any one who takes it Ixmafidt and lor value, 
notwithstanding iny detect ol the title in the person trom whom 
he took it; fiom which it lnllows that an instrument cannot be 
negotiable unless it is such and in such a statt that the true owner 
could lianslu thit cunliact nr uigagemcnl contained therein by 
simple dchvuy ol the instrument 1 This definition involves the 
tallowing chaiactcnstiis of negotiable instrument, vis — 

1 Property in it oasscs liom hand to hind by mere delivery. 

2 The holdei in due uiui sc is not affected by defects in 
titlr ol his transferor or ot picvious holders 

5 1 he holdei in due couisc can sue in his own name. 

4 He is nut affected hv uitaiii defences which might he 
available against previous holders, e s > tnud to which 
he is no paity. 

5 It passes liom hand to hind like cash and can be 
conveniently assigned m discharge of debts 

Promiuory Note s 

A promissory note is an instrument in writing (not being 
bahk-nole nr a cuiiency-nntc) containing an uiu.ondilional 
undertaking, signed by the maker, to pay a cert am sum of money 
only to or to the order of, a certain person, or to the bearer of the 
instrument* Prom this it follows that a promissoiy note must 
have the following essential features: 


* SedSn^ JIli 011 ® ecun, ‘ a (5th cd), P 5, 6 
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(i) It must be in writing Mere verbal promise to pa) is 
not enough 

(v) It must contun in uncunditinnil piomise to pay If 
the promise 1c p\\ is dependent on certain condition 
which may 01 mav not happen, the instrument is not 
to Ik conside-cd is i piomissoiy note* Thus, it A 
promises in writing to pw B Rs 500 / slvui day* lfter 
his m irjiige v llh C or i r D s dt ilh, piovidul D leiscs 
him enough to piv hit *um the mshument is not 
n promisors note t lu no litnn of his mumge with 
C or Ds It uing him enough m \ 01 mis not hippen 
Rut if tin condition *n vs lmh the niviiicnl dt ninth 
is one w hi eh k cm C.I1114 In the ordmnv vp tel it inn nf 
minkind is ceruin ti hippen ill hough the time of 
its hippenn in is lit miLCitun the pmmis to ). iv is 
to he deemed 1 nionditinii il (S S) Thus if \ p onuses 
to piv 15 Rs S(0 n his fithcr s dc ih the piomise is 
imcoiuhlii) il u 1m f ther must du 111 the nortnil 
comsi of things ilthouji the lime when he will die is 
uncut un 

(in) It must not ninth urn 4 1111 1 tcknnwledgmcnt of a 
debt 11 wilting hut must iho contain a piomise tr> 
p-i\ Thus, if A wutes “Mi B I Q U Rs 1000 '* 
thr instiument will not he 1 promissmv Kite is there 
is no promise to pi) 

(iv) The amount pi unused to Ik- pud must be 1 CLitun 
and definite sum ut moncs Thus, if A piomises n 
writing to piv R Rs 500 / md vll ithei sums which 
shill bfcrmi clue to him the instrument will not lie 
1 promisson note is ihc imount promised is not a 
rertun aid definite sum of money Rut the sum 
piynhle will h reguded is ccitun and definite dthough 
it miy meludc futiue interest or is piv ible it an 
lndieitcil nti of cvchmgc ind nlthnue,h the instrument 
provides thit, on clefiult of pavment of an instilment, 
thL bal met unpaid shall become duo*(S#* 5 ) 

(r) It must be Mgied by the maker The person who 
draws the instrument ind signs it is ki'riwn is the maker 
and the person to whom the pittiae is made is known 
as the payee 
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(w) The pel son to whom the piomist is mult. musL also be 
a definite person A persoft ma> lit i delimit person 
although he i p mis-named or is design ilul b> desenp- 
tion only (S 5) 

(cot) Payment must be raide in legal moot) ol the tuuntry. 

We may lake the following two examples ot piumissoiy note 
which satisfy all the above conditions 

(a) 1 promise to piy R or order Rs 500/ 

( b) 1 acknowledge m>sclt to be indtbtcd to R in Rs 1000/, 
to be pud on demand, foi viluc received 

The usual form of i promissory note i.» as follows 



Cdi utta 

R> 000 / 

(Stamp) 

August Vth, 1W1 

[Three] months 

iltci dite [or on demand] 1 

promise to p i\ 

\ k or order [01 hearer] 

Rs 600/ 

R Ci 


Here R G n tht m 1 ci uid A k is the p lyu 


Bill of Exchange: 

A bill of txchingc is in instrument in writing containing an 
unconditimiil order, signed by the maker duecting a certain pci son 
tu pay i cutjm sum id money ouly to or to the ordei of, a 
certain lurson cu to Iht beucr nt the instiumtn 1 (S 5) From 
this it will be seen that tht essential elements in l hill of exchange 
ne 

(i) A written instrument to which there arc thiee 
pirties, (namely the diawtr, the payee and the 
drawee) ; 

(u) The instrument must rontain an mder to pay 
money, and 

(m) The i to P l Y must he uncondilion d 

Diffaence md 0 Prow, " or > noie 

1 In the^beco ma ]ter 0 r a holder of neg«tiaf ,n ly two parties* 
namely, thq ie he n * 

exchange t if B- 

mentnnec;— 
payee. » 9 
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2 A promissory note is always presented for payment with¬ 
out any prior acLeptance by the makei Hut a bill o£ exchange 
payable after sight lias to be accepted by the drawee or somebody 
else on behalf of the drawee before it can be presented for payment 
In default of such presentment the holder of the bill cannot make 
any party liable thereon 

A bill of cxchmge generally arists in the following way A 
sends K D goods worth Rs 1000 - In the business world pay 
men! is not usually made immediately A will probably draw \ 
bill and sign i1 in the usual fuim as follows - 


Rs. 1000/- 

Calcutta 9th August, 1941 

(Stamp) 

Two months aitti dite pa\ PD, or 

lo Mi K D 

udci, the sum oi one thousand iupc.es 

Bombay 

im v due imivtd 


A 


A will then picscnl the hill to K D toi the liltci s uup 
tancc It K D wntcs accepted” uross tl i bill it will mean 
thit K D binds himsdf to j iv Rs 1000' to P D or nrdti, two 
months ifter d itc In this cisc \ who driws the bill is known 
as the dfttwet K D on whom thr hill js driwn is known s thi 
drawer When k D lecepts thi bill, lie is known is the amp oi 
It mi\ will happen th it K D might isk i third pusnu T to 
accept the bill tor him In this use t will become the. lueptvt 
P D to whom the money is to be pnd is known is tht pavr< 
Instead of naming PDA might have ordered K D to piy 
him or to his order In th it use. V would hive himsclt become 
the payee 


A cheque is a bill of exchange drawn nn v ir 1 banker 
and not expressed to be payable otherwise Lnou ^a specif** ’7/ t) 
person who dt*W» the chequ no de® 4 ” ‘ , rtw er, 

M k .1,1 ol h» th. mAa* 
draws the instiument and signs it is Hr maker / 

and the person to whom the prtffnne fl* known 
as the payee. j 


The 
the hank on w'h 
* W 
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Difference between cheques and btlh 

(1) A cheque is always drawn on i hank But a bill tail 
be drawn on any person 

(2) A cheque need not be accepted bv the bmk on which 
it is drawn before it is presented for piynitnt But 
a bill payable after sight must be iceej ted by bt dr imt? 
before it is presented loi payment In del luit ul such 
piesentment the holder of the bill cannot mike ny 
partv Inbit thereon 

(•>) V cheque is payable on dennntl hut m the use ot i 
bill a giait of thiee diys iltei matuuty is illowtd in 
icspiet ot piyment 

(4) In the cue o( i bill the dnwei is disehirgcd iroin ill 
lnbilitv In the piyec if it is not presented within l 
rusonible time But the di iwer if i Lhtqut is dis 
limited from ill Iiilnlilv to thL piyet only if the diliy 
in presentment uuscs him loss and injury 

Negotiation: 

When i promissoiy note bill oi t\ihinge oi eheque is ti ins 
ferrtd to my peisoi, so is to constitute thil puson the holder 
'htreoi, the irstiument is sml to he oe^otnUd 1 Where dir 
mstiumenl is piyiblc to beuti it is ne^olnble by delivery thertof 
the holder oi i icgolnblc instrume-nt piuble to beater, 
dchurs it to B or Ms ujent to keep tor h The instrument his 
been ut^otnled to B But where the mslmment is payable iO 
order it is ntjotnble hv the holder by indorsement ind ddiurs 
thereof 


When the maku or holder ol i negolnblt msiiument si^ns 
the sime, otherwise than as sueh miku tor th* purpose of negu 
liation, on the back or fate thereof or on a slip of piper annexed 
thereto, or so sijrs for the same purpose a stamped piper mten 
ded t be lla nplcted as i negotiable yisli ument, he is simI to 
mdoi«Ml of * and is called the indorser J Indorsement is\thus 
a signals maker or a holder oi negotiable instrument for 

lly me hc n 

— )f B- 


a 5 

3 Si 


ion 


9 
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the purpose of negotiation. It is usually the signature of the payee 
on the back of the instrument. But it might be also the signature 
of the maker or any holder and might be on the face of the instru¬ 
ment or on a slip of paper attached to it or on a stamped paper 
where the stamped paper is necessary to complete the instrument. 


There are two kinds of indorsement 

( 0 ) Indorsement in blan\ : An indorsement is said to be ‘in 
blank 1 if the indorser signs his name only without naming anyone 
to whom or to whose order the payment is to 

Iadirsfltncnt ^e ma ^ e ‘ ®o l° n g as the indorsement remains 
in blank the instrument can be transferred by 
mere delivery as if it were payable to bearer. But even where the 
indorsement is in blank the transferee cannot get payment unless 
he signs his own name over the indorsement. (S. 16). 

(6) Indorsement in full : A 11 indorsement is said to be ‘in 
full 1 if the indorser not only signs his name but also adds a direc¬ 
tion to pay the amount mentioned in the instrument to, or to the 
order of, a specified person. The person so specified is called the 
‘indorsee’ of the instrument. 1 The indorsee becomes the payee 
on indorsement and is entitled lu U sue foi the money due on the 
instrument. The ordinary form of a full indorsement is “pay to 
A. B. or order” or “pay A. B ” A full indorsement prevents the 
bill from being transferred by anybody but the indorsee ; and none 
bUt the special indorsee or his legal representative can sue on it. 


Hob*: 


The spider of a promissory note, bill of exchange, or cheque 
means any person entitled in his own name to the possession 
thereof and to receive or recover the amount due thereon from 
the parties thereto. J Thus, to be a holder a person must be poss¬ 
essed of two rurhtgfc (f) he must be entitled to the possession of 
the instrument by*ms own right, ( 11 ) he must be entitled to recover 
the money due pn the instrument. Thus, in case of a promissory 
note sayable to A or to his order, A will become t u e holder as 
sooqjas he comes into possession of the note. But if the 

note with his agent B for safe custody, B will not t ^ c mc the 
holder although the instrument is in his possession. “ 

that A h»s not indorsed the instrument in favour ^ aD «hd as 
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such B cannot sue foi the mont) due on tht instrument But if 
V indorsed the note in fjvom of B, B would have become the 
holder 

Holder in due course: 

A hill ol cxdnngt or a puumssoiy note or i chequL might 
k either piwble to be ire r 01 to ordei In the use oi i bill of 
tAchangc era piomissuo note m 1 clicquw payable to bewn in) 
p rson who hunmts the possessoi ol such msmimcnt lor tons' 

It mum is known is i holder w tut tow re provided he came 
ii*o possLSiou beiorc the imuunt mentioned in the instiumem 
In. turn due ind he had no suAicil ciusc to believe thil iny 
It tut iaiMccI in tht titU of (lit pti >011 Iroin whom lit derived 
his title A puson will not he it sr ink cl is i holder in die tonne 
il he. is not in possession of 
pj session wilhout paying s ) • 

mentioned ,n the mstrumy, ^ txduu a hilb ] e t0 lhc 
ill It* in his puduessou l dlJWLr fur tht imount m(nlMmC d m 
neut hid bten obiamt I b hmi!L un]fc „ , t , s b le „„ demand> 

.ml.un.cnt to •« . must be presented to the dnwtc 

who fo, consult. .tun k.« iy othcr holder Wlthln 

a reason- 

llieturt, before the mount me „ mit lllblc tl> p „ unlcw 

( t hiving sumeunt t. uisc to hcui\ tU _jmu 1 
M ( of tht person lion’ uhmn ext j ian g t 1S h,ble to any bonafide 

“ "" B R ' “m mtntuwl m the Ml if tht 

l, 1 l ' * c ^ r " ''fuses to piv alter irteptanee, pro- 

p jsscssion ol lht imt.umutt be drwc , due notlu of ^ 

htcomt the hold,, ir due corn, rfu ^ to < or rcfuses 1o pay 
(.tic to (he instrument ( mis the draWK B ^ |o AfAmroi , 
mstrununt, indorse it in I mini 

11 the lndcnsee, sv.ll kmint Mu I £ ^ banker must pay it when 

[7“"? "fr^ I Y; u " ,'V h ” *°* -*ou» tari- 

m, ™ tht c ha , twfcth. t.tu f ^ b ^„ ^ 

1 "—- .. .. ... , ’pensate the drawer for any 

Tone for th. proto of Negotubfe ^ ^ ^ a ^ j 

A bill of c\ch inge is paj ihU nn d< m ys bound to honour the 
i ivment is mentioned It is also payable o foi instinct, limits the 
ptcificilly mentioned is piyihlc nn demine with the banker, cjg. 


1 Section r t 
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where he limits his right to draw cheques only upto the amount 
of Us. 50/- at a time, the banker will not be bound to pay il h( 
draws a cheque f >r Rs 100/-. The banku may also refuse to p iy 
if the diawer is a trusts in chaige of a trust fund and he draw s 
the cheque for any purpose other than that o[ tbe^ tru&i. 

4. The makti of a piomissuiy nolt must pay the money i 
the bearer at matunty it the note is payable to bearer. If the link 
is payable, to a specific person ul Lo his older, he must pay il 
maturity lo the specihL pci sun oi to his oidci 

5 The acceptor ot a bill oi exchange who accepts beknt 
maturity is liable to pay the amount of the bill at maturity 
according to the uppaient tenor ut the acceptance Payment 
according to appaient tenor mcatis that payment should be mailt 
to the person whose name appears oil the face of the bill 1 Tlk 
acceptor who accepts at ui aitci maturity must also pav accoidim* 
to the apparent tenor nt (he aciiplanet 

I. A negotiable instiumcnt, we have seen, passes from hand 
to hand by dchvety oi mduiscment. When such in instrument 
has passed a few hands all the previous holders ui mdorsus an 
liable to pay the holdei tor the time being m case the drawee dis¬ 
honours the bill eithu by l ct using to iccept oi lctusing to pay 
aftei acceptance" 

Capacity of parties to Negotiable instrument: 

Every peison capable ol c ilciing into a contniLt jccouling u 
the law to which he is subject, jim\ bind InmscH and be bound 
by the unking, dr.irtiug, acceptance, indoiscintnl d live*\ and 
ne^otuliin if i promissoiv note, hill of Lxching*. oi cluquL. 1 

In India fhtichii all prisons who ait disqualified fiom 
enltnn*, into a contiact such a* minois, persons o* unbound mmd 
or alien encmic* would not be tapiblc of being parlies to a negr 
liable instiiunLiit Tht position ot |itrsnns disqualified from 
entering into a contract in relalinn to negotiable instiumcnl may 
he staled as follows — 


1 Scctr il 32 
s Scc dishonour 

tfpedion 26 of the Negotiable Instruments Act 
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Minor*: 

A minor may driw endor*., deliver aid negotiate i mgo 
tnblt instrument so is to bind all parties except himself 1 Thai 
is, a minoi u not prohibited fiom being 1 puts in i ncqotnhh 
insirumtnt, but he c inuot be mule luble is \ part) to i negotiable 
instiuinent hut i mgituhk instrument dnwn oi mdmscd by 
» minor is luvtrlliek s vihd md ill putus to the mstruimnl 
excepting the minor icimin Inbit oi tht instrument to the hiddii 
Jor the time being V minor unnot liowmr accept inv ne^o 
tnble mslrumtnt nor tin he ixuule i jromissoiy nou It is not 
tit li as io whether my promisson nolt or bill midt or dnwn b) 
i minor lor neicssmcs plied to him is binding on him The 
letter opinion seuns to bt thit the ptisou in whose iasoui the 
promissory note or the bill is mide or dnwn m sulH i tin cm 
ut the minor for the money on the original consider ition which 
ibe minoi rtccivtri fiom him iui mussims, but 1 1 unnoi ruoui 
tiom the minor on the nstrumenl executed by bun 

\ bill tr piomissory nolt executed by a person of unsound 
mind wnethir i lunitic 01 1 diunktn pi son or i person who n 
ipiipthle oi forimm, i turn iJ judgment is to tht cfh.its of such 
u ill oi noti due ti l\1iitu old ni senility is no* binding on 
u h person Such i person ciimot ilso di w uulor l, ticks Lr md 
irgotnti l iu s oti bit jiisiiumtnl so is to bind ill p lilies ixapt 
umselt 

Alien enemy: 

A contr lit with an litn uiimv is \o d is enntruv to U\\ it 
^ uhhe poliev 1 htrcio i pei w n t mnot di uv i bill of ex h mge 
upon the. eiti/ui of amithei uiuitiv u w »i with his own Louutiy, 
nur i m h lLiept i bill dnwn b\ in hui immj ir uulorst i bill 
or note to ^dth n lien enemy m be i ind< isee horn him 

Insolvent: 

On the msolvenc) oi i persui my negotiible msliumcnt of 
which he may be i holder vests in ms assignee but where an 
insolvent has no beneficial interest in i negotiable instrument, the 
ilk to such instrument does not ust in his asu^nee and he may 
indorse a negrt table instrument accepted hr his ucommodation 


- Set 26 of tin Negotiable Instruments Act 
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90 as to make the acceptor liable to the endorsee 1 . An insolvent 
cannot sue on a negotiable instrument nor can he .pass title to 
such instrument by endorsement or otherwise. But if bn endorses 
an instrument to any bonafide holder without notice, such 
bonafide holder acquires a valid title to the instrument so endorsed 
to him. 

■ mwyi Mt i i m m 

vwvurauuu » 

A corporation or company being a legal person can be a party to 
a negotiable instrument provided it is authorised expressly by its 
memorandum to do so. But even in the absence oLexpress authority 
given by its memorandum a corporation may execute, endorse or 
accept a . negotiable instrument if it is necessary and incidental to 
the purpose for which it was created. Such would be the case in, 
the case of ordinary trading concerns . 2 If a corporation, however, 
exceeds its power and executes an instrument, such an instrument 
is void and even a bonafide holder for value cannot make the cor¬ 
poration liable ; for all persons dealing with a corporation Ls bound 
to ascertain its capacity to execute* such an instrument. But where 
the power to execute instruments is given to a company by its 
memorandum, a person dealing with the company is not bound 
to enquire whether the procedure or the rules prescribed for exe¬ 
cuting such instruments by the articles have in fact been complied 
with. Thus where by the Articles of Association the directors of 
a company were empowered to authorise one of themselves to 
draw a bill of exchange for the company, and the managing 
director drew a bill without express authorisation, it was held 
that the company was nevertheless liable to the holder of the bill 
as the holder was entitled to presume that the managing director 
has been authorised in due course . 11 


We have seen before that acceptance means acknowledgement 
of the,sum mentioned in a bill by the drawee or any. other 
person on his behalf. Such acknowledgement is expressed by 
the acceptor signing his name across the bill with the word 
“accepted” or without it. The drawee is not liable on the bill 

1 Bdder ^Campbell, (1845) 8 Q.B. 1. 

J IMraf %a mm vs. Charlton, 6 M. ft W. 850. 

Puflifiger Engineering Co. Ltd., (1921) 1 KJ). 77. 
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unless the hill is presented to him ioi acceptance and Ik actually 
accepts it. Acceptance may be of two kinds 

(1) General Acceptance A general acceptance means that 
the drawee or any other person on lus behalf signs his nime across 
the bill, with or without the word “accepted,” without stipula ting 
any condition regarding payment 

(2) Conditional 01 qualified acceptance Coi l mnal or 
qualified icuptanic mut.s that tht drawee or in) one in behilf 
ot the diasset accepts the bill subject to a condition or modifica¬ 
tion The condition may relate to- 

(1) the amount to be paid tg if the bill is diawn for 
Rs 1000/ the dr i wee may accept it for Rs 500/- only 

(2) the time within which the piymcnf is to be made, 
eg if llit hill is pivihk one month aftu date, the 
dilute nn\ (inept it is pivihlt thiu months attn 
d tie oi is piyihle when lilt goals lie sold in is payable 
when the driwct his funds, 

(1) the pilu where the payment l* to he nude, tg llit 
driwec miy aLtLpt it is pj)ahlt at Comilla Union 
Bank, Ciluit a, only 

Iht holder ol i hill miy iiiusc to irtogmsc a qualified 
acceptance and In it tlu hill is dishonoured and sue tht diawer 
iccorchngly J But when the bill his lUcidy been negotiated and 
g me through several hands, the hnldei tor the timt bang cannot 
mate the driwc oi in pievious mdoistrs luhlc on tht bill 
if he lus agited tn i qudified lcreptanct without their consent 
If, howevei the holdei obtuns the consent ol the dnwer and his 
prcvion indoiscrs iov suth qudified inept nice ht tiu mike them 
Inblc on the bill it the. dnwci subsequently dishonours the hill 
For c\impl , A di iws i hill on B foi Rs 1000/ A 1i insfers the 
lull to X, and X to \ \ presents the hill to B foi accept incc 

B gnes i cunditionnl icccpt nice to which Y igrtcs without the 
consent if A and X Subsequent^ B refuses to pi) \ cuinot sue 
A and X on the bill But il Y obt uned the consent of A and X 
previous to his agreeing to the conditional lcceptince, hr could 
h iv c sued 4 and X on the bill 


Pirsentmenl means presenting a negotiable instrument to the 


1 See port on dishonour 

14 
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drawer, maker or acceptor thereof, tor the purpose of getting pay 
ment. Presentment may be ot two kinds: ( 1 ) Piesentment tor 
acceptance, and (2) Presentment tor payment. 

(1) Presentment for acceptance: 

Presentment foi acceptance is utcessary only in use oi a bill ul 
exchange payable .ifter sight, i.c not payable on demand or at siglil 
A promissory note or a cheque need not be presents! fm acceptance 
A biO of exchange payable after sight must, if uo time ur place is 
specified theiein for presentment, be presented to the dtawie thcreoL 
for acceptance, if he can, after reasonable scaich, be found, by the 
drawer or any holder thereof, within a reason ihlc time after it 
drawn, and during business hums on a business day 

JVB— ‘Business hours mean the time during which by custom 
or usage business is earned on ttid business diy excludes all public 
holidays and dso any day on which business is stopped by .ustoin 
In default of sulIi piismtmciil the drawee is not lnblc to miki 
any payintnt 

If the diawet cannot, after reasonable search, be found, the 
bill is to be deemed as dishonoured 

If the bill is dirccnd to the drawee at a paititular pi ice, it 
must be presented al that plaee; and, if at the diu date ioi pre 
sentment, lie cannot, a'tcr reasonable scaich, be round there, the 
bill is to be deemed as dishonoui ed 1 

Bills payable on demand rn p.iyablc i eulun nuinbei ol 
clays atter date, after the date on which 
Bills which need it was drawn, oi payable on a fixed date need 
fOTacc^^c ^ 11 not ^ r rescntefl ^ or acceptance. A bill need 
not also be picsenled for acceptance whcic 
(i) the drawee is a fictitious person, or (w) the drawee cannot 
be found on a icasnn'ble scaich, or (m) the drawee is incompetent 
to ronti >ct. eg when he is l lninm oi a lunatic, oi (w) the 
diawee lietomcs insolvent or is dead 

The holder must, allow the drawee lorly-cight houis 
Time for (exclusive of public holidavs) to consider 

icccptancc whether he will accept it wlieie the drawee 
wan*s such a time . 2 


1 Sect ion 61 
* Section 63. 
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When a bill is nol jutpltd within hi'ty eight bouts ut its 


E/Iutut 
non iccLptaniL 


due pitscntiliun the hi Ida may treat it as 
dishonoured The holder m y also tint it -is 
dishcnnuicd if it is luq ltd coudi* tonally 


(2) Presentment for payment : 

Al 1 piomissuiy notes, bills of ixihiPp,! and cheques must be 
pitsenlLl 1 01 payment to the mikir, leeLptor or diawee them it 
re special), bv ui oil belnlf ut the noider In default oi sueh 
piesenlment the mikei or ieu.pt u oi di iwie, as the c^c may be, 
is nol Inblc to pn 1 \ pronu s< i) note u mil of cxchintp nude 

[jiviblt t i speed* I pet Kid ilte dm < i si^hl thciuii, must be 
|itseiiltd lot pnment <1 lnitm s Picsentment must be made 
dunng the usual business hours md it ihe dnwee or uuptoi or 
nuLci is i binkci dun ^ binkm liouis inel on a business day 
(exclusive \ pulihe hnlulns) 

Bill, pi missi-) mi vS mil chupiis must be piescnted v ithin 
l le i cm iblr turn itlu thev ire i (fined by the holdu JSut a 
pi emu Min note | i> ib'c mi d in uni nd not piyablt it i specified 
Ju lied not hi pit suited it ill 

Pit tntirtni of ihtqut ‘ V el qui must Iil pnsei ted by the 
holdci it the bulk on whieh u dim a In default oi speh 
i u suit mi M the holdu cinnot mike the drawer Inblc For 
t simple \ dines \ cheque for Fs “0 in in our of II B heirs 
urn the bulk minimi puvitelv ill t \ ho no money in the 
ink I) the v uprn les \ For the mi it) I k t iinot succeed as he 
n \u nuseiitfd the chupie it the Innk 1 urlber, the hoklci must 
i (lit the ehe(|L t Ik for the v« 11 in b< wttn the diawe uul the 
i lku n ltu dtu the piqiidiu ni Ihi e 1 wti 1 If the holdu takes 
lone time to piesc it chip n 1 the lelition hen an tliL 
'nuu iml thi hinku is lUiul nd iht di uvci sufltis i tied 
hmigL due to the del v, the di ,T i \\ )1 ut hr li ble il 'he bank 
* Is to p v th chiqm For u \ dnv * i hup* in fivour 

d B on Ins h ni tui Rs 500 \t i]n lime \ has sulhe ent Funds 
p meet the cheque But B t U.s i 1 mj; time In pie sent the cheque 


1 Section 64 
J Section 66 
1 SllI ion 65 
1 Section 72 
1 Section 84 



212 


C0MM&RM4L L4W 


and the bink tails in the memtimt Here due tn Bs deliy A 
suffeis loss and hence B cannot itcover the money from A But 
the holder can still put in his lIj m when the bank is wound up 
But suppose at the time A drew the cheque he hid only Rs 250/ 
iu the bank In this cisc A will be lcleascd from lability for 
Rs 250 For the run lining Rs 250/ he will still be lnblc to B 

When presentment for payment ia 

A ntgotnble instrument nttd not be pit riled fni pnmtnt 
m the following cases 1 

(r) Whcte a piomissms note is piviblt in demmd uid is 
not payable it i spei lud phcc 

(if) Where the miker ol i pmmissors noli oi the diawee nr 
acceptor oi i bill intuit ion illy presents the piesentment 
of the instiumciit 

(in) Where the insti inunt bum, piviblt it his place of 
husiness, or >1 some ithci specified plict the maker 
dunce oi i itp u dust such pi it on i busu css diy 
duim* tlu usinl busu t * huuis oi e inn it he found it 
such othu pc ifit 1 pi i 

(if) Vlnu tlu mil ci dilute rn ic cptrn his igiud to pi\ 
t\cn if thut is nu | m timed 

(?) Whcie the makti dnwee oi icceptui miles a part 
pivmenl or promises lu ]>iv in put m full iftei knowing 
Ihil the instiumcnt his nut been piescntcd llthuugh 
it his hecumr imtuic oi in u\ o<hti w i\ w lives his 
ii*ht to demind piesentment 

( pi ) Wlitit the cli iwu could not sulTei rhmi^e foi non 
piymcnl, my holder cm mikt fhe di iwti Inbit without 
presentment t, when the di iwci di iws the bill on 
himself or where ihc di iwtf is i fictitious prison 
In tis * of (n), (vi) («) (v) ml (ri) ibo\t the instiument 
is regarded is dishonouied m 1 /he liuldti c n mil himself of ihc 
i^medies open to him in nsc** dishornui 


A negotiable instiument is si id tn be dishonoured when the 
dnwee rithei refuses to incut it o refuses t( We hme seen 
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before that only bills at exchange payable aiter sight have to lie 
presented tor acceptance in ordei to make the drawee liable. We 
have also seen in what casts even such bills need not be presented 
for acceptance. It an liistiumcm n dishonoured, the holder must 
give notice ol dishonour to the diawer or his pievious holders it ht 
wants l(j make them luliL Lul in uilun casts such iidMll need 
not be given. 


Dishonour by non-acceptance : 

\ bill ol (\changt is said to lx lishonoui cl b\ noiviLitplani 
hi any ol the following Lasts 

(</) When the drawee. m uni <J seveial drawees not hting 
p 11 fliers tails in lctcpl the hill v ilhin totty tight hours ol its 
due presentment tin jcuplanu. 

(A) \l the inslancs. of the hnlclei when the drjwee or one 
of sivli il diiiwccs not lx in s partntis gives a Londition.il 
am pi nut 

{ ) VnIhp |i i in tinm is cutiscd and the bill remains un- 
aiL^pied J 


Dishonour by non-payment: 

\ piomissory note, lull ol lAihaigc or cheque is said to be 
dishunouucl by non-pay nit in whtn the maker ol the note, acceptor 
it tin bill oi drawn ol the ihtqu*. makes default in payment upon 
'icing duly icquirtd by \ resentment to pay the sjrit 1 . We have 

seen htlou the conditions Ini ^ valid presentment for payment 
ind also the uses whcic such presinlmtnt is not necessary. 

Dishonour by a drawee in case of need : 

The gcncul rule is that the duwet is the only person who 
van iiccpt a hill. A bill is an order on the drawee to pay the 
sum mentioned in the bill. 7 hr drawer by his acceptance 
acknowledges his liability to pav the sum. If the drawee refuses 
to accept, the holder can make the drawer liable on the bill. But 
in some cases the drawer in order to escape his liability mentions 
in alternative drawee to whom the holder can present the bill 

, 1 Section 91. 

i -For cases where presentment for acceptance is excused see ante. 

\ J Section 92. 
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for acceptance in case the actual drawee refuses to accept or refuses 
to pay after acceptance. Such an alternative drawee is known 
as a drawee in case of need . If a drawee in case of need is men¬ 
tioned the holder must present it to him. Otherwise the drawer 
cannot be made liable. A hill may be dishonoured by non-acceptance 
or dishonoured by non-payment yin case the drawee in case of need 
also refuses to accept or refuses to pay after acceptance. 

Difference between duhonour by non-acceptance and dis¬ 
honour by non-payment: 

In both cases the holder can make the drawer and all previous 
holders of the bill liable, provided he gives them notice of such 
dishonour. But in the case of dishonour by non-acceptance the 
holder has no right against the drawee as the latter is no party to 
the bill. He can proceed onl> against the drawer and all other 
previous indorsers. In the case of dishonour by non-payment, how¬ 
ever, the holder can sue the drawee, as by his acceptance the drawee 
has already become a partv to the bill. 

Notice of duhonour: 

When a promissory note, bill of exchange or cheque is 
dishonoured by non-acceptance nr non-payment the holder thereof 
must give notice of the dishonour to all other parties whom the 
holder seeks to make liable thereon 1 . Any party receiving notice 

of dishonour must, in order to render any prior party liable to him¬ 
self, give notice of dishonour to sulH party within a reasonable 
time. For example, A draws a bill on B for Rs. 1000/- A indorses 
it to X and X to Y and Y to Z. Z presents the bill to B for 
acceptance and B refuses. Z must notify A, X and Y if he wants 
to make them all liable. If he wants to make only Y liable, he 
must notify Y. If Y wants to make A and X liable, he must notify 
them and so on. 2 

Notice of dishonour may be given to a duly authorised agent 
of anyone to whom such notice should be given. It may be 

or written. If written it may be sent by post and if it is duly 
addressed and directed, it will operate as a valid notice, even if it is 
lost or miscarried. It may be in any form; but it must inform 


Lfedbn93. 
*Sxtfcn 95. 
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the papty to whom it is given, either in express terms or by reasonable 
intendment, that the instrument has been dishonoured, and that he 
will be held liable thereon; and it must be given within a reasonable 
time after dishonour at the place of business or residence of the 
party for whom it is intended 1 . 

No notice of dishonour is necessary 2 .— 

(a) when it is dispensed with or waived by the party 
entitled thereto, r.g.. when an indorser on the face of 
the indorsement writes “no notice of dishonour required*', 
the indorsee can make him liable without giving him 
notice of dishonour ; 

(b) in order to make the drawer liable when the drawer 
himself has put impediment in the way of payment by 
the drawee, c.g„ when the drawer has sent wrong or 
damaged goods to the drawee and has thus caused 
difficulty to the drawee in making payment; 

(r) in order *to charge a party who could not suffer damage 
for want of notice, e.g.. when the drawer draws a bill 
without sending any goods he cannot suffer any damage 
if notice of dishonour by the drawee is not communi¬ 
cated to him by the holder. In such a case the holder 
can make the drawer liable without giving him notice ; 

(i d ) when the party entitled to notice cannot, after due search, 
be found; or the party bound to give notice is unable 
to give it without any fault of his own; 

(e) in order to charge the drawer when the drawer draws 
the bill on himself or his agent, %jt, 9 where the acceptor 
is the drawer; 

(/) in case of a promissory note which is noL negotiable; 

(g) when the party entitled to notice promises to pay the 
amount due on the instrument unconditionally after 
knowing the facts. 


Noting : 

Besides giving notice of dishonour to prior parties a holder 
of a disjionoured bill usually has the fact of dishonour noted down 
by a notary public who is a person appointed by the Central 


^ Section 94. 


* Section 98. 
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Government for this purpose. The notary public notes down the 
following facts : (a) the fact of dishonour, (b) the date of dis¬ 
honour, (c) the reason for dishonour and the reference to the 
notary’s register 1 . 

Noting serves as an authentic proof of dishonour. 


When a promissory note or a bill of exchange has been 
dishonoured by non-acceptance or non-payment, the holder may, 
after having such dishonour noted as above, obtain a certificate 
from the notary public. Such certificate is called a protest. 

When the acceptor of a bill of exchange has become insolvent, 
or his credit has been publicly impeached, before the maturity of 
the hill, the holder may, within a reasonable time, cause such facts 
to be noted and certified as aforesaid a".cl such a certificate is called 
a protest for better security . 

Discharge of parties from liability : 

In any bill, promissory note or cheque, the acceptor or the 
drawee nr the maker or the indorser is liable for payment to the 
holder. This liability can be discharged in the following ways : 

(ff) By payment : All parties to a negotiable instrument are 
discharged when the acceptor, drawee, or maker pays the amount 
due, on the maturity of the instrument, to the holder. In case 
of an instrument payable to hearer payment to anyone in posses¬ 
sion discharges all parties. 

(b) By cancellation : An indorser or an acceptor is 
discharged from all.liability to a holder, or anyone claiming under 
him, who cancels such indorser’s or acceptor’s name with intent 
to discharge him. 

(c} By release : A maker, or an indorser or an acceptor 
is discharged from liability to a holder when the holder agrees 
to release or releases in any other way except by cancellation such 
maker, indorser or acceptor, 

[d) By default of the holder (i) If the holder of a bill 
allows the drawee more than fbrtyeight hours, exclusive 
of public holidays, to consider whether he will accept 
the same, all previous parties not consenting to such 


1 00 
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allowance arc thereby discharged from liability to such 
holdei* 

(f/) If the holdei of a bill igrecs to a qualified ace cpta rice 
all previous parties whose consult is not obt lined to 
such acceptance aie discharged as igim&t tk holder 
ind tho^e claiming under him* 

(///) If the boldej fails to gi\L notice of dishonom to all 
picviuus parties the) iil discharged is against the holdei 
ind tliost claiming undci him Bui the aeceptor of i 
bill or the maker of a bill still remains liable to the 
holrlu is they art ilitady paitiu to the bill 
(w) It thL holder if l ilicquc luls to picsenl if htfon tilt 
relation bclwetti the dnwLi and the bantu is dined 
to the prqudi^c ol the driwu and the dnwei suflus 
rlamagc due to such delay, tht drawer i discliaigtcl of 
ill lubilits to thL holdu 

(/) b\ malanil oil cm* w" -Vuv niiUml iltcralion of a 
negotiable lpstnurun while in the pus^suui of the holder, dis 
ihaiges the li ability of II | uiic print to cu u the U.iu of such 
iltuition who do not 101 sent in such illc iWm, unlcs it w i« made 
to cur) out (Ik common inuntior 1 the 01141ml pirlics Ihe 
following mn be ic^udtil 1 m f tinl Utiituiv 

</) lit li it 1011 in ditt f i) ilt r ltion in the timt of pi)ment, 
ini) duration in the id c 1 | lumnt, (i\ ilui it ion in the 
imount pi\ihlt, ( 1 ) iberitio in the medium ind iiiethud of 
pivnaent, mil (if) iltei iiion of | u 1 it<■ 

In some c ises bowevu, esen initeml ill* alums do not 
disiluige the lnbihtus f ih( pot ts to n instrument We may 
st lUjthrm as follows 

i"'Ti) Alteration midc hdoic the 1 sur deliserv ni negotiation 
of the instrument it hetou f ts 1 nnpletiou 
(11) Altciatinn midi in older to leclity 1 honit it cnoi 
(i/i) Allciatiuii mule with the consent of the p it tics 
(nr) Alteration made bs the w iv of converting an mdoisc- 
ment in blank into an lndo'stmtnt in full 
(u) Alteration made by w ly of trussing 1 beaiu cheque 


% Section 83 
8 Section 86 
* Section 84 
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We have seen before that when a bill u dishonoured the holdei 
can forthwith sue the drawer and all the previous paitirs to the 
bill. But when a kill h.is been uoted nr protested feu nun-acceptana 
or foi better secuuty, any person not being a parly already liable 
thereon, may, with the consent of the holder, by writing on the. 
bill) accept the same fm the honour of any party thereto 1 2 * 4 The 
purpose of such acceptance is to save the honnui of any part) 
liable on the hill and must usually to sjvc the prestige of tht 
drawci. 

A person desiring to accept for Imnoiu must bj svnting on 
the. bill under his hand dedarr that he accepts undu piotcsl tht 
protested bill lor the honour ul tin diawei or of particulai indmsci 
whom he names, w gu > ialb foi honcur' Where the accept mu 
docs not e\p»css ioi whose hnnoui it is made, it *hall be deemed 
to hi made foi the hniioin nt ihr drawn * 

Liability of an acceptor for honour: 

An acreptm hi honour is lial le to ill parlies subsequent In 
the partv foi whose lumoui Ik icupts to pay in ljsl the Jnvu 
makes dcfiult in payment 1 For example A diaws a bill on TS 
A indorses n to C ind C to D uul D to E and E to F B refuses u» 
accept the hill. Then \ auepts it for honour of D. X is liable It 
E and F, and he <ai sue \ anil (' lot payment ill case B leftist) 
to pav. 

\ paity subsequent to flu one lor whom the acceptoi foi 
honour accepts tan ihim pisinent hum the aueptnr foi honnui 
onh when - 

(1^ he has presented the lull to the drawee feu pasment 
after matnrits, and 
(2) the drawee has refused to pas, and 
0) the refusal has been dul\ noted and protested b\ i 
notary public. 

Payment for honour; 

If a hill is dishonoured hv non-payment anv sliangti may pas 

1 Section 108. 

2 Section 109. 

’Section 110. 

4 Section 111. 
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I lie dishonoured bill for the honoui of anv paity liable to pai 
lhereon provided the bill is duly noted and pioltfed buch piv 
ment is known as payment for honoui and any person so pay mg 
i entitled to all the rights, in respect ot the bill, of the holder 
w lu m he pays 1 

Loat or atolen Instrument and Instruments obtained by brand 
or unlawful consideration : 

When 1 negotiable insliumtni his been lost 01 li s bun 
ih i mJ linm any mikcr, acceptor or holder theicol In meins 
< m oflencc 01 Iruiri o» fm an mil isa fell tomidci it ion no 
I »sessm or indoiscc who el urns tlimugh the person who found 
so obtained the mstiumui is entitled to ic tisc the imount 
floe <he.icon fiom such mikcr icrentoi m holder 11 finm n \ puts, 
i iicn In such hnldei links suJi pnssisvn 11 ind usee is, i some 
I tsrn thmugh whom he ilums w is i hnldei llu er i m due 
i»is This meins thit ih heal position ul i pipsc'sci or 
nrlorsrr of 1 ncpntiibk instillment which his been losi ir been 
l i 1 lined bs meins ot in offence 01 fruid 01 uni nsful ci sidei Hum 
liffm.nl from thit iu i hrIcici in dm lduisc undti similir 
iiimtinces lal us dtd willi ill these rnnditinns sepirateh 

Lost Inatnmaenta : 

( 1 ) When a hill ot note is lost, the hndci al quire, no title 
i ii i igunst the n^htiul owiui nor cm he idum piyment from 
the leceutor oi makei The uijitful owner i i * entitled hi get the * 
instrument back (mm tin fmdri 

( 2 ) When the finder ot a lost lull oi note nets payment hnm 
the iceplor or maker who pi\s it \v due tom sc such acceptor 
cr iniku is discharged from ill hihilitv to Mu iightful ownu 
Lilt the rightful uwnei tin thins itco\t r Mit monev so nud io 
ill findei 4 

(0 When a bill oi noti which is p vabL to burer or 
uhieh is indorsed in blanl and is thtrefme, liinshrahlt by meie 
delivery, is lost, any bo'aiidc tnusfutc for vilut without notice 
nt the loss icqiurcs i \ did title In if ind he cm re tun the instro 

1 Sections \\\ 114 

' Section 58 

1 Lowell vs Martin, (1815) 4 Taunt 799 

4 Burn ps Morns, (IBM) 2 Cr and M 579 
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ment as against the rightful owner and is also entitled to payment 
from parties liable thereon. 

(4) When the finder of a lost bill or note which is payable 
to order and is therefore transferable by indorsement and delivery, 
forges the instrument and indorses it to a bonafide transferee for 
ralue, the latter will not acquire any title to it for the indorser 
himself had no title which he could transfer, and forgery can confer 
no title. 

(5) When a holder loses a bill he should notify all parties 
liable thereon about the loss. 

f6) When a holder loses a hill he must apply to the drawee 
for payment at maturity and if the drawee refuses, he must give 
notice of dishonour to all the parties liable. Otherwise he will 
lose his remedy against the drawer and all the prior parties. 

Instruments obtained by means of an offence stolen 
Instruments: 

A person who steals a negotiable instrument from the rightful 
owner cannot claim payment against anyone liable thereon and 
the rightful owner can always recover the instrument or the 
money if he has realised it from the drawee. But if he indorses 
it to any transferee for value who has no notice of the theft, such 
a bonafide transferee will acquire a good title not only against the 
theif but also against all the parties prior to him, provided the 
instrument was payable to hearer and as such transferable by mere 
delivery. 1 


Instrument obtained by fraud: 

We have seen before that a contract, becomes voidable for 
fraud. “So if the maker or the acceptor who is primarily liable 
for payment proves that the consideration for. the instrument was 
vitiated by fraud, then the person defrauding is not entitled to 
recover. A bill is affected with fraud when the issue or any 
subsequent negotiation of it is obtained by fraud or in breach 
of faith. In such a case the holder of the instrument subsequent 
to the fraud cannot enforce payment against any party thereto, 
nor can be retain the bill against the true owner."* Thus, in 


1 Raphael vt. Bank of England, (MBS) A.C3. Ml. 

* Bbfyam k Adiga on Negotiable InrfromenU Act, 4th eel, P. 246. 
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Lewis us. Cosgrave 1 the seller of a horse obtained a cheque Ym the 
fraudulent misrepresentation that the horse was sound. It was 
held that there was no contract and the holder could not recover 
the money from the drawer. In Baboo Lall us. Joylall- the plaintiff 
lent money on hundies to the defendant on the fraudulent 
misrepresentations of the latter. It was held that the plaintiff 
could cancel the hundies and demand repayment before the 
maturity of the hundies. 

In the same way any holder or indorsee who claims through 
the person who obtained the instrument by fraud, cannot claim 
payment from any party liable thereon. It should be noted that 
the party which alleges fraud against the holder must prove it, 
as the presumption of law is that a holder is a holder in due 
course. 

Instruments obtained for an unlawful consideration: 

A note, bill, or cheque which is drawn for an unlawful 
consideration or for an unlawful object is void. In such a case 
the holder cannot recover any payment from any party liable on 
the instrument. The general rules regarding unlawful considera¬ 
tion or unlawful object in respect of contracts in general apply to 
negotiable instruments. 

Forged Instruments s 

“Forgery is the fraudulent making or alteration of a writing 
to the prejudice of another man's right. The most common species 
of forgery is fraudulently writing the name of an existing person. 
It is also a forgery to sign the name of a fictitious or a non-existing 
person, intending it to be believed that the instrument was 
signed by a real person, if the signature be placed with a fraudulent 
or dishonest intention. 1 ' 3 The person who forges an instrument 
cannot confer a valid title even on a bonufide transferee for value 
without notice of the forgery. If the holder obtains payment on 
the forged instrument, the rightful owner can recover the money 
from him and the person who has paid the instrument can also 
be sued alternatively by the rightful owner for payment. For 
example, on a bill for Rs. 1000/-, A’s acceptance to the bill is forged. 
The biO comes into the hands of B a bonafide holder for value. 
B acquires no title. 

1 0809) 2 Taunt. 2. 

*24 Gal. 533 . , 

* J. & Khogamvala on the Negotiable Instruments Act 6th etL* P. lw 
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Where indorsement of an instrument is toiged a bonatu c 
transferee for value acquires no valid title where the uulruniei t 
is payable to order and hence can be negotiated only by mduisi 
ment and dehvery Rut a bonajidc transferee for value, acqmu, 
a valid title where the instrument is payable to heuu and as sikh 
can be negotiated by mue dchseiy even though the indorsenun 
is foiged. He ein it tarn the instrument as against the nghllil 
owner and ean enlnrLt payment hum iny part) liable thcuon 

Crossed Cheques : 

To prevent an>one but the payee from cashing cheques 11 
crossed When a ehtque is Lrnsstd no nnt tail ta li it at the couutc 
of the bank and it mus< he paid to a Kink 

Crossing is usually dune h) drawing two pai illd tranksu 
Imes across the face of the Jiequc 1 heie might be addnminl 
words lil e ‘and Co ui a t o ' 01 'not negotiable’ wiilim 
between the two } ualltl lines ( rnssing is sud to lie gencnl whi i 
there aie the »c two pirdlel lints with or without ihc additmul 
words 

When thL crossing [ itsciilx> 1 particular bink, piyment must 
be made to the bmk done In such 1 case the holder must hast 
r jerount with tht pitsuihu 1 bink or must negotiate it to i 
person win lias such m account in order to V hie to r uis 
oavment on the ihequL This tspi of crossing is known is *jtt/ i 
tioutng \ speu I curving need not h.ivi tin two pualltl lm 
nd it imv or mi> not coni 1111 the words iki iitgotnh]. 

A cheque cai ht Linsscd In the dimei ir an> hold 
subsequent to him md the cosHing i m be />ufed veil H I 
hupie u ii not crossed i f the time of its issue 

WIi n i chiqi l is crossed spemlly to moie than one bud o 
tli Innkci on whom it u dr iwn must refuse pisrntni thereof 

Liability of bankers s 

Where a cheque is crossed gtntudly the hankei on whom * 
j< diawn must not piy it to anyone except to a banker and when 
a cheque is crossed \peaficalh the banka on whom it is di.rwu 
must not pay it to inyone except to the banker to whom ii 1 

3 Section 127 
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crossed, or his agent for collection. 1 If the banker on whom a 
crossed cheque is drawn has paid the same in due course. i>., in 
the way stated' above, the banker is not liable ar.y more to the 
drawer, no matter whether the payment has been received by the 
true owner or not. But if the banker pays the cheque in any way 
other than that mentioned above, he will be liable to the drawer 
if the latter sustains any loss owing to such payment. 2 

Effect of musing with the words 44 not negotiable" or the 
title to crossed cheque : 

When a crossed cheque (whether generally or specially crossed) 
bearing the words “not negotiable” is negotiated to any transferee 
for value, such transferee cannot obtain any better title than his 
indorser. For example, A draws a cheque and crosses it with the 
words “not negotiable”. B, a stranger, steals the cheque and 
indorses it to C who takes it for value and without notice of the 
theft. C cannot have any valid title to the cheque as B from 
whom he took had no title at all. 

But if a cheque is crossed without the words “not negotiable” 
a bonafide transferee for value acquires a valid title to it whether 
the person from whom he took the cheque had any good title or 

Himdis: 

Hundis are negotiable instruments written in the different 
vernacular languages of India. They are, most frequently, like 
bills of exchange in form and substance issued either for the purpose 
of financing trade or for raising loans. But they are also like 
promissory notes sometimes. 

Hundis have been in existence in India from time immemorial 
and special customs and usages have been built up in respect of 
dealings ir hundis. The Negotiable Instruments Act has not 
touched these customs and usages though in some important points 
the provisions of the Act differ considerably from such usages and 
customs. Thus, oral acceptance of a hundi may be recognised 
by courts of India if there is a local custom to that effect although 
the Act definitely lays down that acceptance must be in writing. 
Courts in India will not also insist on the notice of dishonour 
being given by the holder if local customs so justify although it H 

1 faction 126. 


* Sections 128, 129 

^Smtion UQ 
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imperative under the Act. Hence, although hundu are not 
mentioned as negotiable instruments by the Act, they circulate 
freely as such by force of custom and usage The rights and duties 
of parties in hundis are also strictly regulated by such custom and 
usage But the Act lays down that the parties to a hundi may 
exclude the operation of such custom and usage by any words in 
the hundi indicating an intention that the legal relations of the 
parties shall be governed by the Negotiable Instruments Act 


Hundis are mainly divided into two broad groups — 

(1) Darsham hundis, ic, hundis payable at sight and 

(2) Muddati or Miadi hundis, i c , hundis payable atter sight 
or a certain time after presentment 

Darsham hundis and Muddati or Miadi hundis are again 
subdivided into stvei il classes which may he mentioned is 
follows — 

(1) Shahjog Huntil -It is a hundi dnwu hy a merchant 
on anothu mcuhmt duecti g Itu. lattei tn pa) the hundi to j 
holder who must lx shah, le a m in of sLibsl im_e ami itspeaabihty 
The drawtL must tiki proper pitcautions In ascertain the 
respectability of the holder before lie makes payment to him 
Otherwise, the drawee will not be entitled to recovei the moms 
he pays out to the holdu it tht hnldci turns nut to he not lespcct 
able This type of hundis is most commonly used toi thr purpose 
ol remitting money eg A comes to B lur the purpose ol 1 emitting 
Rs 1000/ to C He deposits the money with B whereupon V 
diaws a Shahiog hundi on X directing him tu pas Rs 1000/ to 1 
Shah A miy send the hundi to C sli ughlawu Ini ( In n iLs 
thr money from X It is vuy raiely presented to I he dnwci foi 
acceptance and most commonly it is presented for payment ioilh 
with at the lime of payment ll usually states the name of tin 
person for whom it is drawn or who has deposited the money with 
the drawer It miy be cither a Darsham or a Miadi hundi It cm 
be negotiated by mere delivery It is very widelv used m Bombas 
hut is not so Lnmmnn in Bengal 

(2) Nam Jog Hundi —It is payable to a specified person 
whose n ime is written on the face of the hundi It differs from 
a Shihjog hundi in lhat it cannot be paid to anyone except the 
person who is specified or who has obtained the hundi bom such 
a specified person by indorsement. 



NEGOTIABLE IN STRl MENTS 


225 


($) Dham Jog Hundi —It 15 payable to anyone who presents 
it if, by any holder It (.an, therefore be rugotuud as an 
instrument payable to hearer (Dhini means a holdtt) 

Fit man Jog ll is made pay iblc to the ordet it 1 person 
(Fuman means an order) 

Dckhandm - It is ilsu 1 i>able to bearer or present'll 
Jo^hmi Hundi — It is mostly used by merchants 1 1 means 
ol insuring gi xls winch thtv send to their customers 111 igents 
For example, A 111 L limit 1 consigns ititam goods to iJ in Bombay 
B may be either his agent or customer A then draws a hundi 
nn B and then sells it to C, a hundiwalla whose business it is to 
advance the entire mont.) minus his commission on the hundi 
C or his agent in Bomb 13 vs ill then present the hundi to B altei 
the goods unve 111 Humhis B ni 13 pit the hundi and tike 
delivciv 01 the .roods LI hi uluses to piy C 1 in ccover from \ 
moms hi ids mini But il the goods ire lust totalis 
C cannot reuser ms money trom A lie must heir the whole 
lr ss rh t is why t Lie sl hundis arc nmilir to lnsunncc policies 
But if the goods m only pirtially damaged C can recovci the 
money from A 


If the holder of in instrument acqums it when it is ovudue, 
ic acquires it aftei rmlunty, he has only those rights against 
paitns liable on the hill as his tnnsfernr ni indorse had at the 
time of li insfir If his tnnsfcior could iccovcr the money 01 
part of the monts cithei from the drawer nr thi di iwee he m 
do thf simr But if his tnnsferni wis not so entitled it the time 
o( the transfei he rmnot do so \ luepts i bill for Rs 1000/ 
dt iwn < n him h> B As security toi the due payment of the bill 
A deposits certain goods with B mthonsing B to sell the goods 
ind keen the pioceeris if A fills to pay A tails to piv and B 
thereupon sells the goods for Rs 600/- and keeps the proceeds 
B is entrtliJ 1*1 1 get Rs 400/ only from A Subsequently R 
indorses the bill to X who docs 1 nt know anything about the goods 
pledged is security X 1 innot recover more thin Rs 400/ from 
that being the sum which his transferor B was entitled to 


1 Section 59 

-15 



CHAPTER VI 

LAW OF INSOLVENCY 

When a person gets so encumbered, that his debts far exceed 
hu assets^ it is to the interest of the state that all his creditors 
get paid proportionately out of This assets and that he be allowed 
to get a fresh start in life. In such a case, therefore, the Law 
4f Insolvency allows the person to be adjudged an insolvent, the 
effect of which is, in short, to relieve him of all liabilities and to 
distribute his assets most equitably for the benefit of the creditors. 

Act* of Insolvency: 

A person can be adjudged an insolvent only when he is a 
debtor and has committed an act of insolvency. A debtor is said 
to have committed an act of insolvency in any of the following 
cases : 

(a) If he transfers all nr substantially all his property to a 
third person for the benefit of his creditors generally, for the 
purpose of paying off their dues. 

(b) If he transfers his property for the purpose of delaying 
and defeating creditors. Where he transfers his property, for 
value and consideration, a creditor, who alleges that the transfer 
was made to delay and defeat creditors, must prove so. This 
can be proved by the financial position of the debtor at the time 
of the transfer and all other surrounding circumstances. Where, 
however, the transfer is made by way of gift without consideration, 
such a gift will by itself, apart from any question of intention, 
constitute an act of insolvency. 

(c) If he makes a transfer of any property or any part there¬ 
of which would, under this or any other enactment for the time 
being in force, be void as a fraudulent preference if he were 
adjudged an insolvent. A debtor is said to tr.if&w.tfoperty by 
way of fraudulent preference if he makes a tuiuM* of property 
exclusively to one creditor in order to pay the latter in preference 
to all other creditors. 

(cA If he deporta or rapiains nut of British India or from 
tos'dnwpg house or usual place of business or otherwise absents 
■tosttflfer secludes, himself, so as to deprive he credUott of the 
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means of communicating with him, with intent to defeat or delay 
his creditors 

(e) T t any oi his prupcjty is sold or attached for a pi nod 
of not less than 21 days in execution ui the deuce ot any court 
ini the piymeit ot money 

(/) 11 he jietitions to tne eouri to he adjudged in invokent 
whether the petition is (ejected or gi uited 

Qf) If he gives notiCL to in) of his creditors that Iil has 
Mispmdtd or ihil he is jbflit to suspend payment ui his debts 
Mlil susjxn&un oi piymcul is not enough, but the notice ot 
sLieu suspension must Ik cnnirmum ited either verbally oi in 
writing tu ui) ol the creditors 

(h) Jt he is impnsortd in i\t mijii of the dteiec of iny 
court for the pi,mtrl ul muiitv 

Fraudulent Preference : 

Fraudulent prtfuenct is liudls m lelc a giounJ foi adjudica 
♦ion el i pcison ui insolvu t But once i person is ad|udgcd ail 
insolsent fraudulent preleiLncL is midc i around for avoiding i 
Iransfei of pinptrls hv the insolvent puer to insolvency The 
doctrine of ti mJulent preference w is first enunciated by Lord 
Minefield in Thompson vr Ficemin J thus l A bankrupt, when 
n contemplation ot his bankruptcy cannot by his voluntary 
ill favour any run creditor If he did so, it was regaidtd as a 
1 iud ind the trinsirtion wis called 1 Fraudulent Picfcrence’ The 
lnv w is stated more lucidly in Maiks vs Feldman 2 thus E lf 
i nun it i time when he contemplilrs binkrujitcy delivers goods 
oi money into the hinds ot a cicdiim whom he intends to benefit, 
ihc ti msutinn is perfectly \ did he tween the parties; but if bink 
fuptey supervenes md litre is in ldjudication, against the tians 
hror oi donoi, il is i fnuduleut prefrienu ind invdid is agunst 
*hc issignets Under Section % of the Pirsidtuev Towns lusol 
uney Act, ind Ss 54 , 54 A of the Provincial Insolvents Act the 
liw, regirding Fraudulent Preference, is stated as follows Every 
tunsfer by a debtor of his piopcits (this includes a moitgige 
n a charge), esery payment made, eserv obligation incurred, and 
ivtry judicial proceeding affecting his properly taken oi suffered 


M17B6) 1 TR 155 
3(1870) LR 5 QB 275, 279. 
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l>y him, is fraudulent and void against the official assignee pro* 
sided five conditions aie fulfilled These conditions art 

( 1 ) The debtoi must at the date of tian&fei or payment 
be unable, to pas iinm his own money his debts as 
they become due ■ 

( 2 ) The transiei in pismtnt must he in lavour of a 
neditoi , 

( 4 ) The tiansfu cu pas incut must, in fut, prefci one ere 
ditor over others ■ % 

( 4 ) The tiansfei oi pmncul must ha\t been made ssith 
a view to giving mb Lreditrn a preference ovei other 
creditors; and 

( 5 ) The debtor must hi uljudgcd insolvent on a petilicm 
presented within thiet months jtUr the datt of transit! 
or pivment 

If any of the lhnve conditions is not satisfied, the transic 
lion will not be vend is a iruuluicnt prtlercnce Thus it is not 
enough to show that i ucditoi is pieiened hut it must jiso Ik 
shown tint it was the insolvents intention to pnfet him tven 
if it was, the transaction will he putecllv valid, if uo insolvent 
petition is presented within > months iftci the datt of trail /ta 
or payment 

Who may bo adjudged insolvent: 

The insolvency court in Indn his no powei to idjudicitc 
any pei son an insolvent unlcs* he is a dtbtni and he has com 
mitted in aet of insolvents \ debtor meins onh a debtoi who 
is subject to the lawi of British li di i ind does not mein a debtoi 
all the world over 


Foreigner!: 

A forugnei umnot be ad|udgcd insolvent by any Butish 
T ndnn court, unless he has committed an act of insolvency as 
defined in the \cts in British India If the act was committed 
riuting the foreigner’s person il residence in British India, it does 
not matter if he is not personally present in British India at the 
time of presentation of the insolvency petition 'll is the act of 
insolvency and not the petition, which gives jurisdiction to a court 
in British India 1 
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Minors s 

It has already been ubscivul that .ill agrcumnis by a mmo< 
in India excepting agreements rtlaling to the purchiSL and sale 
iif necessaries and those lor the kntfit oi tbi minors, arc absn 
lutely void L\en in the ease of necessaries the mmoi inairs n * 
|Kifilial liability I mlhti a nunoi cannot esen ratify agruments 
executed dumig his minonty on his .ittammLnt of ma|ouly l f 
lollows fiom this that a mmoi i innot, under any oicumstauu , 
hw ulpul^cd msohcrJ sinu. ll ignnmols by him for the rt 
piviiunt of money lent or for goods supplied .ire lhsolulcly void 
ft i nunoi is uliiicli»id in msoK cm the idjiulic ition must hi 
innullcd 

>t lias jKo lx.cn nbsuvcrl kbit hit i nunoi i mnot become 
i pari in i Hut he in.i) be idnuticJ to the benefits oi i pirimi 
hip v whuh ease Ins slian in \ uiilnuship issets is hiblt lir 
(lit dcbis of the h ni Win r > fmn consists of idull an l minm 
\ ilncn nnl\ the idull port nils Lin k jdjudi»td insolvent and 
lot Ik mmoi putnu lf n 1 he insolvents petition ordu ot 
idjuc [nation is sought i^unsi +b turn psclt, it will not be midc 
igipst the him, but it mil be in ub igunst the partnus of the 
h m othn than lh« minm putncis In an\ iise on Ihr making 
oi die ordti ol idjudiL i ion, jll die properties mrl iss^ of the 
turn liitliirjim, the mmois slim will vest in the Offiiul Assignee 
oi ihc Kcitiur 


Mon’ ad women: 

tee. eld common lass mlc that a woman could not entei into 
mv u btrut (lining m.irrnge without the authority of her husband 
hr r thn given i uobt long mo In Indn l marned woman, 
wlifamil slu is a Hindu oi a Mahomtd.ui m of anv other icligion, 
i^pcrso i into a valid contract and her separate pioputies arc 
I adjudnble for the dehts Lonti acted by hu. It follows from 
in noirally that in India a marned woman may b t adjudged 
for hu debts and mi an order of adjudication all hei 
stfldr 0111 ® properties will vest in the Official Assignee or the 

He# Ri 
Itc In 

Wto has of n firm s 

■nder <( | lt01 mdV pf escn t A11 insolvency petition against any 
partJU* a firm separately, without including the others. He 
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may also present a joint petition against 2 or more of them pro¬ 
vided both or all have committed an act or acts of insolvency. 
But a single petition may be founded on a joint act of insolvency 
provided the joint act is the act of each one. Thus in order to 
support a joint petition against all the members of a firm it is 
enough if the act of insolvency is committed during the conti¬ 
nuance of a joint debt, and the petition is founded on a joint 
debt. So if two persons A and 13 , carry on business in the firm 
named A. B. & Co. and debts are iocurred by the firm, they are 
both liable to be adjudged insolvent. 

^ Under the Provincial Insolvency Act no adjudication can be 
made against a firm in the firm name ; it can only be made against 
the partners individually. This is in conformity with the 
English law. Under the Piesidency-towns Insolvency Act 1 ', how¬ 
ever, an adjudication order can be made against a firm in the 
firm name, and such an order has the effect of adjudicating each 
partner insolvent. It is necessary la prove far adjudication against 
a firm that each of the partners must have committed some act 
of insolvency. If a joint act of insolvency is relied upon, it must 
be shown to be the act of all. Thus where one partner carries 
on the; business of the firm and the other partners lives at a 
Histanee/jtod docs not take any part in the business, and the partner 
carrying business stops payment and departs from the place 
bf business; it is not evidence of a joint act of insolvency against 
■he dthfir partners and on such evidence, no order of adjudii ition 
against the firm can be made. 

A lunatic cannot commit an act of insolvency which is delves 
intent such as a transfer of his property with the intent to 
his creditors, or departure from his dwelling house, with 
intent. But a lunatic can be adjudged insolvent on a de 
tracted or an act of insolvency committed prior to lum British 
England if a person is found a lunatic by inquisition and vency aj 
commits an act of insolvency (such as where the lunatic's bmmitted 
in the hands of the committee appointed by the Court in*, it docs 
has been attached for 21 days), the Court in Lunacy grafo at the 
to the Committee in the name of the lunatic to consent tOjhe ad of 

to a court 


1 Section 9k 
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of adjudication against the lunatic or to present a bankruptcy 
petition in the name of the lunatic, if it is for the benefit of the 
lunatic to do so. The same principle, it is submitted, applies in 
India. 


If two or more persons contract a joint debt ard the joint 
debt is not satisfied by either or both of them, the creditor may 
present a single insolvency petition, against the joint debtors 
provided they have each committed some act of insolvency. The 
act of insolvency may be a joint act provided it is shown to be 
the act of all. Thus if the creditor obtains a decree against the 
joint debtors and property jointly belonging to the debtors has 
remained under attachment for a period of 21 days, the creditor 
may present a single insolvency petition against all the debtors. 
Rut if the property attached belongs only to some of the debtors 
and not to all, then the debtors who have no interest in the pro¬ 
perty attached cannot he adjudged insolvent on the petition, since 
they cannot be deemed to have committed an act of insolvency. 



Joint Hindu Family: 

A joint Hindu family cannot be adjudged insolvei 
But the members of a Joint Hindu family may i 
insolvent on a single petition by a creditor provided! 
sonally liable on a joint debt and have committed 
insolvency, c.g., by jointly transfering family pn 
of a creditor by way of fraudulent preference. But it 4 
noted that where the business of a joint Hindu famil 
on by the manager of the family and debts are contracted by him, 
in the course of business, the shares of the other members in the 
family business only are liable for such debts and they are not 
personally liable for the same. Therefore, they can never he 
adjudged insolvent on such debts. It should also be noted that 
in no case can a minor be adjudged insolvent. 


UM X 

Registered companies can never be adjudged insolvent under 
ie fervency Acts. In case the creditors of the company desire 
d We the company adjudged insolvent, they should proceed 
nder the winding up provisions of the Indian rmppanifa Act, 
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When an ordei of adjudication is made against a debhu, the 
following are the usual proceedings after the adjudication nrdu 
under lh( Presidency-towns Insolvency Act 1 

(1) The debtor is ttqumd to prepare and submit to the 
Court a schedule in relation to his iffairs 111 suJi 
fmm and containing such putitulars is ma> k pres¬ 
cribed, verified by an affidavit within 30 diys A the 
order when the older i« mult on a petition bv tlu 
debtor 01 within 30 davs liom the service of the older 
when the older is mule on the petition ui i jeditoi 
11 the dibtm fails to submit the schedule witlui due 
date without icasontbit excuse, lie mi\ be Lommittt 1 
to uvil prison ind the Oftunl \'signet mu line the 
schtdulc prepued 1 ihc expense ol hi miilunts 
estate 

(2) \m insolvent win his sulunitted his siliccluk nnv 
ippl) to the couit ten ui oidu pi iluling luu roi l 
comnuttd to civil pnson loi iulurt to pn in It hi 
owed li> him ind the t ouil miv Hide m I lei nr 
lectin^ llie insolvent 1mm mist oi leant oi Ti 
■ftjrt usuilly mikts such in order uIkil tt i* is ] 
HI pioducts a ciitihrilc I mm the Often Yssi^i 


he has so !u coiiloimul to tk prowsiui 


The Court mtv urdu the Officnl Y^anec o ^uin 
tnoii i luCLtin^ ut lilt crrrlitots ol the m sole cm m lu 
tppheilion of i ireditoi oi ol the Ofhml \ssupiu toi 
the puipose oi Lonsideung the uiciimshnLcs ol tin 
insolvency and the. insolvents siheclnlc ind Ins explain 
lion thereon ind gcnenlly as In the inode fit di ilm^ 
with the property of the insolvent 
( 4 ) Where an ordu of ldjudicjtinn is made, the uurt a 
required to appoint i dav, for the public examination 
of the insolvent, as soon as conveniently may be aftei 
the expiration of the tune for the filling of the insol¬ 
vent's schedule At such public examination ins ere 
ditnr may question the insolvent regarding his iffaiis 


* Sections 24, 27, 33-37, 
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ind tilt causes of his inability to pay Jus debts The 
Official Assignee must be pj event turi the (emit may 
put suLh questions to the insolvent as it thinks fit 

(5) The m&oUtnl must, unless there, is t re lsunable excuse, 
ittuid the meeting ol the l editors w.ucli llu Official 
\ssignee mav require him U attend anil luinish such 
information a> the mceli g im> icqiuie and dso answw 
ill queries in public i\munition H> must aisn do ill 
thit the olhcul issiguct mix rtquut him to do sueh 
is giving an uivciitoty ot his pinpcny, i list ot his 
u editors and dtbtois ind so on 

(6) The court may order *hi it test ot in insolvent ind 
commit lum to civil pusut it it appt in ihu ihi. uisol 
vent his thscoidicl or is ihoul to ilimiihI with a \it\ 
to ivoiding public t\imination or deleting insolvent 
jnottulings oi is ibou to icmovc Ins pinpufv oi is, 
in m\ nihu wi) livin^ u h mpLi nso'vnuv proceed 
inis 

(7) I he mini iii i\ on the ipplaition i t I lx Official 
\s«igncc or ol mv ueUitor who his proved his djbt, 
nnlci inv pci si in ki own oi susputid in bt in Mi* 
session oi in> pmputv lie Ion nu t Hi insoln^nf vfl 
siip|Niseil to be indebted to the uwilv ill oi miv be 
deemed upihlc il „ vin„ inlmmiliun respecting the 
'll sol vein his delimit nr pn pci \ uul ni mi\ reqgjrti 
lum to piuduit ms document in la nsn ly oi 
relating to the insolvent his (led nj u pi |urty r * ’ 

(S’! It the person who ippu s is iIxjvc uhints ill it h* is 
indebted to the insolvent or thit lie is in pesstsvon 
ni any pioptrly belonging te thr insolvent the unit 
may oidti him to p,v to thr Officnl VssigneL ihe 
imount ut which he i mUirc 1 o» to dtlivtr the 
pioputv oi the msohi l > hi h is in his possession in 
the Official Assignee 

The following are the proceedings consequent on in mdei 
it adjudication under the Piovimul Insolvency Vet 1 

(1) Any insolvent after he his been idjttdu ilcd insolvent, 
may apply to the court for protection as under the 


1 Sect torn 31 , 33 , 59 A. 
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Presidency-towns insolvency Act, and the couit may 
make an oidci foi his protection fnm lircV n 
detention 

( 2 ) After jn urdei of adjudication all persons who daim 
to be uedilois m thw insolvent in respect of (kin 
provable under the Act must tender proof ol thci 
respective dJ)ts by producing evidence of the amoui I 
aid putlculus thereof ind the couit shall, by order 
determine tk persons who hasc proved themselves tt 
be crcdilms of the insolvent in respect of such dthl 
ind the amount of debts, respectively, and shall frame 
a schedule ol such peisons and debts 


Proof of Debts: 


It his llrtuh been nlmivul that when 1 person is ul|udi,tii 
insolvent, all his piopeitns usl in the Ofhcitl Assignee ot tin 
Receiver, and his cuditms ue deprived of the otdman lteil 
remedies agunit ihc insolvent lor the rtLOVLrv ot their debt'- 
Rut the li editors lLquiit the inrht to share equillv ind piopoi 
tinnatri) in the distribution of the insolvent s assets * A criditoi 
wishes to shm in the distribution must prove frn bis debl 
% the*inndt piesciibcd bv tk Vet Ihc debts howcvci, mu l 
be such is ue pros ihlc in insolvency Debts and lnhilitiu u 
respeLt ui whuli cieditors ue entitled to share in the distribution 



issets me called debts ‘piovablt in insolvrnev and 
by which debts md lnhilities ire esttbhshtd is u 


ih 

ilhd 


pqoof of dehls \ ercditoi who fuls to piovc for i debt 


liability which is pinv iblr in insolvents cannot, ifter the disdniai 


of the insolvent, sur him 1m it 


Debts provable in insolvency : 

All debts ind ki»eitv*s piesent or futuie, certain or contm 
gent, to which the debtc of nbjict when he is adjudged insolvent 
oi to which he hreomrs sit i t before his discharge bv reason o 4 
any obligation incurred befnreion * date uf such adjudication, shdi 
be deemed to be debts provablcmc insolvency save and except the 
following 1 

(1) Demands in the natuie ot unliquidated damages ansirg 


1 Pres towni Insolvency Act, Sec 46 , Pro? Insolvency Act, Sec ?4 
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otherwise than by reason of a contract or breach of 
trust. These are demands which a person may make 
on another for tort *uch as defamation, assault, mali¬ 
cious prosecution, and so on. If, however, such demands 
have crystallised into liquidated damages, by virtue of 
a decree passed against the insolvent, such damages may 
be proved in insolvency. 

(2) Debts or liabilities contracted by the debtor with any 
person who has had notice of the presentation of any 
insolvency petition by or against the debtor, cannot be 
proved in insolvency. This, however, does not apply 
to cases of insolvency under the Provincial Insolvency 
Act, and as such a debt or liability of , this type is pro¬ 
vable under that act. 

( 5 ) Debts and liabilities the value of which cannot be, in 
the opinion of the court, fairly estimated. 

( 4 ) Debts which are against public policy are not provable, 
such as a debt which is founded on illegal and immoral 
consideration, nr :m agreement to pay money to a credi¬ 
tor to induce him not tn oppose the debtor’s discharge 
from insolvency which is ,i fraud cm the insolvency laws. 

Proof of Debts : 

The rules of proof of debts under the Presidency-towns insol¬ 
vency act arc contained in Schedule 11 of the Act and are as 
follows : 

( 1 ) Time for lodging proof .—Every creditor shall lodge 
the proof of his debt as soon as may be after the making 
of an order of ndiudiculion. (R. I.) 

( 2 ) Mode of lodging proof .—A proof may be lodged b\ 
delivering or sending by post in a registered letter to 
the Official Assignee an affidavit verifying the debt. 
The affidavit may be made by the creditor himself or 
by some persons authorised by or on behalf of the 
creditor. If made by a person so authorised, it shall 
state his authority and means of knowledge. The 
affidavit shall contain or refer to a statement of account 
showing the particulars of debts and shall specify the 
voucher, if any. by which the same can be substantiated. 
The Official Assignee may, at any time, call for the 
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juniluttion (I the voucher The iffidnrtl must il j 
sf Uc vihither the uediloi is or is not i secured utdi < 1 
(R 2 3, 4 ind 5) 

(?) ( pi t of plotting debt* \ ueditor must Ik u the m t 
ot proving his debt unlc s the couit otherwise specially 
urdtis (R fi) 

(4) Ri s ht to t\atmm pioof Ivtiv uctlitm who his 

lodged the pi out shill he entitled to set and examine 
the pioois of nthu ucdilois it ill insonihlt timts 
(R 7) 

Kulis i ti |)itX)l nt (Mil u dL ihL Pi ci\jiili tl Insokui 
Act 4 l J) ire the following 

(1) A debt mi\ be pi<\i I In delivering or sending hy 
post in i registeied It in i in ihc couit in iffidavit 
vending thi debt 

\2) The lilidn i dull milt in i idtj to i st it one n i 
uuuni showing the p rtnu 1 is ol tin debt mil sh II 
spuds flu vouihu yi\ m) ly wJnc.li the simr un 
lx subst inh itul I he court mi\ it my time nil loi 
the pioduction of flu vuuIil 

Proof by secured creditors : 

A secured ciidilor st mils outside iIisuIvliilv proceeding 
He ean jiroteed in the ordinuy lulu sc >L 1 i\s to leilise his seen 
nty II lie is i moitgigu uid bv tin motive dud he is givti 
the jower to sell ihc nioitgu,cd pioputv without the mtersen 
tion of ihc couit he mis Inst the p jpciti Mild even it the 
mortgage becomes insolent md ipp ipuite the proceed* of sih 
m piymcnt oi hi dins The snipliis il inv is transfened o 
the Offieid \ssunce ui Reerisu 11 however he his no powti 
to sell the moitgi^td piuputs he l in bung i suit toi sile nt 
the mm tinged piopcity uid hive the sime sold bv a deuee ot the 
court But a secured creditor miy come mto insolvency proceed 
ing md he does so usuilly where the security proves insufficient 
for his debts If he enmts under the insolvency, he has the follow 
ing ihrrt anuses open +n him, vi/ 

(1) He may rtihse the sceunty and then prove for the 
balance 

(2) He may surrender his security ind piove foj the whole 
debt 
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{*) Me may state in his proof the value at which he assesses 
his security and prove for the balance after deducting 
the assessed value. 

(4) Under the Presidency-towns Insolvency Act, Sch. II, 
rr. 18-21 a mortgage of any part of the insolvent's 
real or leasehold estate may apply to the court (or prov¬ 
ing his mortgage and on such application the court 
must proceed to enquire whether such person is such 
mortgagee, nnd for what consideration and under what 
circumstances; and if it is found that such person is 
such mortgagee, the court must direct such accounts 
and enquiry to be taken as may be necessary for ascer¬ 
taining the principal, interest and cost due upon such 
mortgage and if the court is satisfied that there ought 
to be sale, the court must direct the notice of such sale 
to be advertised and the Official Assignee shall have the 
conduct of such sale. The proceeds of sale will be 
applied in the* first instance for the satisfaction of the 
mortgagees dues and cosi and the surplus, if any, is to 
be transferred to the Official Assignee. 

Properties of the insolvent a 

We have already seen that as soon as a debtor is adjudged 
an insolvent, all his properties vest in the Official Assignee or the 
Receiver for the benefit of his creditors, who are entitled to share 
proportionately. But the question is k What is the property of the 
insolvent?' In both the Acts the property of the insolvent means 
such of his property as is divisible amongst his creditors. We 
have, therefore, to examine what properties are divisible and 
what are not divisible. 

Under the Presidency-towns Insolvency Act 1 , the following 
are not divisible amongst creditors 

(1) Property held by the insolvent on trust for any other 
person. 

(2) The tools, if any, of his trade and the necessary wear¬ 
ing apparel, bedding, cooking vessels and furniture of 
himself, his wife and children, to a value, inclusive of 


1 Section 52. 
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tools and apparel and other necessaries as aforesa d, not 
exceeding Rs. 300/- in the whole. 

Under the same act the following have been held to lie divi¬ 
sible amongst the insolvent's creditors. 

( 0 ) All such property js j<?ay belong to or be vested m 
the insolvent at the commencement of the insolvemy 
or may lie acquired by or devolve on him before his 
discharge. 

(£) The capurily to exercise and to take proceedings fur 
exercising ail such powers in or over or in respect ol 
property as might have been exercised by the msolveul 
for his own benefit at the commencement of his insol 
vency or before his discharge. 

(r) Goods in the possession, order or disposition of the 
insolvent in his trade or business by the permission ol 
the true owner under circumstances that he is the 
rrputed owner thereof. 

Undci the provincial Insolvency Act , 1 the following are held 
divisible amongst the insolvent's creditors. 

(/) All goods being at the date of the piesentatiou nt; 
the insolvency petition, 111 the possession of the 
insolvent, by the consent and permission of tin. 
true owner undri such circumstances that lie is the 
reputed mvuei 1 hereof. 

(if) All properties which are acquired by 01 devolve 
on the insolvent ifter the date oi llic order > I 
adjudication and before his discharge. 

Under the same act such property as is exempted by ihi 
(aide of Civil Piorcdtuc 01 any other enactment from liabililv 1 » 
attachment and sale in execution of a decree arc nol divisible 
amongst the creditors of the insolvent. It should be noted th. 1 1 
under section Ml ol the Cavil Procedure Code articles similar to 
those mentioned in clause 2 above as not divisible under the Pn* 
sidency-towns Insolvency Art, are r\cmpl from attachment and 
sale. 


Onerous property: 

Under the Presidency-towns Insolvency Act , 3 the Official 


1 Section 28. 

3 Sections 62 67. 
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Assignee has a right to disclaim or get rid of onerous piopcit) 
This power to disclaim is an exception to the general rule that 
the Official Assignee takes the estate cx£ the insolvent subject to 
all the claims in law and equity t« which it was subject m the 
hands oi tht insolvent Oncious projierty has been dehned hv 
Section fi2 fit the Presidency town* insolvency Act as consisting 
of land ol am Itnuit burdened with onerous covenant, shares cm 
stocks in companies, unprofitable enntiiLts or an) olhci pmputv 
that is unsaleable, or lint iculils saleable, by reason ot its hindine, 
the possessor tlureoi to the pcifmmalice oi any onemus act nr 
i< the pavment of an> sum ot niuntv Ihe Oifiual Assignee, jl 
hr wants to disclaim, must do so in witting signed by him I he 
time allowed to the OffiLial Assignee lot such d*sJjimei is 12 
months aftei the insolvent has been j cl nidged insolvent or wheir 
the property came to the knowledge oi the Ofliuil assignee more 
than one month a hti such adjudic it ion, 12 months iltei he tirsl 
uirnt to know of it 

Reputed ownership : 

It has alreadv been seen that all the pmpcily ot which the 
insolvent is (he tiue owner at the commencement of the msol 
vuuv vests in the Olfiinl Wigm.c w the Receiver Rut in case 
i * goods, n , moveable pi ope i tv it is nol only tht goods of which 
‘Ik instilvuu is the tiue ovv ui it the umirmnicmint of the insol 
\(iu\, but ilso gorcls I'luili iil f he piu[cm nt llhti people liul 
oi which the inailvuit is the ipparinl in i puled inner. whieh 
\i»ts in the Oilhnl Visi.jil c or lhc Rcuivli lhus d i pci mu 
buys goods irom i tr ul i and piys tor them, but suflus the goods 
tn U kepi In flu stllir in his possession md I he seller suhsc 
fpicntl) becomes nii 1 vc.it, lhc uni ds will guicnlly vest m the 
Official Assignee i d will he divisible fm ihe benefit >1 the insol 
vents curlitOTS In such 1 use the msolvnit is deemed lo be 
ihe reputed ownei of the goods Hr \ unciple 's thit the buyri 
in this ease, though he i the tiue owner must sufTu, bee.iust he 
helps the insolvent tn ohl.in i ilse ciedit by lllowing llje goods 
tu remain with him l 1 should he iicjIliI that the following con¬ 
ditions must he satisfied to enable the Official Assignee or the 
Rcteivti to claim a property of the insolvent under tlu icpulfd 
ownership clause 

(tf) Tht properly cLnmtd musl no* he immoveable pro¬ 
perty but goods 
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(£) The goods must be in the possession, order or dispnsi 
lion of the insolvent in his trade or business at the 
commencement of the insolvency. CJoods not used ioi 
the insolvents trade or business do not pass to the 
Official Assignee Thus household furniture belong 
mg to others but lying at the private residence of a 
trader who becomes insolvent do not pass to the Official 
Assignee or Receiver. 

(c) The noods must be iti possession of the insolvent under 

such circumstances that he is a reputed owner thereof 
Thus in Greening vr Claik 1 , tht facts were as follows 
A buvs certain goods from B and piys the puce to R 
\ leasts the goods with B who pledges them with i 
C sells the goods on default nl payment by B, and 
ceitain surplus is left in the hands ot C out of the sil 
proceeds ihei the sltisfution nl Cs iljim H fu 
wirrls heroine* bmkiupt and the. surplus is claimed 
both In \ md Ihi trustee in hinkiuplcs It was Ink 1 
thit fh i/xiik wut inf in the possession of tin hml 
rupt and thL surplus must piss to V » 

(d) The true ownei must consent to the possession of hiknIs 
hy insolvent .ml to the possession theicol in thL insoi 
seat's tndc 01 business iinclei such tinumstjnus tin* 
thL insolvent is the uputid nwnct ot the good* 

Realisation of the property of the insolvent: 

Under the PiesidchL} towns Insolvents Vi tht Olhui 
Assignee must take possession as soon is possible o| tin ilurl 
books and dcHuments ot the insolvent and of ill other nuts of hi* 
property upiblc of minual ddiverv For this purpose im 
treasure! ot other offiu.i, ni an> banker, attorney or agent ot tn 
insolvent, is bound to pjy and deliver to the Official Assignee al 
money and «e« unties in his possession or power in his particulu 
capacity In default he is punishable for contempt of court Tht 
court may also issue a warr int to anv prescribed eifficer of the court 
or any police officer above the rank of a constable to seize aus 
part of the prnprity of the insolvent in the custody or possession 
of the insolvent or of anv other person The Official Assiqntt 


l 4 B AC 316 
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may also summon any person known or subpeded to bt in pos¬ 
session of any part oi the insolvent's property and may tequire 
hun to deliver such property tf the Official Assignee is satisfied 
that he is, in fact, in such possession. 

But if the insolvent has sold his book debts and delivered 
hi& books of accounts to a purchaser, the Official Assignee cannot 
claim the books Iht Otficul Assignee cannot also ask for 
delis try of books belonging to the insolvent and uthci or others 
lomtlv. though hL is entitled to inspect the same 

Under the Proviimil li solvency Act the couit has authonl) 
to remove a person from the possession of the insolvent’s property 
ind the Receive 1 cm ilwivs take possession of the property of 
the insohent 

Undti both the lets ccitun powcis ut Lonieiicd on the 
Officnl Assignee m the Kuuvcr to eniblc them to tealisc tlu 
|ropcrty ot tht msolwiii Some of the powers lie exercisable 
without the lem ol the i mil md some cm only be exercised with 
the It ivi ot the court 

Powers exercisable without the leave of the court: 

The following powcis miv bt exercised bv the Officnl 
Assignee or 1 he Rutivir within 1 the least of th* couit 

(U Ht mas st 11 m\ oi ill the propci tv of the insolvent 
b\ jniblu uirtion oi b\ prnnte tici1> 

(2) He im\ t 9 i\< lciupts foi iny moiuv Kcnved bv him 

Tht following ire *ht powers which rmv be* cxcrrised bv 
the Official Assignee rn tin Receiver with the Icive ol the court. 

( 1 ) Ht miv i iiis nil tlu business of the insolvent so hr 
as mis ht nut ssu> for the huicfiri il winding up of 
the simc iml ini no othu lurposc 

(2) He miy institute defend, or continue iny suit or legal 
proceedings a lit mg tn the propel ts of the insolvent and 
fbi thit purpose employ i legal pnetitinner 

f^) The Official Assignee may iccept is tht umsidciation 
foi the s tie of uiv propertv of tht Insolvent a sum of 
money p*i> ihle it i future timr or fully paid up shares, 
debentures nr stock, subject to such stipulation* as to 
security and* otherwise is the court thinks fit under the 
Presidency towns Insolvency Act Under the Pravin- 

16 
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pal Insolvency Act the Receiver can accept only money 
payable at a future time and nothing else 

(4) He may mortgage 01 pledge the insolvent’s propeity 
for raising munt) iui thw payment ut his debts. Under 
the Presidency-town* Insolvency Act the Of&cial Assignu 
may do the same for the purpose ot cairying on the 
business also. 

(5) He may refer any dispute to arbitiatiun, and compromise 
all debts, claims and liabilities on such tcims as may hi 
agreed upon 

(6) He may divide in its existing form amongst the iri 
ditors, according to its estimated value, any property 
which from its peculiar nature or other special circum 
stances, cannot teadily or advantageously be sold 


Distribution of the pro p e r ty : 

In distributing the propeity ol the insolvent, the following 
debts must be paid bcfori any others — 

(1) Debts due to the Ciown or to any locil authmits 

(2) Salaiy oi stages ot any clcik, serv mt oi hbouiu in 
respect of services rendered Lo the insolvent during 
4 months before the present itioii of the petition, nut 
exceeding Rs 400/ for sucli dak mrl Rs 100 foi < ith 
such servant m lahouier, and under the Pm inm 1 
Insolvents Act ihc salary or w.gcs, not txueJim, 
Rs 20/- in all of any clerk, servant or labourer, in respeti 
ol services rendered to the insolvent during 4 months 
before the dite of presentation ot the petition 

(3) Rent due to i landlord fiom an insolvent, not exceed 
ing one month’s rent under the Presidency tom"- 
Insolvency Ail only 

The ihuve mentioned debts r mis cqudlv bilvmi thcmscUi' 
and must be paid in full if the issrts au sufficient If the issef' 
are insufficient thev ibatc in cquil prnpoitiun be listen themselves 

After the preferential debts mentioned above arc satisfied in 
full, ill debts whirh arc entered in the schedule ore to be paid 
rateably according to their respective amounts and they shall rank 
equally. If the debts are paid in full, the surplus assets, it any, 
are to be applied in payment of interest on the debts at 6°/ jxr 
annum from the date of the order of adjudication 
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In the case uf insolvency of partners, the usual rule is that 
the partnership property is applicable in the first instance in pay¬ 
ment of the partnership debts, and the separate estate of each 
partner is applicable in the first instance in payment of the separate 
debts. In case of a surplus from the separate estate of the partner, 
the surplus is to be applied for the satisfaction of the partnership 
debts. And if there is a surplus of the partnership property, the 
same is to be applied for the satisfaction of the separate debts of 
the partners in proportion to their respective shares. 


Protected transactions: 


Protected transactions mean those transactions by an 
insolvent with a third party which cannot be impeached by the 
Official Assignee or Receiver after the order of adjudication 
Transactions or dealings by a debtor in respect of his property f Ae 
into three classes :— the 


1. Dealings before the commencement of the in* '' ecciycr 

2. Dealings between the commencement of the Jwnracnt 
and the date of the order of adjudication. jP crv ^ on 0 

3. Dealings after the order of adjudication. : 

‘oof of debt*. 

As regards the first class of dealings no transf v ^ an( j 

by a debtor before the commencement of his i Qf ^ crc a rcce i ve r 

impeached unless such transfer is without any cc. . t 

. r r f i i r * j in such torm as 

hy way of fraudulent preference. ^ ^ thereon 

As regards the second class of dealings t ^p^y his wilful 
are bonafidt and if the person who deals with TCC t hj s property to 
notice at the time of the presentation of an; icce( ] s \ Q make good 
by or against the debtor. , any loss so occasioned 

As regards the third class of Ira 
protected in any case and the question r 
of insolvency petition docs not arise. 

jf the dbove acts df insolvency, 
Official Assignee A Receiver ii an insolvent can be presented 


Appointment .—The Chief debtor himself, 
of Judicature at Fort Willir'S 3 *®** the debtor only if— 
and the Judicial Commissi./ the debtor to the creditor or where 
appoint substantively or tt 1 ®* than one* creditor jointly petition, 
to the office of the Officii debt due to these creditors jointly 
case of other courts a R; anww»t to at least Rs 50Q/-* nod 
estate on the a* ascertained or a liquidated nun, «VWt 
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Assignee and every Receiver is to give security as may be prescribed 
by die rules or in the case of a receiver, as the court may direct 
The Local Government may appoint official Receiver to be receivers 
under the Provincial Insolvency Act within such local limits as 
it may prescribe. In such a case in the absence of any exceptional 
reasons such as personal disqualification affecting the Official 
Receiver he alone should be appointed receiver in insolvency. 

Duties end powers of Qffidol Assignee: 

The Official Assignee must furnish security as may be 
prescribed by the rules. He may administer oaths for the purpose 
of affidavits, verifying proofs, petitions or other proceedings in 
insolvency. He has duties in relation to the conduct of the 
nsolvent as well as to the administration of his estate. In 
dollar it is his duty to investigate the conduct of the insolvent 
report to the court upon any application for discharge, 
In 'vhether there is reason to believe that the insolvent has 
debts muLan act which constitutes an offence under the Act or 

(1) lj21-424 of the Indian Penal Code, in connection with 

(2) Ss? or w ^ch would justify the court in refusing, 
^qualifying an order fur his discharge and to make 
4 m ir t cotlcern i n S the conduct of the insolvent as the 
exceec or as ma y he prescribed and to take such part 
such stance in relation to the prosecution of any 
Insolvency t * lc CDUrt ma V direct or as may he prescribed. 
Rs 20/-j*h any creditor on demand and on payment 
of scrvice c a of creditors showing the amount of 
before *. may sue and be sued by the name of ‘The 

(3) Rent due to P ro P ert y of an insolvent*. Subject to any 
ing one montP®™^ Assignee must, in the adminis* 
Insolvency Act oi the P ro P ert y of thf insolvent, have 

The above-mentioned dell 1 may bc P assed b ? the creditors at 
and must be paid in full if th? on meetin S s of thc credit"* &» 
are insufficient they abate in equal ust summon meetings of the 

After the preferential debts m^ hencver "S** 1 ®* in writing 
Ml, all debts which are entered in ^editors who have approved 
rateably according to their respective a? ally whcre ** “dulges in 
equally. If the debts are paid in full, iccts a P roo£ ™«asonahly 
are to be applied in payment of interest ^° urt £or directions in 

fcmfcn from the date of the order of adt , under thc i ™ olvency - 

'th the discretion of the 
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Official Assignee at the instance of a creditor unless he does 
something, which is so utterly absurd that no reasonable man 
could do it. He should also keep his account cortectly and accurately 
and must account to the Court and pay over all moneys and deal 
with securities as may be prescribed by the rules. The court may 
also call the Official Assignee to account for any misfeasance, 
neglect or omission which may appear in his account or otherwise, 
and may require him to make good any loss, which the estate of 
the insolvent may have sustained by reason of his misfeasance, 
neglect or omission. 

Duties and powers of Receiver: 

The Receiver must furnish security required of him. He 
must lake the necessary steps for the discovery of the insolvent's 
property, to realise the property and to distribute it amongst the 
creditors. He may also make a report on the conduct of the 
insolvent. Where the Official Receiver is appointed the Receiver 
in insolvency, the High Court with the sanction of the Government 
nay, from time to time, direct that subject to the supervision of 
t.ie High Court, the Receiver will have the following powers : 

(a) To frame schedules :i n d to admit or reject proof of debts, 

(b) to make interim orders where necessary, and (c) to hear and 
determine any unopposed or ex parte application. Where a receiver 
/ails to submit his account at such periods and in such form as 
the Court directs, or fails to pay the balance due from him thereon 
as the court directs or occasions loss to the property by his wilful 
default or gross negligence, the court may direct his property to 
he attached and sold and may apply the proceeds to make good 
any balance found to be due from him or any loss so occasioned 
by him. 


If a debtor commits any one of the above acts of insolvency, 
a petition for adjudicating him an insolvent can be presented 
either by a creditor or by the debtor himself. 

A creditor can petition against the debtor only if— 

[a) the debt owing by the debtor to the creditor or where 
more than one- creditor jointly petition, 
the debt due to these creditors jointly 
amount to at least R& 900/*, and 
(4) the debt is an ascertained or a liquidated sum, nui 


Creditor’s 

Petition, 
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a debt whose imount is not fixed or whose amount has 
lo be fixed or ascertained by the court, and 

(?) the act of insolvency foi which the petition has been 
presented his been committed not more thin three months 
befni* the petition is picscnted 

A dtbtor is entitled to (result m insoUcnc petitun if (</) 
Dcitor* his Irh s imrunt to it leist Rs SH)/ 01 (ft) he 

Pctihon lus Ixlii me ed 01 impnsoied in c\eeu1ion of 

1 elcerci nr (r) hi 1 * pup \ hi hui l'ticliel undei such 1 
dee ret 

Lndu the Prtsiflt il> 1 rm ns Insulvtncv AlI the High Courts 
Courts ^ 1 Midus Bom In uul the thief Cuurl 

of Sint 1 nn cut Him liisuhiniA petitions Under 
the Provincul Xn c uKeu A i tli ilisliict ouit'* tin ilso enleitun 
insolvency jkMkji s 

A until cintol entutun n insolvent petition unless the 
debtor is impiwmed tin cleht nt usuits o milts on uni tor 
gnn within the eouit s junsdition 

Effect of an order of adjudication : 

If on an insohtnev pcti ion i debtor is uljudgul in insolvent, 
the order of ad(udieitini has the follnuing effects 

(1) Undei the Presidency Towns Insolvency Act all the 
pioperty of the insolvent, uhctlici mciv iIiIl m im no ihk, 
wheieve* situated vests in the Ofliinl Assignee uul liunnus 
divisible among lus li editors Under tlu Proviiiuil Insolvency 
Act all the property ol th insolvent us<s in tht couit or in l 
Receiver who may be ] omted h) the court »t the time of the 
ordei of jdiudiration oi it un kmc iftci it 

(2) \11 cnditois whose debt* miv be pmved ti tht officnl 
issignee or the Receiver ire hured from uislitutinu my suit 
igunst ihe insolvent uithout the leave of an msolvtnev court, 
during the pendtnev of the insolvency proceeding, it duimg the 
lime the debtm rrmuu m n solvent If m) suit is instituted 
uithout obtaining 'inh lcive the court in which the suit is 
instituted may, on pioof ihit in order of ad(ud*eation has been 
made against the debloi, either stay it or jllou it to continue 
But the court must not allow it to continue unless there 
are special circumstances, eg that the suit was ripe foi hearing 
at the time of insolvency, or that the suit if staved would be barred 
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by limitation or that the evidence whereby the debt is to be proved 
will be lost if the suit is stayed, and so on. But the right of a 
secured creditor, i>„ a creditor whose debt is secured by mortgage, 
pledge or hypothecation, to institute a suit is not burred. 

(3) The insolvent is deprived of all powers to enter into 
transactions which will bind his creditors in respect of his property. 
After adjudication the Official Assignee or Receiver alone is 
entitled to deal with the insolvent's property and he alone can 
give a title to a purchaser. If a person pays a sum of money, 
which he owed to the insolvent, after the order of adjudication* 
he will have to pay it again to the Official Assignee or Receiver. 
If, after adjudication, a person buys property from the insolvent, 
he acquires no title to it. 

(4) An insolvent until he is discharged suffers under certain 
disabilities, e.g., incapacity to hold certain offices like that of a 
magistrate or a member of a local authority. But the disqualifica¬ 
tions cease if the order of adjudication is annulled. 

(5) Any transfer of property, not made for valuable 
consideration or before or in consideration of marriage, made by 
the insolvent within two years before the order of adjudication 
will not bind the Official Assignee or may be annulled by the 
court at ^ Stance of the Official Receiver. 

• (6) Any t. r of property made by the insolvent within 

three months befort the order of adjudication, with the intent 
of benefiting one creditor at the expense of other creditors, will 
be void us fraudulent preference. 

Discharge of an insolvent: 

An insolvent may at any time after the order of adjudication 
apply to the court for an order of discharge and the court is 
required to appoint a day for the hearing of the application. On 
the day of the hearing the application is heard in public. The 
court hears the report of the official assignee or the receiver about 
the conduct and affairs of the insolvent. The court may also hear 
the debtor and the creditors. The court may, after hearing all 
the facts, make any of the following orders : 

|1) Discharge the insolvent unconditionally. 

(2) Refuse the discharge. 

(3) Suspend the discharge for a specified time. 



(4) Suspend the discharge until a dividend of not less than 
four annas in the rupee has been paid to the creditors. 

(5) Discharge the insolvent conditionally, e.g., on condition 
that the insolvent undertakes to pay unsatisfied debts after his 
discharge. 

But a court will not grant an absolute discharge under the 
following conditions : 

(1) Where the insolvent has committed offences under S. 

103 of the Pr. Towns Insolvency Act and under S. 421 to 424 nf 
the Indian Penal Code. (S. 103 of the Pr. T. In. Act relates' to 

fraudulent concealment of the insolvent's state of affairs by 

destruction of documents, keeping false books and so on). 

(2) Where the assets of the insolvent are not as required 

hy the Pr. T. In. Act, equal to four annas in the rupee, and ns 

required by the P. In. Act, equal to eight annas in the rupee, 

on the amount of his unsecured debts, unless the insolvent satisfies 
the court that this is due to misfortune and not to his fault. 

(3) Where the insolvent has failed to keep such book', nf 
account as is usual and proper in the business carried on by him 
and as should fairly disclose his financial position within three 
years immediately preceding his insolvency. 

(4) Where the insolvent has continued to trad" - knowing 

himself to be insolvent. vency- Arf - # 

(5) Where the insolvent contracted defeh tvhich he had not 
any reasonable expectation to be able to pay at the time. It is 
the contracting of debts which is nude an offence and not the 
obtaining of goods without any reasonable expectation to be able 
to pay. 

(6) Where the insolvent has failed to account satisfactorily 
for any loss of assets or for any deficiency of assets to meet his 
liabilities. 

(7) Where the insolvent has brought about his insolvency 
fay rash or hazardous speculations or by extravagance or by 
gambling or by neglect of his business affairs. 

(8) Where the insolvent has caused unnecessary expenses to 
Us creditors by putting frivolous or vexatious defence to any suit 
brought by such creditors. 

■ (9) Where the insolvent has within three months prectfing 
'the tune of presentation of the petition, incurred unjustifiable 
.afmue % bringing a frivolous or vexatious suit. 
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(10) Where the insolvent has, within three months preceding 
the presentation of the petition, given an undue preference to 
any of his creditors. 

(11) Where the insulvem had been adjudged an insolvent 
previously. 

Effect of en order of duchorge: 

An order of discharge releases the insolvent from all debts 
payable in insolvency except the following : 

(1) any debt due to the Crown; or 

(2) any debt or liability incurred by means of any fraud 
or fraudulent breach of trust to which he was a party; 
or 

(3) any debt or liability in respect of which he has obtained 
forbearance by any fraud to which he was a party; 
or 

(4) any liability under an order fur maintenance made 
under S. 488 of the Code of Ciiminal Procedure ix« 
maintenance ordered by a Magistrate on a person who 
neglects to maintain his wife and children inspite of 
having sufficient means. 



CHAPTER VII 

ARBITRATION 

“A reference or submission to arbitration is an agreement 
made by two or more parties between whom some difference has 
arisen, or may thereafter arise, whereby they appoint another 
person or persons to adjudicate upon such difference, and agree to 
be bound by his decision thereon. The person appointed to 
adjudicate upon the difference is called an Arbitrator . Where two 
arbitrators are appointed and the submission provides that in ihe 
event of their disagreement, the matter in dispute shall be referred 
to the decision of a third person, such third person is called an 
Umpire” 1 . The decision of the arbitrator or arbitrators is called 
an award . The object of arbitration is the final disposition, in 
a speedy and inexpensive way, of a dispute between two parties 
so that they may be saved the delay and expense of litigation in a 
.court of law. 

A reference or submission to arbitration may take place in 
three ways: 

(1) By agreement between the parties without the interven¬ 
tion of the court; or 

(2) Through the intervention of the court: or 

(3) By the operation of statutes. 

Let us discuss each of these ways separately. 

Arbitration without intervention of the co urt ; 

Sec. 2(a) of the Indian Arbitration Act of 1940 defines an 
arbitration agreement as a written agreement to submit present 
or future differences to arbitration, whether an arbitrator is named 
therein or not. Such an agreement is also known as a submission, 
a term which the Indian Arbitration Act of 1899 used. In every 
agreement for arbitration nr submission the following terms arc 
implied unless the parties provide otherwise 3 . 

1. The reference or submission is to a sole arbitrator unless 
otherwise expressly provided. 


1 HaSsbury on Arbitration VoL I, p. 439. 
•Seettal 
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l If the nicienet is 1o .in even numho of aihitrilors the 
arbitrators shall appoint an umpnc not l.iter ihin out month from 
the 1 nest dnle of their irspectnc .ippoiiilmcnts 

i Hil aibitratois must make thur awuil vuthui lour 
months aftei entering on the rtfeienec nr after having hun tailed 
pun to act h) notice in writing irom uiy pirtv the ulnti ition 
igrecmcnt oi wuhin smh tOuidirl time as the mini may 
illcro 

■4 If thi iI nti ilcu^ line illouul thin linn to cxpiu ssithmiL 
n I mp in ass nd, or hiu riflue id In in) pails to the ailutiatinu 
ijtement a to the iimpm i nnlkc in ssutin^ tint the) euiiiot 
jil, the umpiu shill foil 1 ' lth t Ui mi the rdticnu in lieu of 
tic irbitutors 

5 The um| iic musl m It Ins mud ssilhin tsso months 
11 mtering on the altniui u ssithiu ueh extended lime as the 
lulu t miy allow 

o The pirtus In tin iiliumt and ill pci sous illiming 
nuclei them must submit to eximimtiun In ilu lihiti ilms aud 
produce before them il 1 eloLiuntnls ind pipcis rtlatuig to the 
dispute in question ind do ill ntnci tilings which, dm me the 
pineLLflinps on the ief trend, ilu irlutntms in umpiu miv 
re jiiue 

Hit mud dull be hml ind himluu on the pulies 

i CnsU of the i due nee ind th« a$s ini ssdl be hum In the 
I ulies is the arbiti itoi> inn in their diseietion dnet 

Appointment of erhitniton s t * 

An arbitrator oi irbilr itois ue ippo.ntcd in the following 
ss ns 

(1) The parties to an iluli ilion icrttniei t ni is poult thil 
ilu uhitrator oi arbiti dors ssill be ippumtcd by consent of the 
duties In such i list ilk p.utus appoint the uhilrlicit or 
rbitmtois But it the piilies do not. ittcr rhlTerinus hist ansen, 
*,iec to the appointment or ippcnntments, oi if ms appointed 
ibitrator or umpuc neglects oi itfuses to ut, oi is incapable of 
id mg, or dies, and the pu tics do not supply the vaiancy, in if 
die parties or the arhitritois are icquircd to appoint an umpire 
me! • not appoint him, ans pails rmv serve the othci paities 
hith a wutten notice to concur in (he appointment oi appoint¬ 
ments or ui supplying the \ icancy If the appointment is not 



COMMERCIAL LAW 


25 2 

made within iittccn Jen days aJtei the scivjll oi the said jion u 
the court may an the apphtatiun of the party who gave tin nun, 
and after giving the other parties an uppe i Lumty of bang lu uit 
appoint an arbitrator ui arbitratois m m umpire, as the east, m 
be, who shall ha\t powu to ail in the reference and to make m 
award 1 

(2) Iht paitus to i submission may agitt that the aibiti it 
or arbitratois will be ippuu ted h\ 1 * ptison designated in the agiu 
ment, cithei by name ^ Sn \ \ bmar or Sir P C Ro\, i 
as the holdei tor the time bung ol any uifiit oi appointment, t 
the President of the Bengal Chambti of t > nmmerct «n the PilsiJu i 
of the Bengal Lcgivlitiv Assembly ami sn oir 

Raamnl of arbitrators: 

Arbitratois cmnnl Ik* runovul uupl with the least oi ilk 
court, unless the puh's hul usuvtd iht light of revoking th 
authonly of the uhitiitois Hit mint inav, on the application 
of anv pait\ to i itltrtnu, itmrsc in ailniratui oi umpire wht 
fails In ust all uasonabh dispatth in milling on ind pmetulnu 
with the lelcruiu and miking m lwaid m who 1 ms misujinluilnl 
himsdf nr the pi out dings 

Where the anthoiit\ oi m uluti itoi oi arhitritors m i 
umput is rtvoktcl h\ Icavt ni iht louiI, oi whcie the cnuil 
rimuvts an umpire who his eliteud on tht refermre, oi a soli 
arbilratoi in all the lrhitralors, the uiuit miv, on the jppiu itim 
of iny parts In the arbitration agreement, either 

(i/) appoint a ptison to id is sole libiliator in the pi m 
ui the person oi persons displiced; or 
(b ) urda that thr arbitration lgriemml shall cease to has 
iffril with icspicl to the dilTtriiut rtlcricd 4 . 

Powers of irbhriton and umpire 1 : 

The arbitrator* oi umpire shall, unless i different intend n 
is expressed in the agieement, have pnwu to 

(a) administer oath to tht parlies and witnesses appealing 


1 Section b 

* Section 4 

* Section 11 

4 Section 12 
‘‘Section 13, 
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(#) state a special case for the opinion of the court on any 
question of law involved, ix^ refer any question of law 
arising in course of the arbitration proceeding to the 
court for the latter's opinion thereon; 

(f) administer to any party to the arbitration such question 
as may, in the opinion of the arbitrators or umpire be 
necessary; 

(d) make an award; this award may be made conditional 
or in the alternative; 

( c ) correct in an award any clerical misiake or error arising 
from any accidental slip or omission. 

Signing and filing of the award: 

When the arbitrators or umpires have made their award, they 
shall sign it and shall give notice in writing to the parties of the 
making and signing thereof and of the amount of fees and charges 
payable in respect of their arbitration and award. The arbitrators 
must also file the award or a signed copy of it to the court, at 
the request nf any party to the arbitration nr at the instance of 
The court, together with all the depositions and documents which 
may have been taken or proved before them, upon the payment 
of all fees and charges due in respect of the arbitration and award 
and of the costs and charges of filing the award. 1 

Power of court to modify, remit, set aside or confirm the 
award : 

On the filing of the award the court may—(a) modify or 
correct the award, or ( b ) remit the award, or (r) set aside the 
award, or (£) pronounce judgment in terms of the award. 

The court may modify or correct an award in the following 
cases. 2 

Pownrto modify ( fl ) Where it appears that a part of the award 
is upon a matter not referred to arbitration and 
such part can be separated from the other part and does not affect 
the decision on the matter referred; e.g. A and B refer to 
arbitration a dispute between them regarding the amount of 
money A owes to B for the latter’s construction of a house for 
A. The arbitrators find in their award the amount of Rs. 4000/- 

1 Section 14 (2) 

2 Section 15 
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which A owes to B on account of the house. They also find lU 
the awaid that A owes to B aaolhu sum of Rs 5000/- on a sepji ju 
transaction Htit the ubitiatois give in award part of wluel 
^ upon a matter not teferred to arbitration, namely, A’s debt to 
B^on the stparate trmsietion I he iward thus Lan be separiti I 
into one part which comes witl in the irbitration and the nthe 
part which tills outside In this list the court may modil\ il 
award by stiikinq out the pirt which tails outside the arbilratioi 
or 

(b) where the lwaid is lmptifecl in fmm or contains ii \ 
obvious tnoi which Lan be imtndcd without iffeclinq smli 
decision, or 


(t) whcit the iwird coat 1111s i ehnul mist il e or in tu 
arising from m unde ml slip 01 omission 


The court miy remit it send huk the iw ud 01 in\ mitu 
irfeircd tu 11 Ini r ition to the ailntratirs 
Bower tn remit xm \ im hn ie consider ition upon sueli teims 
it thinks hr The wird mi> he remitlul i 
the follow m » liscs 1 


(a) Where the iMid his lilt umklcmiiH l inv of h 
millets leftuid to arliiti ilmn ui whtiL it detein ims in\ mu* r 
not refeired to irlnfi ition uni si h nnltci eninot hi. cjiu <1 
without lTcvtiur the detuminituui i the mithis itfcmr 1 t 
CNimph \ 11 ii cl t ut mml i s >f i joi l ni ri\ 

t business A “ks 11 ml ( Ini n mount if pist i m li 
dlequu thit the business is i | n nirsluj mil mt > i lilt f mil 
business it ml ( d nv ih the business is pulncishii i 

dem \ mht 1 1 n uniin* if pist pmhts Ih \ nfei lu 

dispute ti iliifnh in o 1 dei ti dittiinme ulieth'i the husiiu 
is i pi *n ship or lie I nd m he tin i \ Ins i iji 1o dtinind 
mount lui | ist p nfil The i ln'i i ms m I * iv ud ice an 

Hiw X njl t ti Irrmul die nut 'hi 1 r 1 n hnd s heth 
the business is l j irtne slim n n t N v \s 1 1 in lCimm 
for pist niofits i rltpendent on ihr business hci n, i nutnership 
lor tin m ml t t l joint funds business emnnt dr mind i 
ueount for lust n fits Sn \s iebi i in it Hl 1 lermined wid 
out finding wluthei the business is i joint fimily oi^jm i 


1 Section 16 
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pai tan ship The court may Ihcretou, remit Im aw aid to the 
arbitrators to determine the mime oi the busin s« nr 

(b) wiwrc the mud is so liidthnile as to Ik. mcipibk oi 
execution Vn mud when eouhimed by the louiI is exuitftd 
like a decree of (he eourt lhuetuic it mus* be suiheumly dtfiuPt 
mi that the eourt miv execute it (01 l simple k ind h twt 
hiothcts ijiuinl lbout tne division oi pinjjeities which tlicir fithcr 
had left Puv retc- the disj uti ti nbi'iition The ubilnui 
make in mini ihit Ml properties left b\ the iilhn ninth it 
the (.nuigts belong to \ mil til i thers hiking to b Here the 
w ird is indefinite and \ igue is it does not s)K.rity the prnpulics 
with sufficient el intv so thit the iwud ein b executed is 
dreree llieCouit mty theieluu itiiiit the iwirrUw moir definite 
ascertainment or 

(r) where ail obicction ti the lcgdih oi the iwud P 
ippirent upon the I ice o 1 it \ lends 11 money In buy entmv 
*oods He itfuses to iepiy the money when A deminds it They 
refer the dispute u u hi Lilt ion The irbni ttor mikes an awaid 
iderimr B to icpay ilk lnoiiev Tlie mud is lppuently llltgil 
4 n l is i settle 1 ruli of 1m thil the pcist n who lends to innlhtr 
inmuy lor in illt^jl | u |* sl iinmt iceovu tlu monev The 
nut iniv therelne reinl lit w ird 

Where in mini s i nittid s line die u it must fix 
lie lime within whkh tin nhlnlor iiiupiie si II submit bh 
leeision to the ( juiI but thi l ii t in y t Und tins pirnd 
ubsequiulh Hie mu I so lemiltL 1 /; l l I i it oul if lie 
ibitnlor oi umpm till to ruimsidu it mil suhni In* leu ion 
utlun the time fixed by tie C ml 


hrfuit the hull in \vhilvilicn \^( i *40 ernie into c(nn 

tionthe court ceuld set iside m i\ id uul i ill < vvcis eontumd 


Setting uidi 
n x\ ird 


in S Is Schedule 11 nt he (ml I'ruccdiin 
Code u the joiini l ll) to mptjon n mis 
ennrluet ot the uliil Hoi ir umpm or (2 ) eithu 


[inly hiving been guilts of li indolent iiill time Pi ol ny miltu 
which he ou h lit to luxe disclosed oi oi wilfullv misleading or 


deceiving ihc irbitrator or umpne u (s) ihe mill hieing bun 
made after the issue of ui oidti by the louit suyeradin^ the 
ibit^tion, or iftu the cxpirilion of tlu | tuo i lllow A h\ the 
null, or being ulhnwist invdnl 

Bul S ’0 f tin ludun \<fafri'iiin Vet In wit eight ehingts 
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in this direction. Under it the Court can set aside an award 
on one or more of the following grounds. 

(a\ That an arbitrator or umpire has misconducted himself 
or the proceedings. This means that the arbitrator 
or umpire has shown bias or has taken bribes from one 
party and so on, 01 that he has ignored the principles 
of natural justice, e.g. by carrying on proceedings behind 
the back of a party without affording him any 
opportunity to appear and be heard. 

(, b ) ThaL the award has been made after the issue of an 
order by the Court superseding the arbitration or after 
arbitration proceedings have become automatically in¬ 
valid under S. 35 because of the whole subject-matter 
of the reference having been referred to regular legal 
proceedings in a court of law. 

(r) That an award has been improperly procured or is 
otherwise invalid. This clause is much wider in 
application than the 2nd clause ul S IS, Schedule II 
of the Civil Pmuduie Quit as set out above It io 1 
only includes fraudulent concealment ol fails 01 thi 
misleading and deception of thi arbitrator or umpin 
by one party hut also any other improper conduit which 
according to the Court offends the principles of natui d 
justice or is against public polic). 

Where the court secs no cause to nmit llu award 01 am 
ol the matters id.cn cd Io arbitration iui u loom derat ion or to 
set aside the award, thi court shall, jftn llit time Iui makins. 

Judgment in Jn ll PI , * ILlltlim ln set »ward has expired, 

terms of the 01 SLlc h application having hem made, aftu 

award rctusini> it, proceed to pronounce ludgmtnl 

according to the jward, and upon the judgment so pronounud 
a decree shjll follow, and no appeal shall be from such deem 
except on the ground that it is in excess nf. or not otherwise 
in accordance with, the award. 1 

When any person enters into an agreement with anothei 
to refer ail disputes between them, cither existing or future, to 


J Section 17. 
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iibitiation, he cannot institute any *uit m a muit of law 1 dating 
t ihost disputes, nthfiwivL the very purjxjic oi vbi'i moil will 
U frustrated 

I he u&titutcs 111^ such ptOLCtdings u.aiust the othci puly, 
il littei tan apply tu *ht iamt bet rt wliuh thr puimdi 4s aie 
l «. jdint, tu stay the j rnectdities 1 u 1 ilk court will ^1 mt in order 
slums such suit 01 pioreidini, provided the Jollowina conditions 
ur s itisiitd 1 

(1) that the suit cj> piocudini* j* in aspect o( the milter 

.rtcil to be iitciml to uhjti itiou lJilnre an urdu nn he made 
l«ir stay uf the suit the loii 1 mu 4 hi sitishul tint the suit has 
bun instituted 111 1 sped ui 1 nutiLi giud to he uhned ' if 
la subject mattti r • the suit Luis uutsiclc *hi mpe of ihe sub 
im sion the unitl \ ill mil sf ly the -.uil 1 If, huwcvn, thr smt 

1 I Ur to mitteis \ huh lie pi lU wiilnn ibc submission ind 

nitlv nut Liiuiid i\ iU subnu uni t rlumils on the disuetion 

• hr iruit U s r i u 1 si iv uuk 1 nut Ji such 1 List it is not 

»uht to rut up the I li^ an 11 ml iwn \i ions one to lx tiled by 

I 1 mt ind the tllui bv lrhili ihun 1 

(2) lint tlu ipplu ml w s ind still rrminis tudv and 
ulluu, to do ill Hum, nuts in In the pinpn unduLt uf the 

bill it 1011 

(s) Ihil th h is m Mi'li nut 1 imiii why Hie nutter 

1 iild lot lx id lied »n in ulnu wifli the u hi frit inn 1^111- 

1 

t ) [hit t 1 | n 1 ! liiUUofint, fh ni wi mt iiiduied to 
n Hu 11 mt 1 itiuii 1 termini itv Inud 

f*?) Thil puis skin th 1 in rik I is 1 1 1 filed 

littci slit muni by w ly I luiu 11 hi ml, sun l i In he 

Use I urtikcn inv nthu Up 11 1 *m |i (crime "I he hdl wing 
hue hern hud tu be up in ,l i r ei «lmh Ulnr a 
rlr rlml lo 1 smt fro 1 poem 1 1 ' ulu 1 itu si m»th 
1 m ubitritiin urumml 

(7) An ipiliLitim lor si r sin li upled w th n ruder 
tor security from the p* lHiil 4 

1 Section ?4 

Itf Jnanendra vs Sinclair Munav K Ct M Cl J 17? 

♦Thomas n Port Sea S S Co ( 1912 ) AC 1 
Turnock vs Sartoru, 4 ? ChD 150 

1 Adam v< Cattcy, (1892) 66 LT 68 
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{b) An application for further time to file the wnlur 
statement 1 

(t) Ail application <nr leivc to administer intcilog.itnrus 
it que f tinns lo the other partv* 

(d) Appeal uice wi hou 1 * objection on a Chimbci Siimmr n 
tor directions 

(r) Submitting to the jurisdiction of the Couit 4 
tl the court i sitisfied tin* the mittu should he decidtd h\ 
arbitration, it slass the suit or proceeding It docs not disn is 
the suH to 1 in cisl ihc ass ird is umitUd oi set lsidc the st»vcc 
suit Lin lie heard without thL nucssitv of instituting it all nut 
again 


i of the 

(1) where there is no suit pending 


Arbitration through the 

This occuis in two eases 
or (2) where there is a suit 

Wh'it two or mori | trlies hist agreed to lcfei to 

aibilration thru filluir di(T <a rtnecs before the institution ot 

US sut ind suih dilciencM hivt letuilh 

JM ill this it in* of them instiul id ,i» > 
uidim wit 1 'hi ubHiHiun hrtliwith is ibis 
mi\ ypls 1 thi l ii il dni the 'Inti Him 

agiccnuni he filul u imirv 


AibilruMon 
through ciiiiit 
wher no suit 
is pindmg 


On >ch pplkilin him mule tlu ( hi l ‘hill din n t 
thrifnt ti h giscu In 11 pu i u tlu -.lull nl »ll i' tili 'h 

appln nt^ 11ijiii n lh • i t < s im siIIm il» t»»n ) 1 1 

til th ii whs t i inr she uld in I dr 1 


V In f no 
the » i u* 
to tlv ft ( 
or (•' 

to II 

V 

mi* 1 


nth uii i i * hissn 4 In t nut c hiN n 1 
i I d i t n in in il i n iidii *»' ul ■ » 
ui i t N n i put us whiti nth* i *t l H 

i nnert » ii 

( llil * 

11 *«ts nil • _ri 

s f ii* 1 11 I f 


1 S u him ii i rh C>i|>nr l in (if CVliiH i ’1 ’’jl , *1 OV, ' 
Wi K nm Industriil Pink Lil n Sitsi Nuinn '•S ('WN *7) 

J Chipppl it North (W\) ’ 011 V 

C ountv Theitrrs and Hntrl i Knm\k« (1W2) 1 Kll 4 H0) 

4 Klundar w RuLmunnd 2 A1 T W 
'Section 20 
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to arbitration, they may at any time before judgment is pro¬ 
nounced apply in writing to the Court for an 
insults^ 00 orc * er re ^ erctlce ^ On su ch an application the 
Court will appoint an arbitrator in such manner 
as may be agreed upon between the parties. The Court will also 
refer to the arbitrator the matter in difference which he is required 
to determine, and shall in order specify such time as it thinks 
reasonable for the making of the award.* 

Where some only of the parties to a suit apply to have the 
matters in difference betwecu them referred to arbitration in 
accordance with, and in the manner provided by Sec. 21 as above, 
the Court may, if it thinks fit, so refer such matters to arbitration 
(provided that the same 1 can be separated from the rest of the 
subject-matter of the suit) in the manner provided in that sectiop. 
But the suit shall continue so far as it relates to the parties who 
have not joined in the said application and to matters not con¬ 
tained in the said reference as if no such application has been 
made, and an award made in pursuance of such a reference shall 
be binding only on ihe panics who have joined in the application. 11 


Statutory Arbitration : 

Arbitration is cujuiued b\ certain statutes. For example, the 
v'o operative Societies Act lays down that certain disputes between 
a memhe- and a (/< operative Society must be settled by arbitra¬ 
tion and not hy ..mu This type of arbitration is known as 
Stalutoiy Arbitration and the p'occduie relating to such 
arbitration is mostly laid down by the Ads which enjoin such 
arbitration. Bui m so far as the Acts are silent about certain 
pouts rcgaiding such pic.feeding* the pi (visions of the Indian 


1 Section 21. 
9 Section 23. 
9 Section 24, 



CHAPTER VIII 

INSURANCE 


There is no statute relating to insurance law m India. The 
Insurance Act (IV uf 1918) deals only with the constitution, 
managemen t, regulation and control of insurance companies, li 
does not embody any law of the contract of insurance. The 
English law relating to insurance is, therefore, applied and followed 
in India subject to the provisions of the Indian Contract Act. 
Thus the capacity of parties for entering into a contract of insur¬ 
ance is governed by the Indian Contract Act and not the English 
law. 

Tha Contract of Insurance : 

“lire aim of all insurance is to make provisions against 
dangers which beset human luc and dealings. Tliosi who suk 
it endeavour to avert disaster from themselves by shifting possible 
losses ou to the shoulders of others, whu are willing, for pecuniary 
consideration, to take risk thereof, and in case of life assurance 1 , 
they endeavour to assure to those dependent on them a certain 
provision in case of their death, or to provide a fund out of vsluih 
their creditors can be satisfied." 1 A contract of insurance is the 
result of a historical process whereby civilised man lus l mind i 
device by means of which he can keep himself protected limn 
contingencies which are uncertain in then incidence c.g. lire n 
theft or from contingentles which arc certain hut the time foi the 
happening of which is uncertain <*.£. death. The most admirable 
definition and the exposition of the nature of a coni rad of 
insurance 1 is to lie found in the judgement of Channel J. in 
Prudential Insurance Co. n. Inkrcl Revenue'. The observation 
of the learned judge is <s follows: “When* son insure a slop or 
a house you cannot ironic that thi ship will not he tost ui the 
house burnt, but what you do insure is th.it a sum of money shall 
he paid upon the happening of a certain event. That I think is 
the first requirement in a contract of insurance. It must hr a 
contract whereby for some consideration, usually hut not neces- 

1 Porter'* Law of Insurance, p. 1. 

* (1904) 2 KJ. 658, 663. 
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sarily periodical payments called premiums, you secure to yourself 
some benefit, usually but not necessarily the payment of a sum of 
money, upon the happening of some event. Then the next thing 
that is necessary is that the event should be one which involves 
some amount of uncertainty. There must be either uncertainty 
whether the event will ever happen or not, or if the event Is one 
which must happen at some time there must be uncertainty as 
to the time at which it will happen. The remaining esscnri.il is 
that . the insurance must be against something. A contract 
which could otherwise be a mere wager may become an insurance 
by reason of the assured having an interest in the subject-matter^ 
that is to say, the uncertain event which is necessary to make the 
contract amount to an insurance must be an event which is prima 
facie adverse to the interest of the assured. The insurance is to 
provide for the payment of a sum of money to meel a loss or 
detriment which will or may be suffered upon the happening of 
the event. By statute it is necessary that at the time of making of 
the contract there should be an insurable interest in the assured. It 
is true that in the case of life insurance it is not necessary that the 
interest should continue and the interest should be the measure 
of the amount recoverable as in the case of a fire or marine policy. 
Still the necessity of there being an insurable interest at the time 
of making the contract shows that it is essential to the idea of al 
contract of insurance that these events upon which the money is 
to be paid shall prima facie be an adverse event ” A contract of 
insurance, then, must he, in the words of Channel J., a contract for 
the payment of a sum of money, or for some corresponding benefit 
such as the rebuilding of a house or the repairing of a ship, for 
some consideration usually hut not necessarily for periodical pay¬ 
ments called premiums, tn become due on the happening of an 
event which event must have some amount of uncertainty about 
it and must be of a character more or less adverse In the interest 
of the person effecting the insurance. 

A contract of insurance is usually contained in a document 
which is called the 1 policy.' The party who undertaxes the risk and 
the liability to indemnify is called the ‘insurer’ and having 
subscribed the policy, the 'underwriter. 1 The party who is 
indemnified is called the 'insured* or ‘assured*. 


Historically v< assurance” is an earlier term and the term 
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insurance 1 is of iccti i opgin. Unti 1 the end ot the sixteenth 
cinluiy, the term .issumtc was u>ed to designate all Ijpes ut 
jusiLi Mice eg mmne, fnc 01 hu But subsequently, 4 lu. urm 
•ssiii mu unu 10 ih simian lilt insm mi nnl\ and tni term 
,n lp hill c unc to he i] plied * i in iiil nu »nd othc 1 misul) uuoiu 
IIPIIL I let buSIllfiSv n Ii4 IlVllUti 1J MCDJS to llJVt U 11 llilSul 

on tht jiiin^.p 1 ! ill it Oil us! uisi'ml mist m rspc,.! ot hh 
points i i mi mi isc i( nui is suh tii- ium issui mu shuuM 
prutH.ily In ipjiliul *n iluni h luiulil lie not id, how.Sv '»i i 
llu liMncnm is luiully ob^istd now idivs imd the n ini 
it l ul in j ■ miinnil’/ uni ip! 1 lnn»n ih 1 

Contract of Insurance is a Contract of Indemnity: 

V * mlt ul b\ \\Ii h n* l ii t\ Mill , dsn i im *ni 
OtllCi TTulll loss clllL *11 II s pJlhllll I Ll'ISt IS l lilt 1 1 1 LOI *1 it ill 
indtmiii*} Conti it it insui mu m it two 1 mUs * t On 

AS llllll lii 1 »»t llvis vllltll III «1CH 111 ‘l llllliri 111 i 111 t ■ 

*iifli 1 unity 1 i, m ii iii mil nthii ins i> «i i nl ptui tii\ an 
pi il cil naiiirt ml |>jn| i mnlinls * ii'u«iiiiu's In *n ^ ^ 
•hi Piin I is u>1 Ol. 1 to u mu h mi ihi ipsiiiu lIil nuu| h 
s ilkiLil i winy *n llu pr,il msimd ay.mis iiul not ur di „ nun 
m h ' Lend Lsnii films <1 n ( »s»iln n is I Jf isioi’, T i 

%i nl kt ii ms.innu unit inul in \ m un or hit mlus i 

tonii u I il lniktumis ml ni null mots nnh, nil 'm > m 
mt'iis <hi1 the twined, m l i t ni i !/•> piiM ssnu'i * i h uii 
lus linn mult, shill hi lulls liuk.riutiuh hut dull w\u 
HKti tlim lullv inikvimilii (1 T h it is lundimcntd pmh ml 
<>l ins»*i mu end il isu * pinpnsiMon is hnuight truss iiu ssh 1 
is i f s uinu svdh it lh.it is lo s.u, s^ hull uMiti svdl pit suit ill 

jssuu 1 Ik‘ in obtaining i lull imlcmnm m sshuh will gist to ■) 

i wired mori than full linltinnils, the proposition must iirtamls 
he wmii" w L 

L’ft \ssuranr , Ptiscmal Acciduit Assurance. Health Assuia*i * 
and Bimjaty **'iiiaiiLc are not, hosvtsu, contracts of indemnity 
In these cases the assured gits tht stipulated amount on thi 
happening of the event insured against, inespcctivc of the aitml 
pccumaiy loss suffered. 


(1883) 11 QBD. 380 (393). 
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Insurance Contract, a contract Ubbarrimc Fidei : 
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1 ii ii In duukd Hi viry l i 1 1 ul llu tisl u n I» Ik 
I lu it the m ins unii tie I i mi mu i ltd hi I Ik n >uly 
h iJ ul fl>(> nmi't 1 m i I m i ik it i i iv» I nu lust 
in 'In n ul ii isi ii iliu iiism i t< 1 11 line *n i 1 »i » 1 uiililc 
i IhJiu pmniiim 

1 h( duty ta disdost is mill i it i hi d K oi tin ipj lile 
nut ut \iy hcl (juumni; oi i muni, lu the I nmskcU oi the 
» v siuul lftci the luntrul nud wit hi Julfud 

1 Set tupri, Lm of Contract and Civut fmptoi 
Lilt A suranct of Svotland w Fosttr 4 Bing Life uid Undent 
lasuiamt eases, $20 

1 Mutual Life Assurance vs Ontario Metal Products, (1935) AC 344 
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la the absence of inquiry by the insurer the foflowing circums¬ 
tances need not be disclosed by the assured 

( 0 ) Any circumstance which diminishes the risk; 

(&) Any circumstance which is known or presumed to be 
known to the insurer. The insurer is presumed to 
know matters of common notoriety or knowledge, and 
matters which an insurer in the ordinary course of his 
business as such, ought to know; 

(r) Any circumstance as to which information is waived by 
the insurer; 

{d) Any circumstance which is superfluous to disclose by 
reason of any express or implied warranty. 

In certain cases where the validity of a contract of insurance 
is conditional upon the truth o F the statement made, a policy will 
be void by reason only of an inadvertent and immaterial misstate¬ 
ment and the materiality of the statement will not be of an\ 
importance. 

Contract of Injurance and Wager : 

In Wilson vs. Jones 1 Willes J. observed, “The distinction 
between a wagering contract and one which is not a wager depends 
upon whether the person making it has or has not an interest in 
the subject-matter of the contract” Applying this test it becomes 
absolutely dear that a policy of insurance cannot be regarded as a 
wagering contract. A policy is, properly speaking, in the words 
of Blackburn J. 2 , a contract to indemnify the insured in respect of 
some interest which he has against the perils which he contemplates 
it will be liable to. But in a wagering contract which relates to 
betting upon a future event, the parties to it do not contemplate of 
covering any risk or indemnifying any loss in respect of any interest 
or property; for the parties have no "interest in the subject-matter 
of the contract apart from that created by the contract itself. As 
Porter says*, 11 in a pure wager the interest Of the contracting 
parties in the event wagered on is created by the fact that they have 
to pay each other certain sums in certain event, but that neither 
t wun is due until the event has been decided one way or other; 


: *L.R. 2 Ex. 141. 

“ * Wilson vs. Jones, Ibid. 

Law of Insurance, pp. 4*5. 
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whereas m insurance the motive fui the contract springs fwm the 
existence of something which itu' be hit, and the dangci of loss 
thereby lo the person who seeks insurant e Such person pays* 
and not merely risks monev to obi im security against jxisuhle 
los/ 

luurable Interest: 

Vvc have alrcadv seen ihit mi insutiiiu umtract differs trum 
a wagei Ixuuse the assued his m intuist in tht subject-mattei 
whull bo cndeivouis to piotut from the* perils insuicd against 
U follows irom this thit mi untiaU ot lnsunnu is valid unless 
the issuiul has soniL interest m tin subjul mtler it tlu tune of 
the umtrjil Thus if A iiismii' i ship 01 a housL belonging lo R 
Hid in vvhuh he his no inttiesl x\hitsoexei the umtmt is \cicl 
,\ id the insum is not bound lo indemmlv him n id* mI loss I he 
inkiest which the issuiul pus tssi> >n thi sulijul mittci in t 
(i liti let ni lnsunnu is Imvvn is insur hlc intertvf In 
t insdeniu the (|ueslirm o' i sen ilili ml u l mss MugdliviiY 1 
'i is nice sns it lln (Hilscf ut tin unpin\ to diilmjuivh between 
llu lntficst which tilt liv itnimeslhr issund to lnu in the subjccl 
in liter ol insunnu and the iiVuisl wliiJi is uqmiid bv the turns 
ul piitunlir eontuet undei it usidcr itic n \n inUust is iu]uned 
In lie 'tuns nl untmt itself i 1 ilie pi mist of the ill sum is 

mr h 1 1 mdimnih the ismi d i,nn* pi iiiuirv loss ausing 

fit n the cvu»i insnu 1 i^ mist II tlu issured has io 

mie It Si it the tun llu event h npms, n is Ji n lint he cinrol 

leuivti anything, bee nisi he suff«.i nodimua md has thertfou 
no Jum to an .ndrmmt\ Sunil ills it lit his m inLucst nhuli 
is limit'd to somdluna less Hun tht lull vilnc m the siibiul 
millet he suflcis no gi' iter dim iae thin <lii v dm of his inluest 
it tlu tim( otloss, md then fun lmcliim lo in indemnity einnot 
e'euc 1 ihc value ot his intLiist ll sh mid hi noted, however 
thj( nnlv in eontuets mi indimuitv t £ fue or ninine in urmee 
is anv interest icquireel In the turns nt the mnti ul In msm inec 
contracts, rj life or undent insiirmu, nhuh tie not umtncts 
of indcmmlv, no inlertsl is uquiml hv the tnmv of the 
eonliacl Rut even in ihise uses iht law requires 

1 Mitgilhvrav's Insurance Law 2nd ul p 184 

*57* when the inured sells his ship nr houu insured prior to tot 
•hie when the loss occurs 
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the t'ssuud ui have sonu mtensl in lu sublet nutter, rthtiw s 
the contiait would lie void is i waj»cr thus i min cirn i i 
out an insurant l on the lift ot 1 to <1 strati tic i nm ji ilnt it no 
who is not so connected with l>m ls tu m'U the Ljntuuuin c »t 

*h( Hie » maltti ol u tl ink rest to him It i< turn II 

sell ltd that a mm his m i mii ilk 1 least ui his m«i liL mil i 
that ot Ins wilt inti Uiiklitn J JluI ins mumble t\p< t *t i 
of pciunnrv lien 111 u ids n . 'min h ii'tumid 1 i 

anothci create in ■nsii ihk i 4 in r in uih lik 

Re-insurance: 

When an mu or* lin UrvMitcj |l mks in it he Ins unil i 
1 »ktn too hij» i nsk ji Inbilny Ik i u I mm i l it ol tu \ 

re'nsured with mol hi i n suiei \u in in mu is tl ih i mm it 

hv which, in connJu ton of t c it m piumum thi 1^ il 
insuiii thimvs u Nn ii ill li tin * s v loi ui h h- 1 i i d 

himsil* respnn, hi o h m „m | ^ uud, ii mu i h *u i 

In ilnii uinun Ii hie 1 *i il will 1 in in mu v 1 il i 

lonluct dots n i M«pu uli tin oML'in il insiii nu. m M f i t 1 hi 

niii>iiial insured jiimi um hij in mint nun ih n snur 

in I tht ui 1121111 1 tiniiiu stiM uniin h Mu n in on in il in uud 

Hie only lonstquim 4 » n insu mu conti i* is thP n thr 
oiupnil msuiid Meovi Ik oijim I lnsuiul i in nom i 
Ijuiil insuru, the IPtu m iuiiui i pul ol il which h m 
insLiicd with the n in«iiiei I «n t\ i lpli \ i r u hn. >1 m m M 
h mi Rs 5i),WX) Ii thniks tH l li imlit> ton ^iei f nd a 
insure? half the nsk wi'li l i i Rs 25 MX)/ h die Min is • s' 
\ einnot iiinvu in\ rnoiuv Ii in t h it hi ».m iimui 
R' 50,000/ li inn II 11. <1 ioiiisl h\ virlik ol tliL u ins u i n 
can elaim halt the sum it R, i^iMU timn ( 

Double Insurance : 

Il a person insure tht sime pmpcrtv with morr thin » i* 
msuiei, the insuud s sud *o cfTcct a double imuiuiu It 1 1 
effeits a double msui milc inthuut any fiawfulent tnten* he * in 
recover on all the policies, provided the total value of ill 1 hi 
policies does not ivcecd the actual value nt the property rsuied 
T f, however, the total value of the policies exceeds the actual vilu? 
of the property, he can reenvci only the actual value 


1 Arnold on Minne Insuunce 
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He may reuiur f hr Ahull nt hi uu 1 li ss Ik m »m 11 s, j, 
m wbnli iau. thi oihn in a as must onluhii non mi tiK 
to the fLst i'isuici H mu ik u n\u is mu In i h I m m 
oi e polio and if <hif do s nr t iuisl 1 is Ium li u \ i < ti 
fro n tht othu polk is In (ms i iv to i| m m mu i imic 

thm i prc |j m r liishiri 1 1 \< tin ctlui uisiu s h i\ u| i 

t i ilc »bli i ir 1 turn in ih usl m i ki 

Different Type« of Insurance : 

Lhi niosl immnii 1 in) M nt I wn 1 in m ut i i its 
in the follow in., 

(1) V ii UK Insui imi 

(2) ll<L 11SI11 111l 

( ; I iti insm mu 

1*4) Pusonil \i idui 1 lusiii i u 

(>) Jn mi u iii in > 

(o) (luuiii’u h ii 

W c sli ill (hs is 1 1 thi si 1 | i 1 

Marine Insurance s 

1 1 hi 1ml 11 rn in u sm i< it t i . »sm I hy 
hi Mu inf In it nu \ t hOf lml tli \ t i it i h ihhu 

n 1 du m ( imhod) il 1 thi }ii i links 11 run i ism in u uch 

hm Ih n divtlij.il h injsi L m s 1 m li mill h in 

is utilium; 4 lu ln\ clitiis In niuini Mini ufii m is 

tnculori, titi|iu tlv midi to ilii lu i isiim it tin in u >1 iht 
passim; uf tin \it In lulu mi hiu no op tt dull . with 
uiuinr insui inu ml ru Mlmiil Ids ii nu V l PMi is not 
ippluibk to Imhi I u in | >inii] lu n Lnjish liw is inlmilnd 
in luglish in<| lmli in I usu n Iso in the Munu mm >a i 
Ut 1<JQ0 in ipplu ihli in md s ivun m r m msiu mt in India 

Nature and Definition of Marine Imuranee: 

A urntuit of nnrnt insui inu i a uintnU wluicby the 4 
uisuitr undertake to indunnilv the, issuud in mmnu and ty 
the txtent thereby a^ntd iinst mi inc Iossl that is to say* 
losses incident to maunc iduntun 1 Mirim insurance is ihtrr- 


1 Mamie Insurance Act, 1906 , $ 1 
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fare, a contract of indemnity. The document in which the contract 
of marine insurance is generally embodied is called a policy . The 
insurer as soon as he subscribes his name to the policy is called the 
underwriter . The* thing or property insured is called the subject- 
matter of insurance. The interest which the assured has in the 
subject-matter is known as his insurable interest. The payment 
in consideration of which the insurer undertakes to indemnify the 
assured is termed the premium. The risk which the assured 
insures against is the loss which may be occasioned by maritime 
perils and casualties. 

Reqsiiitit of a valid Marine Insurance Policy : 

By 5. 22 of the Marine Insurance Act, a marine insurance 
contract in England is invalid ard inadmissible in evidence unless 
it is embodied in a marine policy and signed by or on behalf of 
the insurer specifying (a) the name of the assured or some person 
who effects the insurance on his behalf; (b) the subject-matter 
insured and the risk insured against; (cl the voyage or period of 
time or both, as the case may lie, covered by the insurance; (d) the 
sum or sums insured; (e) the name or names of the insurers. 

In India the only statutory requirements for a valid contract 
of marine insurance are contained in S. 7 of the Indian Stamp Act, 
1899, which are as follows: 

(a) No contract of sea-insurance (other than such insurance 
as is referred to in section 506 of the Merchant Shipping 
Act, 1894), shall he valid unless the same is expressed in 
a sea-policy. 

( b) No Sea policy made for time shall he made for any time 
exceeding twelve months. 

(r) No Sea policy shall be valid unless it specifies the parti¬ 
cular risk or adventure, nr the time, for which it is 
made, the names of the subscribers or underwriters, and 
the amount or amounts insured. 

„ But in India marine insurance contracts, by practice, specify 
the particulars required by English law over and above those 
required by the Indian Stamp Act. 

A marine insurance policy must also be duly stamped both in 

England and India. 
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Sofcjoct-aottor of Inamnce and fe risks nurri agfeiuti 

Usually marine insurances are mostly on ships or goods, freight' 
or profits. But every lawful maritime adventure may he the subject 
of a contract of marine insurance and according to the Marine 
Insurance Act, there is a marine adventure wherever any ship* 
goods or other moveables arc exposed to maritime perils. We 
shall discuss later as to what are maritime perils. 

Contract how mode: 

A contract of marine insurance is effected, as in the case of 
every contract by offer and acceptance—the offer of the assured as 
accepted by the insurers and underwriters. The offer of the 
assured is usually communicated by an insurance broker who, on 
receiving instructions from the assured as to the nature of the risk 
and the rate of premium at which the insurance is to be effected, 
prepares what is commonly known as a “slip”, containing rough 
notes indicating the terms of the proposed insurance. The broker 
then takes the slip round to the various underwriters, who may be 
private Llyod’s underwriters or underwriters on behalf of corpora¬ 
tions. Those underwriters, who are willing to accept the risk, do 
so by initialing the slip for the amounts for which they arc willing 
to become insurers. If the underwriters whn accept are Lloyd’s 
underwriters, the broker prepares a policy lor them to which they 
subscribe. But insurance companies prepare their own policies. 

The insurance slip forms the concluded contract and once 
accepted neither party can resile from it without committing breach 
of contract. Though it is the contract, the assured cannot sue the 
insurer unless a proper policy is issued fulfilling the requirements 
of the statute and the Stamp Act in England and the Stamp Act 
in India 1 . But once the slip is accepted an action may be 
maintained by the assured to issue a policy and specific performance 
of it may be ordered 2 . 

Lloyd 1 . PoKcy : 

The ordinary form of a policy of marine insurance which is 
almost universally used in England and India is what is known in 
the insurance world as u Lloyds policy”. 

1 SurrinauU vs. Triton Insurance Co., 29 CW.N. 893 p.c.=5Z CaL 408* 

t Bfefawisidaa vs. Netherlands India Sts sod Fire Insurance Co. at 
Ihtavb, fM88) H AjC. B3, px. 
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In policies on ships a clause known as the running down or 
collision clause is generally incorporated. 

The principal parts of the policy are— 

(1) the name of the insured or his agent 

(2) the name of the ship 

(3) the subject-matter of insurance 

(4) the voyage insured 

(5) the perils insured against 

(6) the date and subscription 

(7) the valuation 

(8) the sue and labour clause 

(9) the common memorandum 

(10) the running down clause 

(11) the stamp 

(12) Warranties 

Wc shall discuss each nF these clauses separately. 

/ Name of the insisted : 

A marine jiolicy in England must specify and in India by 
practice specifics, as wc have already seen, the name of the assured 
or some person who effects the insurance on his behalf. A Lloyds 
policy may he effected in the name either of the assured, or of the 
broker, or of an agent and the action on the policy may be instituted 
eithci i'i the name of the assured or in that of such broker 
or auent. 

Name of the ship : 

The identity of insured goods is very important in marine 
insurance since the insurers are liable to indemnify for the loss of 
insured goods only. It is, therefore, necessary that the name of 
the ship in which the insured goods arc carried must generally 
lie specified. As the name of the ship is specified only for the 
purpose of identifying her, a misstatement of the name will not 
discharge the liability of the underwriter if it is proved.that the 
underwriters in fact intended the policy to cover the ship on which 
-the loss actually occurred. It is, therefore, common to insert a 
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clause in the policy “ or by whatsoever other name or names the 
ship may he called/’ the effect of which is to render a mistake in 
the name immaterial if the identity of the ship can be proved and 
the under-writer be not prejudiced by it. 


Flouting Policies s 

Where the assured does not know on what ship or ships the 
insured goods have been or may be loaded, he may effect an 
insurance of the goods without specifying the ship or ships. In 
such a case the policy is known fes a floating policy. A floating 
policy has been defined 1 as a policy which describes the insurance 
in general terms and leaves the name of the ship or ships and other 
particulars to be defined by subsequent declaration. A floating 
policy on goods “on board ship or ships” covers goods loaded at 
any port within the limits of the insured voyage. 2 

Subject-matter of Insurance : 

The subject-matter insured must be specified with reasonable 
certainty in a marine policy. Where the subject-matter is the ship 
it is usual to insert either at the foot or the margin of the policy 
the words “on ship” or by stating the same in the valuation clause. 
The word includes the hull, the machinery, the boilers, all the 
fittings, the stores and provisions for the crew and the staff and 
engine stores. The tom goods means merchandise and does not 
include personal effects belonging to the m.isier or passengers. 

The following interests must be specifically insured and are not 
included in the denomination of good' or shin 

(tf) freight- freight includes not only money payable to the 
sh«p ownu for I he carriage of goods. but also any benefit 
derived In h'm from the employment of the ship, such 
is money paid by thr charterer for the hire of the ship, 
or the benefit derived by the ship-owner by the carriage 
of his own goods This is nnt included in the general 
term of goods on ship. 

(£) profits, which means expected profits which a purchaser 
of goods-to-arrive would make if the good,* arrived 
safely, arc not aho included in the term goods on ship. 
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(c) Deck cargoes and living animals in the absence ol a 
usage tr the contrary. 

The Voyage or Duretion of Risk: 

Where the contract is to insme the subject matter tm a n u( ] 
period of tune the policy is called .1 “time policy 1 Whue, howtvu 
the contract is to insure the subject maltri at and from 01 firm 
one place to another 01 others, the policy is called 1 ‘Vovagt pok, 
Time policy is generally effected on ships and freight and vn\ 1 
policy on goods * 

Time Policy : 

The two limits ut the luiif mentioned in a timi 1 1 v 
drteiminc the period dunng which the insurer lemains lulli « 
indemnify the assured 01, in nthu words, the insured puind I nr 
issired is entitled to he indrmmfied 101 aus loss ottuinm, d 
tlus period ind llu insiiici is, in his turn, entitled to the fu'l pu 
ment of the premium slipulilcd 

11 A time policy, however, may be effected retrospects civ b\ 
insertion of the ordinarv clause ‘lost or not lost"; £01 111stanu, i( 
a policy is effected on l^th August, Wll, to enmmiiiu. on die 1 st 
day of the same month, it will cover inj losses ntr lining itlei hi 
latter date ” 1 

Whcie a time puliL) c\pi esses to lommcnu mim 1 eul n 
da> and continues until another diy, the usk docs not comn iiu 
unless otherwise piovidul, until the fnrmu da) hi* expired id 
will continue until llu ixpintinii it the litter <li\ 

H Voyage Policy : 

In a voyigt polity whcie the subject nnltci is insuied lr n 
a particulai place the risk dots icit illarh until the ship stills »n 
the voyjge insured 2 Whcie the subject matter is insured ‘it in' 
liom” a paiticular place, and the ship is at that place in u ■ d 
safely when the contract is concluded, the risk attaches immedut' 
ly 6 If the ship be not at that plate when the tunlraLl is concluded, 
the risk attaches as soon as she arrives there in good safety 

1 Hakbury’i Laws of England, Vol XVJ], p 381 

8 Marine Insurance Act, Sch. I, r t 

8 Marine Insurance Act, Sch I, r 3 
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In a voyage policy where thr insurance is * it and Iiom or 
1 from ' a pirticular plaix, it is not necessary that the ship should 
Voyage must be at thit place at the time uf the contract But 

vathtnaieason t * ltr 15 An lm P* lc< * undertaking by the assuied 
dUetime that tht ship should commence tht insured voyage 

within a re isonable time A leavmable time must be allmud tor the 
ship to prepirt and undertake the idventuie md is hit is i icjson 
able time must be decided not by iny positive 01 arhiti us iiile but 
by the st ite of things in the purl whtre the vessel happens to be 1 
If thr ship fills to romc to th port where the insuied risk was la 
commence nr unde it k the sosa^e within i im tumble tune so 
as to miUmlly ilici I hi ns] Ini in l inie to Jungc summer 
risk mte wmtci usk I hi innti ul is soidible o flu instmceot 
the insurei Bui this implied umluliling mis he nicUised h> 
showirL Ihif the ddis s\ is msid hs emu list mills limssn b\ 
the msiirii hctoic 1 he tiki w i* u niludid ui hs showing that 
Ik wmed the coiiHiluii 


In i s<si t pnlus I he purl nt cleputuie is i>c.nct \ll> specified 

A1 . , _ . ill! the ship -«sttid ol sulinc I rum the speu 

Aitcnticn oi iii 

thepo 1 1 f i I po I Mils Finm no olbei prut the risk does 

depirtur n i i| i L h inri 1 he in inei is not liihk foi in> 

loss fie 11 lit rt dip utun is cillirl Itnwwn a quo mil the 

pi e ni rk t mil it n is tilled tn minus a l qutm 

\ tie 1 uI uie 1mm the piopii course of tht insuied voyage 

Dcm'irmnd 1 ,,on ) W / , h " " 1 n '" n ,s <*' thln * C 

change of ol \n\ i^t md (h) rlcviiHoii 1 he distinct ion 

vovag hclw tn ill Ism duuilrl In note 1 


\ elun^e. ut vu\ 1^1 Ides place when the dt si mil ion ol the 
ship is voluntuils rhin^cd rum th it lontcmpliUd b\ the policy 
The uisuret is discliirt,ed tmm liiluhtv is from the lime when 
the intention to chingr is mmifisl ird it is inimitciul that the 
ship mas not in fad hue left thr couisc of vtiyigc contcniphted 
hv the pokes when tlu loss occurs 

IhfflNfrcn tales ph t ( 1 ) where the course oi thr \o)age is 
igsianiled hv he pnlus md thit course is departed from 

f* Raymond, (189?) AC 22 32 
Jmr Insurance Co pr Steams, (1901) 2 KB 912 
e Insurance Act 1906, 8 42 
tr Insurance Act 1906 Ss 43, 44 incl 44 
S 44 
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or (2) where the course of voyage is not specially designated by 
the policy, but the usual and customary course is departed from. 3 
In the absence of any stipulation in the policy for any voyage, tlu 
ship is bound to proceed from onr terminus to the other of the 
insured voyage in a direct course and without touching at any 
interj acen t port or pursuing any intermediate advcntuie. 

Where a ship, withoul lawful excuse, deviates from the soyau 
contemplated by the policy, the insuier is discharged from liability 
as from ihe time of deviation; and it is immaterial that the ship 
may have regained hci route beturi any loss occurs 2 . In the cast 
of deviation the insurer is discharged not liom the moment when 
the intention to deviate is apparent but from Ihe moment when 
deviation in fact takes plare. 

The eighth clause in a Lloyds' policy allowing liberty to thi 
ship “to piocud and sail to, and touch and s* iy t any |ioit 
or place whatsoever 1 does ikh aulhoire the ship to Jtpail horn 
the direct course of her voyage from one terminus t«> the othu 
of the insured voyage or to visit any pint tor any pm pose unmu 
nected with the main object ot the adventure 1 This is ilse 
generally tiue even when theie is j clause giving libcity "to touch 
and stay at any place foi all purposes whatsoever ” 

In a voyage policy there is also an implied condition that the 
Delay in adventure insured shall be prosecuted thioughoat 

v°yage its toutsc with leasnnablr dispiteli, md, tf without 

lawful excuse it is not so prosecuted, the insurer is discharged fiom 
the time when the delay be Lame unreasonable. 4 It seems that 
delay will be held to become umeasonable when the nature of the 
risk insured against becomes different as when summci nsk f s 
changed into winter risk due to the delay. 

Excuse for dcvia Deviation or drlay m pioseaiting thr suvaac 
tinnur delay contimpl'tcd 1)\ tin jx>Ks is t uih 1 — 

fci) Where uilbonscd hy any spinal utm in the policv; or 
(A) Whcic caused bv cireumst inees beyond the cont ol of 
the master and his cmployei; or 

1 Marine Insurance Act, S. 46 

J Ibid, 5 46 (1) 

* Marine Insurance Act, 1906, Sch 1, 

(1912) 4 Taunt 511. 

4 Marine Insurance Act, 1906, S. 49 (1) 


Laurfirvn 
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(r) Where reasonably rnirwv in oniej to comply with an 
express of implied war 4 anty , or 
(</) When. reasonably nertss-rv lor the safe*} of the ship 
or the subjut malir msuicd, m 
f ) hm th jiui i'Mjsi n! s \ni> hunnn htc, m luline i ship 
m distress u litre hnnim hie nay he m damjei , or 
(/) WIilic rusoii hl\ mcissir) in the purpose ot ehtnnuiR 
nulled oi siirau 1 ml fo* my peisnii on ho.ml the 
nip or 

lO Mhcii i und b\ lit luri'li us mndeut o{ the mMu 
n ilu us l Lm ins he one ii ih( pulls insmtd 


Perils: S~ 

(1 inn. P in t 1 li i i ii \ i mu in ki ilu Inllusvmj, penis 

wh li u in liucl ii*un t 1 ii T nijlish poliiks uintim (hi 

sunt uords lh mum iM J i r t of ilu si is, nun oi w ii, 
Jim mtmifs i nUs m 1 i i |tltison litters of mui and 
iuniteimirt smpmils 1 ikm ii set urist» u‘IMints uidditun 
mints ot ill kin.'s, primes ind pteiplr, n[ whit nation, condition 
nr q>i ilit\ sot sir h nr iti v nt the mister and mai intis, and of all 
olhti pmls It*sts ind mislortlines thil hive or shill mme to the 
hm< detumuit oi dim v of lh «ud , ui any pirt themd 1 ' 
' w ( Ui ill dmuss ihrst mill sipir I civ 

Perils of the Sens : 

Tlu fi*m p nh 1 1 iht su does nnt lend itself to m eisy 
definition It drts m iiilult i i\ e»suilty which nnv hippen 

lo the subject initlri nl insui mu on the »r i It must he as lord 

lfuselu 11 ohuiud in lh kw'lo i ptnl of the se i, is \ull is i 
peril on iht hi Thus if 1 l snipe* nutlci he ihc slop *1 does 
not cmn ms loss due M tliL oul ir> wi ir inrl ttu m in> injury 
In nil tuners <i engine r s due r the hursluu* of ihc nr chimhei 
of i donke* ui^im. owin^ to i \i } \ hemj* ilos'd or due to ibe 
c hip hunj; unse worthy it the t*mr rf tlu enntrut Ii tlu suhjeet 
nutter bi. goods, it will not uitti i'> drniigi arising solely fiom 
corruption of the suhpcl matter is when fruit becomes rotten or 
ftidi*heats due to the protest of inline and not fiuni external 
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cause or from death or destruction of the subject matter as when 
living animals die from natural muses or loss is caused by rats, 
insects or other vermin The insurers will only be liable if the 
damage or loss is the proximate result of some fortuitous accident 
of the sea eg., action of the wind and waves. The Marine Insui- 
ancc Act, 1906; 1 thercfoic, lays down that the teim perds of the 
seas’ refers only to fortuitous lccidcnts or casualties of the sea, and 
does not include the arlmuv action of the winds and waves. 


Fm: 

Loss by fiic covtrs fire Ljused bv any common accident eg 
lightning or bv the enemy or by the ship being burnt in ordei 
to prevent capture 01 Irom an appiclicnsion of a contagious 
disease ru the like and also loss dur to sUps taken in ordei to 
prevent i fire 


Loss due. to the Lipluit the enemy m times ol war is 
covered by this clause 

Pirate*, Rover* and Thieve* : 

This clause cuvcis loss due to the action of piiatcs, roveis and 
thieves Pirates include passengers who mutiny and liotris who 
attack from shore The term thus is does nol covet stcret thefts 
by the crew 01 passengers But rubbers vith uolence by suaiigrrs 
is a loss by icncrs or thnses 


This clause rovers loss diu to the throwing of goods o\o 
board in order to pievent capture bv the enemy 

Taking* at Sea, Arrest*, Restraint*, Detainment* of King, 
Prince* and People: 

Taking at sea includes both capture by the enemy and 
cizurcs as by revenue oi sanitary officers of a foreign stile 
\nesls, ifstrunls etc, itfcr to 1 iss ci« ug tn political ni executive 
acts of foreign‘ruling powers md do u it include loss by ngt nr 
bv ordinaiy judicial process 


1 Seh 1, r 7. 
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Barratry: 

Ban airy is dcuscd from in Italian wind which meant n\ 
Jit it l Ins ilause iouis all loss chit to tht wnngtul acts wd 

tulh \A mmi ttd b\ ihc mistn or uc \ of tht ship, to the piqudiu 

ril the (ivnto m chuterus which ire silled buntrs hiiliuj nu 
of poit wi liout piung >xirl dues rn in breach o! ui unbin’o, 01 
wilful brtdth ot blockade w limbs the shij is seized o othti Ins* 
i* ust mud in devntinn in ii nid ui iht iwnu, nu\ unount in 
nn nil \ 

Other Peril*: 

1 lie ^cnertl s i ids lie intend 1 t< ui li inks miiuIu tn thou 
enumti ited ihove but \hieh do not fill wiilur ny it thnw In 
f ullcn vs BuMer 1 the i wouU c imc Inline the null fm eonstiuc 
tirn In th i il the hm i sum I w is fued upon inil sunk ny 

ihe mss r f i tliti Jntish ship in the inistikm btlici thil the 

hrnui \ n tnemj hip li w is held (hit though the hum 
w ' mt put p i j ml it iht se is ut it i me wilIiiji tilt genu 1 
words “ill nlhi jeiils Ul 

Date end Subscription : i 

Bj this tin si tith iindei wnter up irately iiknow ledges the 
etiipl if the pitinium mil ilso hinds lumsdf st\eiall> md 
pintl\ in liuhinnits the ssurul to the i*km ol this subscription 
ii v sc ot hiss 

Valuation Clause : 1 

Vs we hivi Jiculy uei, i Llovds pulley Lonlains the liilli w 
ini» Jiusc the snd ship etc goods md meichuirlise etc, loi 
so much is concerns thi i ssurul by igiccmenL between the is&mul 
uul issurcrs in this policy uc md sh ill Ik \alued it 
It the cl uist is to vjlitw is not filled up, the pohev is known as 
unvalued ot open polttx II it is filled up it becomes a vahtt ti 
poltcy The difference n legal effect between the two policies is 
that in the case ot an unvalued policy the value oi the subject 
nutter is not agreed upon but has to be ascertained subsequently 
in case of loss, whereas in the cise of j vilued policy 1h* vilur 


1 (1*99), 5 M a 5 461 
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fixed in the policy is conclusive unless il is voidable on the giound 
of fiaucL 


This clause means that it the assured or his aguit inuus ex 
penses by employing labour or othciwisc for preventing a loss 
for which the insurer would be answerable, the insurer is liable 
to contribute proportionate^ towards the expenses incurred by 
the assuicd though such expenditure is nut strictlv speaking i loss 
due to ihe perils insured agauvl 

The memorandum 'tates th.if tlu insum is mil liable to m ki 
good any partial loss oil coin fidi, «ill liuit limn, uni seed un 1 
to mike "on I in\ piilnl loss imdn fm oi three pel uni j Ihe 
other classes of goods spieifiu 1 Hut the msiiiu letnmis liable 
in the use ot genual avt am loss 01 thi ship bung stlanded 
The purjiosi ut tlu me moi indiim is to get ml of Un difficult s 
of discriminating between smill losses liv puds at the sea and 
those caused by weai and ttu oi dtknotation and to prevent 
disputes about trifling mattus 


Stamp! ft 

We have already sun that i \ llitl in n t ihiIlv mi si In rluls 
stamped 

Warranties: U 

A nuiini poli(\ usuallv uinlum <\ji unties by (he assured 
Certain warnnties ire espressidlv pmvidcd uthu in the bod) oi 
margin ai at the bottom of tlu pilus These arc called express 
warranties Ovci and alxivc these urlam w iri.nitres tie imphed 
by law These are called implied wari uities A w minty, as 
defined hv the Matine Insurance Act, lWd, liitans a piomissory 
warranty, that is to say, a wanantv bs which the issured under¬ 
takes that some partuulai thing shall ru shall not he done oi 
that some condition shall be fulfilled, or w limbs he iffiims oi 
negatives the existence of a particular state of facts 

A warranty is a condition which musi be exactly complied 


1 S. 33(1) 



INIVRAVCT 27* 

with, whcthm it be material to the risk 01 nut li i< hr not so 
complied with, then subject to an) exptes pun is on m the policy, 
the insurer is duchaigcd from liability as fiom 11k ditc nt the 
breach of warranty, but without in any way afiuii s hi* liability, 
if any, incurred by him before that d*ite. J 

Nun-Compliance with a warranty is excused— 

(a) When bv uusnn it a change of uuunistuiu |hw 
wairanty i casts to lx app]liable, as when the wdinuts 
to sail iu ennvov buninm mipphcable on the cissatuu 
ot hostilities, ni when the wiruntv is rendrud iinlaw- 
ful by anv subsujiiuit liw 

(b) When the hriach of w uranty is waned by the msuicr 

Ezpreu Warranties : 

The most common on ss wan an tits arc with ufcienci to 
thi tollowinu — 

(a) The Unit ol siilin^ A wairanty that i ship will sail 
mi Ins sided un a pirtimlat day meins that she dull 
he in was on hei voyage on tint diy Mculy That she 
had hti c irgo on boird or that she was prevented lrom 
soling by sticss of wuthei would not amount to a 
compliance of ll\ wairanty 

(ft) The safety ol the ship at a partuuiai tun* 

(r) Ihi limits ot the vessel's navigation In turn pnkits 
wan antics piuhibitin.* the. ship from rtilain ha/irJous 
.ad risky l< it ill Iks ulhtr 'llogcthci 01 jI urtnn turns, 
,ul ficqucnlli nutrlrd m ordti to i educe the lisks at 
thi insurer II the ship entus the pmhibitul /oik Jl 
the prohibited lime and loss accrues the msutu is dis¬ 
charged of liability Thus where i ship was not 
allowed by the polity to enter the Gull ot St. Lawrence 
before a certain date, noi to be in the gulf after a 
eeitdin dale and wis kist while in the gulf aftei the 


1 Marine Inianaa Act, 1906, 5. 33 (3). 
'Ibid, 5 34 
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prohibited date, the insurers were held not liable for 
the kns 1 . 

(d) To depart with convoy—This is usually warranty 
inserted in times of war with a view to protect the 
insurer from the hazards of enemy action. 

(c) The neutrality of the property—This warranty is also 
inserted in times of war in order to protect the insurer 
from the risk of the insured property being seized as 
enemy property. 

Implied WimnBei: 

The implied warranties in a voyage policy are the following 

(a) Not to deviate—We have already seen what is deviation 
and how deviation discharges the liability of the insurer. 

(b) Seaworthiness—In a voyage policy there is an implied 
warranty that at the commencement of the voyage the 
ship shall be seaworthy for the purpose of the adventure 
insured. But there is no warranty that the ship shall 
continue to lie such until the termination of the voyage. 
There is also no such warranty in the case of time 
policies 2 . 

In the case of every kind of policy there is an implied warranty 
that— 

(ft) The ship shall be properly documented to evidence 
neutrality of the subject matter where there is a 
warranty of neutrality. 

C b ) The adventure is lawful and is going to be came 
in a lawful manner. 

Liability of the luurer: 

The general rule is that in case of loss due to the perils insure 
against, the insurer must indemnify the assured to 1the extent 
has undertaken to do so under the policy. But in order to majj 
the insurer liable it must be proved that the loss is the proximq 
result of one or the other perils insured against. The principle | 
the insurer's liability is that where there is a loss due to a combi^ 


* Provincial Iqgirance Co. of Canada vt . Lcduc, (1874) LJL 6 PC. 
*See the chapter on Carriers for a discussion as to the meaaifig] 
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tm of causes operating at or about the same lime, the proximate 
cause of the loss will be the cause which is the dominant or 
effective cause and this is not necessarily the cause which occurs 
last in point of time. 1 If the proximate cause is one of the 
perils insured against, the insurer is liable, Thus where a ship 
was settled by her crew it was held by the House of Lords that the 
proximate cause uf the loss was not the entry of sea water into 
the ship, but the act of the crew and hence the insurer was not 
liable 2 . 

The insurer is liable if the loss is caused by the perils insured 
against even if the Joss might have been avoided but for the 
negligence or misconduct of the master nr the crew, unless such 
negligence or misconduct is wilful 1 *. The insurer is not liable for 
loss which is incidenl.il to property such as loss by decomposition, 
as of meat, fruit, flour, or is caused by worms, rats or vermin or 
the ordinary leakage or breakage and so on 

Insurable Interest: 

In a marine policy every person has an insurable interest 
who is interested in a marine adventure. In particular a person 
y, interested in a marine adventure where he stands m any legal 
or equitable relation to the adventure or to any insurable property 
or risk therein, in consequence of which he may benefit by the 
satety or due arrival of insurable properly, or may be prejudiced 
by its loss, or by damage thereto or by the detention thereof, or 
may incur liability in lespect thereof*. Ownership or a vested 
interest in possession is not necessary to constitute an insurable 
interest. Thus the ship or the cargo may be insured by a lender 
of money by way of moitgage, bottomry or respondentia or the 
height payable on arrival of goods or under charterparty may be 
inlured by the shipowner, The ship or cargo may be insured by 
f ^captain or any other person who has a lien on them for wages 
£r by a purchaser who has contracted to buy the cargo on arrival. 
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subject matter insured, he doc* not thereby ti ansfer to the assignee 
his rights under the conti act of insurance, unless there be an 
express at implied agreement with the assignee to the effect 1 
Bui this does not affect tunsmission of interest by the opeiation 
of law, eg, where in case of death ot the assured, his heirs be 
come entitled to the benefit of the. policy or in the case of bank 
lUptcy of the assuicd, the Receiyci or the official assignee in 
bankruptcy becomes entitled to the bc.ni fit of the policy 

A mannt poluy is tssigL lblt either before or lfter loss unless 
it contains terms expressly piohihiting assignment and it may he 
assigned by endorsement thcicnn in in anv other customan 
manner In Indn thv. onh stitutoiv icquntmtnt for assigu 
men! is S HO A of the Irinsfer cit Property (Amendment) \if 
1944 Befoit loss 1 polus ein Ik issigned only to a pci son wh 
has acquired some mteiesi m the jioputy e& to j puuhisci 11 
a mortgagee , nlhrnusc die issignit will base nn insurable interim 
in the insiiud pioperly i 1 * the. turn ol the loss and will not b 
entitled 1o sue on the poliev Hut nine the assured has pirted 
with or lost his nitcicsl in the suhjeet mattu insured and has not 
before 01 it the time of so dm up expressly nr imphediv agiccd It 
assign tile pulicv ins subsequent assignment nf the policy brimi 
loss is had ind ♦lit polio will be of no effect If however he hi 
agreed to assign til' Julies to the Lruisteree bctoie or at the turn 
of the trmstu, the li induci cm ilw lys mamtun an utin'i o 
the polity in the nunc nl the issured 4 But lflti loss in issi^n 
ment miy lx mule to mv person s liethei he his iny interest in 
the insured pi opals m not ind the lssignce acquires dll iln 
rights which the issign >i hid nn lh( polity P> 

On i \ did usi^nnunt the issigiui becomes entitled to 1 I 1 
the bent his uudu 1 hi umtriLt ind ini sue the insurer nn the 
cooti let in his «mn nime 


1 The Mannt Insurance \ct 190fi, 5 51 ri ansfer of Property (Amend 
ment) Act, 1944 S 1304 

2 Ibid, & 50 (1) & (3), Innsfcr of Property (Amendment) Ad 1944 
S HO A 

1 Marine Insurance Act 1906 S 51 TumFir of Property (Amendment) 
Ad, 1944, S ISO A 

*PowI« vt Innes (1843), 11 M ft W 10 

B Aron A Co ir Mull, (1923) 34 Com Gw 18 , Transfer of Property 
(Amendment) Act, 1944, S 130A 
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Avoidnoe of Contract s 

\ contract of mainu insurance is soidablc it the nptmn of 
the under-wnki on the qiound of ii uid, mivicpuseiilitum and 
nondisclosure nt mikrni {lets by assuied As i contract of 
maune insurance is i euntiiLt ubnnmut fidti the jssuicd must 
disclose tn the insuiei beture tilt mnti ict is umcliukd iscrv 
mtUrial riKiunstanu whnli i known to the issuitd, and tint 
issured is deemed tn know in\ meumsl mu which, in the onlinirs 
i hii st ot business oiii^ht tn 1 m known In him If tin assured 
to Hike suui diselosurL the insuiu row ivoul the lonliaet 1 
Fstiv urcumslinu is mileinl islueli would nfliienu the judge- 
mcil of a prudent insuiu «n Iron., tht pnini mi h dcUimumu; 
whtthu he will like 'It u I hut tin foil win* eiiuinistanics 
ined not be. disclosed I O ms i iiuniut i ue wliuh dumnishLs 
the risk, (b) any urum 1 inu s huh is known b) the lnwirei nr 
\ hi h he is jiiesuni d In 1 m w t s ip iltus ot it mninn kniiwlcd^t 
in nnlnneh, (r) u» mill mama is In whirli nlonnituin is 
w u\Ld h> tilt msuiL ( M m\ iteunisti ( whth it is supci 
fliimis to disclose In i is n id ms evpicss nut In I w in ints 

1 he hw rtliiin^ 1 ( nnsiLpu 4 .nl it Km m m mm nisui inn is 
nil miLil in the Mi ’ 111111 me Act winch i is t dlows 

( t) Fee s mite i 1 upies nlitirm nn U In the issuitrl in 

his u,uil tlu insii i dun ii, the m i*nli ition fai tlu 
contrnt mil Ik Un tie criiili kt i conelurlrd must Ik 
liue 11 ii h mini 'lie iiisimt nn\ mid n uinliait 

(/>) \ upicsenl ilui i niitend which would ipfluenee the 
jurist me nt «( i 11 idem insuiu in Ii^jii^ iht premium 
or delrnniniik whelhi he will id i the id 
fO A re] it sent it ion in lv be ulhci l ie u sen tit nil I* to ) 
mittfi cd fu* ill* in tin ol e'pr ■ itum n held 

(d) A represent i 1 ion is o i imtui i* ml* i n ut j| it bt 

subsNnliilk him ih t i in si it the difTueiici. 
between whi is iepresented mil whit is actuill) 
eorree would lol In con ideicd lnitcml bs l inudent 
insurer 


1 Marine Insurance Act 
-'Ibid, 5 lb (?) 
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(e) A ieprcsen*ation as to a matter of expectation or Ldiu 
is true if it be made in good faith 
(/) A icpresenhtion may be withdiiwn (»r cnecled Ik ton 
the conti act is concluded. 

(g) Whether a particular rtpiesentdlion be material oi nut 
is, in each case, a question of fact 

A representation may be in wilting oi verbal and may be 
innocent or haudulcnt Whether a representation is innocent or 
fraudulent the legal effect is the sunt It the 1 epiesentation turns 
out to be untrue the polity will be ivoirlul provided the represent i 
lion u material 

Result of the Contract: 

If thL property insured ttaehcs it* destination m safety in thL 
case of a voyage jxilicy or, in the case ut a time policy remains 
sate until aftti the expuy ut the stipulated time, the under writer 
is no longer liable oil the polir> Hut in use nl loss by an) ol the 
perils insured against the under vsritci must indemnity for the loss 
Now loss may be cither total or paitial Total loss is either 'actual 
total loss' oi coniliuetwc totil loss Partiil loss miv be either 
dut to partieulai avu-age oi general ivenge loss We shall dis 
cuss below ihesr diffuent kinds ot loss 

Total Loss : 

V total loss is ol two kinds its (1) ictuil oi absolute n 
(2) constructive 

(1) Where the subject mattti uisuied is destroyed oi si 
damaged is to ceise to Ik i lhm h oi thi Lind insuitd 
m wheie the issuulI u mclnevably deprived thereof 
there is in actual total loss 1 This definition eovu 
two eists- (tf) w licit tile subitel mitter undergoes 
such i chinge is to eeast to lit the thing onginallv 
insured Thu» if a ship is wieeked and dismantled and 
becomes i mere congales of planks ind materials sn 
as tu completely lose hei ehaiacter as l ship, thete is an 
actual total los«»*\ ( b) where the assured loses the posses- 
sion of the subject mattei tor good Thus if the ship 

1 Marine Insurance Act, 1906, S 57 (1) 

9 Qunbndge w Anderton, (1824) 2 B. 8c C 691 , IniQg n Manning, 
(1847), 1 HL 287 
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founders in mid-ocean, apd there is no chance of raising 
her or the goods on board her, there is also an actual 
total loss. 

But it should be noted that where goods reach their destina¬ 
tion in specie, but by reason of obliteration of marks, or other¬ 
wise, they are incapable of identification, the loss, if any, is partial, 
not total 1 . The reason is that the goods have not perished or 
become different but have only become incapable of being sorted 
out by their owners, t.g.. where 50 bags of flour belonging to A 
have become mixed up with 50 bags of flour belonging to B. In 
such a case the owners become tenants in common 2 i.e. t joint 
owners having their shares ascertained. If there is any loss in the 
sale price, the loss is only partial. 

(2) Subject to any express provisions in the policy, there is 
a constructive total lass where the subject matter insured is 
reasonably abandoned on account of its actual total loss appearing 
to be unavoidable, or because it could not be preserved from actual 
total loss without an expenditure which would exceed its value 
when the expenditure has been incurred' 1 . 

In particular there is n constructive total loss 4 :— 

(f) Where the assured is deprived of the possession of his 
ship nr goods by a peril insured against, and (a) it is 
unlikely that he can recover the ship or goods as the 
case may be, or ( b ) the cost of recovering the ship or 
goods, as the case may be, would exceed their value 
when recovered; or 

(«) In the case of damage to a ship, where she is so damaged 
by a peril insured against that the cost of repairing 
the damage would exceed the value of the ship when 
repaired. In estimating the cost of repairing, mi 
deduction is to be made in respect of general average 
contributions to those repairs payable by other interests, 
but account is to he taken of the expense of future 
salvage operations and of any future general average 
contributions to which the ship would be liable if 
repaired; or 


1 Marine Insurance Act, S. 56 (5). 

• Spence pi. Union Marine Insurance Co., {1868), L.R. 3 CP* 427. 
•Marine Insurance Act, 1906, & 60 (1). 

4 Bast & 60 (2). V v 
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(m) In the cdfcc of damage to goudb, whete the cost ul ri 
pairing the damage and forwuiding the goods to Ihiu 
destination w ould exceed then value on ainval. 

Where there is a constructive total km the assured my 
either treat the loss is a paitul loss, oi abandon the subject mallei 
insured to the insurer did treat the loss as it it were on aclud 
total loss 1 

A constructive totil loss thus arises in two ways — 

(a) hnstly the issuud miv, by the penis insured jgjinst 
he dLpnvid of the possession of Lhe insuitd proper tv iu 
uicumslmces which f make it unhkelv that he tin re 
covu it within anv assignable time eg whtn the. 
insured pioperty is captuied by the uumy or bv the 
assured s own gnvcinmeat, 01 by pirilcs or the ship i 
dc stated by tin mis*u uirl irtw“ 

( b ) ‘■xtcmdlv, illhou^h the i mulcI miy nut be fo ublv 
disjKissessed t 1 tbc mniitd projie ty il may lx so 
ilarnJL,crl bv the pi ills insuicd igunst tint the nisi ■ t 
lLpaiiing the dimage ru ui cailying the goods 1o Hit 
poit oi dLSlinilum miy bL so it is would exceed 
then vilue 1 

Notice of abandonment: 

In the else of a ui'i.liucLive total loss the issuud must ilut 
is to whelhct he would (him partial loss oi told loss It V 
w ints to cl urn tot il luss he muM ihindon 11 Jaims oil chi 
insured propeily and give notice ot ibaiulonment to the iniuiei 
llu law relating to notice of lbandonnitnl is uintnntd in lh< 
Miruu Insin >nu Vet, whieh is is follows — 

(1) ) Where the issmed elects to ihindon the subject mi*lf 
insuicd to tht insurer, he must give notice of ibi don 
men! II ht fails to do so the loss Lin he only Ireitul 
is i putial luss 

(2) Notice ot ibindonm'.nt may In mven in writing oi 
by word of mouth; oi pjrtly in writing and partly by 


3 Marine Insurance Act, 1906, S 61 

1 Ruys vs Royal Exchange Assurance Corporation, (1897) 2 C B H { 
Roud m Salvador, (1836) 1 Bing NC 526, 3 Bing NC 266 
•Moss err Smith, (1850) 9 CB 94 103 
4 & 62 ft 63. 
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word ui mouth, and miy be given in iny Leiim which 
indicate tin intention of the assuitd ,u abandon his 
insured inkiest in the subnet mattci msiur i uncondi¬ 
tionally to thL insuiei. 

(3) NoIkc ut ihindfiiiinuit musi be givm vuth juisinablc 
diligence .liter the ltceipt oft nJiable inhumation of the 
loss, hut whue tin liiiinniation is ot t doubtful 
chai Ktu the ssuiu 1 is entitled to a iui sizable time to 
make mquin 

(4) When notui nl ih indnnnn nt is piopcrly given, (he 
rights of I hr assmtd ait not pRpuheul by the tact 
thil ihi lnsuiu idoses to inept abandonment 

(5) The accept hill of an aluminium nt in ly bi Lithu iv 
press nr implied iium the conduct oi the insuiu The 
mere silinu ol the insuicr iflcr uutici is no| .imptancL 

(6) Wheu notiu nl abandonment i> juipkd the ihandon 
mint is nrevniahle 1 hi icieptanu. ol the notice enn- 
clnsivily ulmils Inhility fui th« loss and the sufficiency 
of ihi nolui Thus ihe old law that the assured can- 
nol fecovn total loss it the imined piopeity were 
iislnud In linn Ik Ion lu hi mi edit his action is no 
lungti good 

(7) Nrifiic nl ihmdinmt'i is umicif c sii\ whin, at the 
limi whin the ssiued icicms in hum it nil ol the loss, 
theic would bi no }iossibdity nl hiniht to the msuicr 
if not it i win given to him. 

(8) Nol lie nl abindonment may lit wuvtd li»/ the insurer. 

(9) Whue tin msiim his ir insured Ins usk. ro notice 
t of alundoninei t need lx given bv him tr» the it insurer. 

Where there is i valid abandonment the lnsuici is entitled to 
take over the intcicst nl the assmtd in whilmr may remain of 
the subject mittcr nisuiid md all piopnelary lights incidental 
therein 

Upon the abandonment of a ship, the insurer thereof is 
entitled to any freight in course of being earned, and which is 
'earned by hei subsequent to the casualty causing the loss, less 
the expenses of earning it incurred after the casualty; and, where 
the ship is carrying the owner’s goods, the insurer is entitled to 
a reasonable remuneration for the c image rrf them subsequent to 
the casualty causing the loss. 
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Partial Lows 

Partial loss arises in two ways viz., ( 0 ) where the subject 
matter insured is partly lost or damaged by a peril insured against 
c.g., when part of the goods insured is lost or the ship insured 
is damaged as when the mast is broken or the sail is ripped, 
(b) where the assured has to contribute rateably towards general 
loss concerning the whole adventure. The former is known as 
“particular average loss’' and the latter is known as “general 
average loss." 

Particular Average Lou: 

A particular average loss is any partial loss of the subjec* ' 
matter insured, which is not a general avenige loss 1 . It is a loss 
which concerns the subject matter insured alone and is caused by 
a peril insured against. Thus A sends a cargo of wheat along 
with other cargoes belonging to others. Part of the wheat is 
burnt by (ire ami no loss or expenditure is incurred to save the 
whole ship or the other cargoes. The loss is particular average. 

A insures his ship with I). The mast is hroken by high winds. 
No loss or expense is incurred to save the whole ship or the caigo 
on hoard. The loss is particular average. A, the ownei of a ship 
carvying goods, insures the freight which is payable on safe arrival. 
Part of the cargo is washed away by isaler. The loss of freight 
on the lost cargo is particular average. 

Meuiure of Particular Average Lou : 

The calculation ot particular average loss is done diffeicntly 
foi different subject matters as will appear below: 

(a) Particular average on ship It a ship which is insured 
is damaged the ownci is entitled, suhjccl to express terms in the 
I'd icy, to the reasonable costs of repairs, less the customary deduc¬ 
tions. where he has tepaired the damage. If, however, the ship 
has not Ix'cn repaired or lias l>ecn only partially repaired, the 
assuird can recover rewmahlc costs of such repairs (if any) as 
have been done and indemnity for the reasonable depreciation 
arising from the unrepaired damage not exceeding the reasonable 
cost of repairing the same. In any case the assured cannot recover 
more than the insurrd sum. 


1 Marine Insurance Act, 1906, S. 64 (1). 
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(b) Particular a&twge on piods -In case of damage to 
goods insured, the particular average loss u calculated in the 
(oUowmc manner Tht difference between the qro*s ulue of 
the goods on their irns d it tht port of destination ind what 
would hue hern thui gross \j1ul hid they not been diraiged 
i first ucertlined The difference gwt* the loss or depu niton 
on the gross \iluc oi the ^nods had they irmrd undumged 
from that wr nri\t it the proportionate loss on the unwind \iluc 
of tht goods, which loss the insurci must pay thus suppose 
tht original siluc of the goods m \s Rs 100/ 'The goods would 
hive sold lor Rs 200 t the poll ot distinction wtic they not 
dumped, but sell lui U 1^0 in thur duniged s«*itr Then the 
|i\ss or deprcLiilum on Rs "H)0 is Rs M / (Rs 20) Rs h0 ) 
Thud-ore Inc loss 11 dtp ecnl m on R U ) (tin uuginil vilue) 
is R« 2^ The cIt Rs 2^ i<» th# jutmili i\u i„e In s which 
1 he Insurer will p s 'hi ilisoii foj uu m th 11 u Liluilition 
is thit the lssiutd i> 11 Ii 1 not to h dims i to mik niofit by 
msunnu ind he cimol hljvli nvtlii ia moit thin hi nngindly 
pud 


(i) Pi 1 mu s t >n >r>( 'Milk i prt ot * e 
li *,hl is Inst In i U ss ol i put nl hi i n/n the insurer pi\s the 
sime prjportini I h \ dur milled is the iicmht lost licars to 
tic mji < till 1 i\i^i Thus it the height ot l full cii^o 
i i snml hr Hs 10 1H) ind 1) ol the eiiLo is lust the insurei 
lull pi> 10 rt Rs 10 fW/ /f Rs 1000 

General Avenge Loaa : 

\ s (ni ll ui i s i 1 ss is i Ins i iused b\ oi diruth con r 
nuuiMil on i i,enci d iui^i it 1 \ ^inud i\li lgc ut meins 

ins ic« which is reisomblv uudutilcu foi tht common safety 
of ill interests connected in 1 nuntinu achcnlun t s those of 
ciigo nwncis shipownu charterers lid so on It includes 
(a) general isciage c'pcndituie rg remunention pud to 
saUnrs it the time of |Kril to siIvl the whole of the propeitv at 
^isk 3 , or the money pud to pintes toi the purpose of, saving 


1 Marine Insurance Act, 1906, S 66 (1) 

1 Ocean steamship ts Anderson (1883) 13a BD 651 CA 
10 
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both ship and cargo 1 or inward expenses indudmg towage, pilot 
har bour dues etc, paid while the ship takes refuge into a port fox 
her own safety and that of thi cargo on board her, and also 
(b) general average sacrifice eg, whtre holes are cut m the 
ship and goods arc thrown into the sea tor the sake of lightening 
her or water is thrown down i ship’s hatches to extinguish n 
accidental fire and uthei goods ire dimiged the th) 

Whtr r there is geuu il tvei 14c espuidiiiiu 
Gootnbutiin or orifice theic is i uencial is 1 igc less II 
there is a general avenge loss, the paity on whom the kiss fills 
is entitled, unless the peril causing the loss hit been occasioned 
by his own or his servant's fiult, to i rntiblc connlhulion from 
the othci patties interested in the ulvcntuie and lor whese 
common safety the loss his been occasioned Such eontubutiun 
is known iv ^cneril jven^e contribution Thus if a hole is cut 
in the shi| to remove m iK f n li^hl nine her or the mist is 
broken off to sj\l her m in thi 1i I i n s i tht 

shipowner Bui siiicl the - i fi i »s 1 m i l lfets 

owmr the chill ur ind ilhei pirums mien, i i 1 mi 1 1 enln 

hutc rituldy to ihc 4uu.1l mi u,e 1 s S 1 * 01 < 

ibicmn nerbnud lor iK iftly i r tl shin 1 lunutil by w 11 

while tMui^mshnu> 1 hu the iiwuei of tin jjoiK iimiuiK 
the Ios> But lie is entitled *0 11I1 ihle 1 11 hi 1 i *11 l 1 
parties interested in the ids ^nl u 1 

Tlitre is funclimcnt il differentt b l\u n 1 e 1 il 

loss ind 1 pirticular w^ra^e loss The torniu 
is the rt<ull of » >cncril wu me ul undutili 
for Lommon sitfly md is thuefrre, milk ul 
by contribution I om 1U p 11 lies cornu ntd in the 
id venture Thr litter is however dot <o 1 
maritime peril affecting only the lntevesl of the party on whom 
the loss originally fell 

We hm *een thit ui the 1 isi 01 i/nti il mi 1 1 Irws ill putirs 
mteresteel in tb idw.ntuir 11c lnblL to contu 
kute ntc *bh Thcretoie for etch party the 
partiallov amount of his Lontubution is deemed to be” 

partial loss which he is entitled to recover from 
bis respective insurer 


Difference be 
tween Genenl 
Avenge Loss 
and Particular 
Average Loss 


1 Whitten* Wire vs SaviQ, (19112), 8 QBD <R\ CA 
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Wht c i’h ^suitd Ins incurred 'genual Average expendi- 

Ihil u l in not iLf o\ i the whole of sudi tx- 

Lubilityofthi c j t , L j rom miUm Toe insurer is liable 
insurci ’ . . . , 

iu i .i'll mil) nn i m\ hi the extent < t his contii 

button ihib shipov nu puma moniv to puatis lo swc the 
ship ind i 11 m l »nnni uiour tlu \shoU lniimnl from his msuier 
Hi i tli Lil In ai* inlv ihit mini which will be ul|usttd 

h h u l i tint ii utci il i ^ i to Kioiuit tlu contribution 

win li lln i iij) ia\iki >il < in. ntMislnl putus in liable 

T p il 11 lb 1 i i ui In ir he Msulur In uch other 

I • s P i i e i hi 1 1 nn u ivu i,e *jiri(iu *hi assuied 

i \ in i\r I urn In iiisii i 1 (i i i ininunt nl ik loss, the 
i m h i v Ltul 1 * i t)i 0 i ,h( i *mul iu usprit 

i Its njit i i r i i i 1 i l ihi' pu is thus in tlu 

k, 11 1 1 a i u hem 1 h hii <\ i In j hole bum? tut in the 
In,) l i t i 11 i in i si in 1 thf shi|«nMiu in the 

i ini li li i jMi luss horn tlu insiuei 

m linei ( n | p» i i) tin | olus, when the assuied 

l pu i i t M bl, pu, 

n -.i rit if ‘n iitjtul i'll! Ik mu cuui the imnunt of his 
ni 1 mli ilu 1'isurti 1 Mm* il goods ue i hi own nvti- 
h t i lb shin tin ihn iwnii uhu lit in pu i gmenl 
c in)uni i" i ilcou th ininunt fiom hu insunr. 

The Rights of the Insurer : 

To 'cllf si., iu the right* ut the insuu in j nnrinL policy “ 
i/l I* i t<h t tr piynunt of thL piinimm stipulated iu 
’In ,i hu 

( 1 ) lh l iileil i i w ml h i il it there is in) fraud, 

) ,) i sun i*ioi or n in dh lc *i'rt of nnt ml Iju> o r 

»n\ uiiimhnhul ikulion m ni\ nnuuil turn of the 
pit without 1 is ion int, i uiv In uh of w ltnnly 
M H p l)io 1 itul to ilv i jht ol tlu issnierl ml he is 
entitled to <11 tlu lights md iHindus of the .issuied, on 
his indemnilsing tht is«urtd, in tht following cases 
(11 Wltcit thcie is a total loss, cither actual or lonstnic- 
live, the issured having ibandnned the property 
insured, the insurer is entitled to all the materi'ls 
salvaged or to the property it and when restored. He 


* Manat Jniurance Act, (190$), S. 66 (4). 
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is also entitled to all claims in damage? which the ass¬ 
ured may have against third parties in respect <j[ 
negligence or tort due to which the total loss is caused. 
Thus if a ship insured is totally lost as a result of 
collision with another ship caused by the negligence 
of the ownei of the other ship or his servants, the 
owner of the insured ship has a claim foi damages 
against the latter shipowner. 11 he is indemnified by 
his insurer, the insurer is entitled to the damages 
which he may recover against the latter shipowner. 

(2) Where a general average loss iccurs as a result of 
general average sacrifice the insurer of llie partv on 
whom the loss falls indemnifies for the entire loss. 
But the insuicr is suhgrngatcd to the rights of the 
assured and he is entitled to general average contribu¬ 
tion which the other parties interested in the adventure 
are liable to make. 

Fire Insurance : 

In India there is no statute like the English Gambling Act of 
1774 dealing with conti act of firt insurance. The law on the 
subject to be applied to India is. therefore, English lass and the 
principles established hv Indian decisions sublet always to the 
provisions of the Indian Contract Act and Indian Stamp Act. 

Nature and form of the Contract s 

A contract of fire insurance has been defined in Halsbury's 
Laws of England 1 ns a contract by which the insurer agrees, for 
a valuable cnrsideration (usually called the premium) to indemnify 
the assured, upto a certain amount and subject to certain terms 
and conditions, against loss or injury hy fire which may happen to 
the propcity insured during a specified period. The contract is 
usually embodied in a policy which contains all the terms and 
conditions on which the insurance is effected. But the contract 
may be concluded by the acceptance of the proposal bv ihe 
insurer before any premium is paid nr policy issued. When such 
a contract is concluded the insmci mav be compelled to issue a 
policy even if a fire has already taken place. 2 

l VoL XVli, p. 516l 

* BhugwandaH vs. Netherlands India Sea and Fire Insurance Co. of 
Batavia, (1881), 14 A.C 83 F.C. 
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V contract at fare insui nee is usuillv concluded in the 
follow inL mmnti The issaicd, to begin with (ills up his 
proposal in i pnulul him s i^iplic. 1 bv an igtnt ot the insurer 
On n ilnu, the pioposil the issurul sends the |ireimum «ji somi 
put oi it l t th insultr who lhcieupui issues whit is known 
as i dep Ml iceiipl ti mluini protection note ntlen idled i uwti 
mtc wluicbs he undut ikes tn keep tin i&Mircd indemnified or 
j Limitd period until the i ujliiue 01 ejection oi ihe piopcsd 
oi the issnied Tin eovti nn*t is ivideiice if the pioposil md 
ib) lsttutc* in unk 'iu 111 ptiidiii n the leecplinci or 

ret ll 1 ihi pioposil the | pcit\ <i tlir issnied mild rcmnn 

ii sured suhjtel 1 i the turns md id ti m the iiisl i If \ny fare 

tiles plie dum,. the el liene )f thi tost oj f e the lo&urti 
lie user the t ss mill ss he li picsi isl\ rl timed ihe pioposil 
Wht e tie iisuiti c pis the pupisil i iigulu p h is issued 
tlu i mill u i i_, ll h »trm d contlitums ^object n 

sr i h i p ii \ h It 

I mumble Interest z 

We invc ilitidy noliitd wlut liisunble inteicst >igiufics 
Ihe issu ed n hie \x\n\ m isl hive sorm intei Lst in *hc subject 

nutter net i ids it the hme eii loss bui ilso it the lure ot .-dieting 

t eec ldnu to ) njisli hw lint ihe Fngli.h Life \ssunnce Act, 
1774 floes not ipplv to Indn md it setms likely tint in India it 
is en uji it Ilu issured h is slime interest it the him. ul loss This 
is Iso m iu ii I with lie pnnciplts ot niume n sm uice It bis 
been held ihil the following persons hive in insui ihlt interest in 
the lollowun, piopulies so is to Lniblc them to effect fart insui 
ii (heieoii 

(tt) \ itiidf i if *cols m it pect ni which the pinperty and 
risk In\c not pissed 

(£) The moit^ijor jnd mortgagee ot im jioputv, move 
ihlc or imniosciblt 

(0 Ihe trustee uid btntfici uy ot in\ property 
((/) The lessor ind lessee of any property 
(e) The bailor oi badee ot my property 


1 Life Assurance Act, 1774, Si 1, 2 ft 4. 



COMMERCIAL UW 


m 

Cbttmct ‘aberrimne FMeT: 

A contract of fire insurance is like all insurance contracts a 
contract uberrimae fidei and the assured must disclose all material 
facts, i*., facts which determine the question of premium and risk, 
within his knowledge. If he fails to do so the insurer may avoid 
the contract. The following have been held to be material facts 
which must be disclosed by the assured even when no question 
relating to them are asked (though in fact they are usually asked). 

{a) whether there are other insurances oil the same property, 
(i) whether other insurers have refused insurance on the 
same property. 

(r) whether there occurred previous fires on the same pre¬ 
mises or in the neighbourhood, 

(d) of what materials, the outci walls, '*uof, etc., of the 
house are made of, 

(er) for what purpose the building or premises arc used, 
(/) whethc- the building is occupied or not. 

The rules relating to noil-disclosure of material facts applicable 
to marine Insurance including those relating to facts which need 
not be disclosed arc equally applicable to fire insurance subject, 
however, Id the express terms of the policy . 


Representations and Warranties : 

In the written proposal which the assured signs are contained 
statements and answers to questions c.g., the description of the 
property, or the nature of neighbouring risks, m whether the 
assured has had a fire claim against any office. Such statements 
and answers are called representations and if any ^presentation 
material to the risk is not substantially true the insurer is entitled 
to avoid the contract. If such statemenis and jnswers are 
embodied in the policy itself they amount to what jre called 
warranties and it is a condition precedent of the insurer’s liability 
that the warranties must be strictly and literally true whether 
they are material to the risk or not. Thus if the subject matter 
is warranted to be of a particular nature or description, it must be 
exactly that which it is warranted to be. Therefore if a mill is 
insured warranted as “conformable to the first class of mill rates,” 
and in fact the mill is not conformable to such first class of mill 
rates, the policy will be held void, although it be clearly proved 
the deviation from the warranty did not at all increase the 
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risk 1 2 But it has been hdd that a reasonable construction should 
be given even to a warranty Thus wheie there was a warranty 
that certain cotton nulls were worked by dav onh it w is Hdd 
that there was no breach ot warranty if the engines and the union 
ncctcd shafting went all night, the mill and machinu\ not being 
substantially worked bo also when 1 policy wis n ironists 
warranted as “where no fire is kept, and where no Insurious 
gpods arc deposited L uis hdd that the word kqt m nil 
habitually kept A fin nusicl therefore, by making a hit aid 
bringing a taharid un the premises to lcpair them would not debir 
the ssuied from clumint tlu loss 

Different kinda of Fire Policy: 

A fin insurance |joLicv like thit of mimic insurantt mas be 
eithci valued or unv liner 1 ISut ui unvjlued policy is not common 
in fin in 11 like A vdued polity is onr which 
Valued indun « Jtl> || K he i tt iccd vdut of tht subiect 
mitiei iiul uhich m tht absence of iriud, 
is conducive is laiipst Mil insuiei who must pay tht lgited 
amount in cise ot lotil loss Yn uns lined oi open poliiy is one 
which docs not spuily tin vdue of tht .»ub)ut matler but subiect 
to the mini of ihe sum insured Icives the vilue of subject milter 
ti b determined ubseipir nth In eise of hie insuniiLC ui like 
minne insuruce, ihe vilut of thL subject mitter in in unvilued 
polu \ is asecrtiineu is if the cl Lie of isicrtunment ind not it the 
ditc ii the einclusion of llu ccntrut 

^ bhnkct mil floitiu^ pokey is om which does lot attach to 
my sptLific cr isecrtiiiiiu piopeity It is gcnenlly issued to tutors 
( w uhousutitn intciested orly to emu mafc.ms 

?tn n ^ lt ol| ,n ^ * ln unm L,K ^ 1CS l,r * n covrr ^ ,nrt1tc ^ 

* P , n ^ (s | s \hich <htv ini> have ir the property in 

then chir«c It is ilcir thtl the quintity of pioperfy cmcred by 

i floifinq poliLS i« subiect to daily fluctuations dur ti siles T 

removils, repheenunts oi idchtions 

\ specific policy ^ one m ulucb the property is insured for i 


1 New Castle Fire Insurance Co v* Micmorran k Co, (1815) 3 Dow, 
255 HL 

2 Mayil] vs Milford, (1837) 6 Ad k El 670, Whitehead rc Pruc 
(1835) 2 GM fc R 447 

• Drbcan iv Sothcby, (1827) Mood k M 90 
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specific sum and is not subject to average In case at loss the 
insurer is luble to pay the full amount of the loss 

Avera * 1 2 Nicies U P * lImt ^ ,nsurcc * sum ' aVLri ge 

polity is udl which stipulates that m case ihe 

property is undervalued a portion of the loss will be borm by the 

assured and the insurei will be liable for such proportion only ot 

the loss os the amount i si ltd burs *u the viluc of the property 

An average Dolicy is commuted by in uting the iverage chuse* 

in the polity Floating policies genu dlv eoiitun the iscwpt 

clause 

Conditions Precedent in i Fire Policy : 

A hre pcliLy gcntially cimuii s lei tain tondiliuhs the tulhl 
muit (t which is i condition piuoknt tin c> lhlini, iht insured lu 
recover loss 01 dam igc iiuscd liv hu Runs on in fos hook on fiic 
Insurance 3 has icfcnul iu the usual uinditioiit whnh m is 
follow s - 

(i) NoticL must k given by the insured tn nt msuici nl 
anything done in lespect nt the properti niiurtd 
whtrtby the risk is mere ised 

(#f) The assmed must give tht puiiLiihrs il tht piopaiy 
ai d risk Lovcrcd 

(ni) Tht assured must gm notice ot loss without unir ismi 
lblt delay and dtlivti his claim giving ill the mas iy 
particulars with sufficient pioofs timer 1 » lllun l 
prescribed time 

{?*>) \ny Inudulenl elum is whin il is wiltulK ids in 
inv substjutid resjut, h\ the issu'ul vvoul I c mse 
forfeiture of ill benefits undei the puluv 

(t) In Last of difference in tesjut ui the amuuul ot iw 
loss or d image uuh difference is to be leftnul to 
aibitratinn as a condition pieudent to my action b\ 
the assured, within pit scribed period 

Auignmont of Policy: 

“A contract of fire insurance is a peisond contiact with the 
assured, and is not a contract passing with the property insured ,,J 

1 Bunyon on Fire Insurance, 5th cd, p % 

2 Halsbury’s Laws of England, VoL xvn, p 517 
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Thejefurc, on a sale oi irmsfer r>i iht porperts, the transferee 
acquires no interest in the policy, unless the policy is cxpiessiy 
or imp liedly assigned to him Thus it a vendor who h s insiiitd 
property igainst hre Lunveys it to pin chisei. svilhuui (signing 
the policy md the piopertv is burnt down, the puicy will not be 
jvulablc to either <h vendoi n *hi purehtser Hit \Lidin i m 
not recover he 11 sc lu Ins Lused to hive any mteiesl it llie ditc 
of kiss 1 mi ihf i urchaser ilsu cinnct unvti Lkliusc the poluy 
wa not is signed io Inm So *tric* this ulc that t Ins bun 
held that sshe t the vault ji who his instiid his house agiiust 
firL contricts tu sill it ind b tw^cn the d it if the. contnct and 
its completion Mit house is dinii s ed h, hit, ind the msuranec 
lompinv, not bun*, iwuc ol he ni»ti ut pivs ihc imount ot 
the loss to the sendor the pui chisei Linuot is lgainst the vendoi 
re cover the insuimu mints is m tbiltnunt ot the purchase 
money hi 11 J 1 1 mi the msui inu Limp ms an compel the 
suuloi ti rtluud the nones thts hive pud il tlu vendor reeuvts 
the wholi if Hit pu hisi unnts 1 hr iiison lxin^ thit (lie 
msui uill btuu ou r Lt (I indemnity tlu l^suiu 1 * e mnot re 
osc» ins h 1 *, \sh ?e h h suffered in It «.s 

In tht ilistnu ol inv i\irrss \ vi ion (inhibiting assign- 
nmt i hre i <>111 inn policy miv be i«um 1 In svritiiig either 
by inrlnrsem n» oil the pnluv hi in ms t tbu tuslomiry minner 
But the issuit 1 mi t hivt sin insuribh i ihitsl it the time 
«H issignment ind f lie puts wi<h oi 11 ts his interest in the 
property insiutd in iss'gnnunt themtUv hs lun ssdl lie ot no 
iffeit Hefi rt 1 jss ht joins tin nils hi issignt 1 o person 
vho his itquuul omt intucsl in lht (inputs c 4 tht purchiser, 
or 1 mart ilu 11 1 btlu or 1 pledgee t n otheiwise the assignee 
will liivt no in*ui b*e intend m the subjut mitltr it tht dite 
i 4 loss \ffei loss how tier tlu p< lies nus lx issigntd to iny 
person whetlier ht his iny inttiest m lht subjtct maMtr or not 

Porter seems to tike the view thit 1 hre msurince polity, 
being a personal contnct is not issiliable without the consent 
of the insurer 4 This suw seems to h 1 st bten hi&ed on the deci- 

1 Poole vs Adams (1864) 33 LJCh 639 

2 Raynor vs Preston (1883) 18 Ch D1CA 

’CutcNum vs Preston (1B83) 11 QBD 380 C A 

4 Poster on Insurance 6th ed, p 301 
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Mom in Lynch vs. Datzell 1 and Sadlers Co. vs. Badcock. 2 But 
there does not seem to be any reason why a (ire insurance policy 
should alone be subject to this restriction. A marine insurance 
policy or a sale of goods is as much a personal contract as fire 
Insurance and if the benefits under the first class of contracts 
can be assigned without the consent of the party liable thereunder 
it seems illogical to hold that assignment of a fire policy alone 
should be subject to the consent of the insurer. In fact this view 
has gained ground because a Fire insurance policy generally con¬ 
tains the following clause— 

“This policy ceases to be in force as to any of the pro¬ 
perty hereby insured, which shall pass from the insured to 
any other person ol her wise than by will or operation of 
law, unless notice thereof he given tr the company and the 
subsistence of Ihe insurance in favour of such other person 
be declared by a memorandum indorsed thereon by or on 
behalf of the company/' 

in the absence nt such a clause there seems to be no reason 
to hold that an assignment to be valid must be with the consent 
of the insurer. Ill India the law seems to be more clear. Under 
S. 135 of the Transfer of Properly AcL all that is required for 
a valid assignmeut is that it must be by an endorsement or ury 
other writing. Notice to the insurer of the assignment is 

necessary only to make him liable to the assignee if he pays the 

money due to the assured even after such notice. 

On a valid assignment the assignee becomes entitled to all 
the benefit under the contract and can sue the insurer on the 
contract in his own name. 

Liability of the Insurer : 

In a fire policy the assured is entitled to recover any loss or 

damage by fire to the property insured. A loss by fire means 

loss by ignition and does not include loss or damage by heating 
where nothing has caught fire. Thus where due to the negli¬ 
gence of the servants of the assured smoke ard heat from a store 
are forced into a room and do damage to goods, the insurer is 
not liable to make good the damage.* All that the assured has 

1 (173Q), 4 Br. Pad. Css. 431. 

* (1743), 2 Atk., 554. 

* Austin Drew (IBIS) 4 Camp, 360; (4116), 6 Taunt. 436. 
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io piuvt n that the loss his been caused by hit The cause » 
immaterial and it is no detence tor the msurtr that tilt fare would 
not have been caused but ini the negligence of the issured or hu> 
ervants 1 But the assuied mu>t prove that fire 01 some peril 
msuied against m the pohc\ was the proximate, cause ot the loss 
p oximatc causL mi ms the doiiuunt 01 effective 01 direct 
l i use ind not ucclss uilv the list nus m i eh mi m trnibim 
non of causvs 

I bus n his lcen held tin ulieic duni^c is ciustrl In the 
insured piopcil) is i icsul ui L\pIosiun ui gun) wider, at i 
lis*ancc ot hilf a mill itom the premises, the loss and damage is 
not to he regarded is ciuiid In tin. KtmuU dunces which 
rsuit from, but ire not the Jiuil i in^iiume oi l Iiil, * \ loss 
< piohts or tent deu to i,uud oi hoi is liein^ burnt iu nut 
euhUlble unless spec ill ills jusl uJ Bit eutiin losses iu so 
iiclcss inly eonnccted w ill lue <hut Lhc\ ire iteisenbL even 
1 oi s»h not HiiliiK in l u I lui l Ins tin to Dominie 
lTo>ts to pm n it i tne i iu i ids uom jui'hti 1 iss < t il image 
Is v ilei m bv tin sun c lit Lut inline m l)> ihcM ol jo ids 
l tile cnuisc uf tei io lie i in i u nciveiiliU I he. issmed 
mu t ln\sev icksu ms in l me 1 o\ his usvn wilful 
i is (induct i s \s he i h v It tills t lm to the propel ts in uierl 
( n the pnneipk thill i ii li \Uk loi ill loss pro\ini itf I\ 
ise 1 h\ e it si ihsuiL l m u >m I is /mi d 

K f it is cui e 1 b\ i 1 the se mis m the issmed 

ns third pirls 


Vs we hive ilici i si ii 

nil 

i ui uue pi u \ h < uu ill) 

( t 1111 

i'i 

l mi i muu tie fill 

intion .i ■ 

till II su 

ll ul 

i Ii ihilil i in tt uli 

h lm ii ii 

11 u<. 

llic i suie 1 must jst 


m et oi the los \Mllif ut u iu isi n hi deli m s limit his iluni 
lb uifliucnt pu i ul i I n« \e dun Iu pu uihul I me i 
r 1 \s Irnni the Ins u sh i sm rli ,im d tins Ik pie cubed 


1 famcMm it Roy il Imurine Co 7l R( 1 126 
- Recktr (,nv fit Co n London Assimn c Cirponiion (!&lBl \( 
HI 112 

’ Eventt it Iondon Assuianee Co (1865), 10 LB (NS) 1?'i 
1 Observation of hellv C 11 in Stanley it Western Ins fIVW) 
1 R ^ tx Ch 71 

Busk rx Royal Fuhinge Aswinnec Co, (IBffi) 7 B k Aid **'* 
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It Him is iny irhnutiun clmv in the condition, as then imi 
is, to the effeti thit m case of juv dill trim i as to the amount 
loss or damigc, the same should hi ifuiul lrbitratinp di 

assisted must h ) to irbili itiun ind uDtain >n nvud is 1 I 
amount ot dami^is Ixlou he un found an auiou against the 
insurer 1 But it h is Iv ui held b\ the House of Lords in Juridini t > 
Nation il Puli h Iiminncc Cor th it where the n surer lepudntcs 
his liability 111 1 > to on the. giouud nl tnud, usun or olheiwisi 
thit the jtpudiitiui ^ols Ln the substmu of the. whole Lontiut 
thL assuud iced nol go to irhilntion rnd un institute, i suit -t 
oner foi the rcenveis of the duni s i or loss In the. iternt decision 
of ihc House ol Loads in l Its man t 1) i \s ins thL principle laid 
down in Juiiduus use his how cur hern doubted md it seems 
that the safest ionise lot thi issund, in the ust of a difference 
as to the unoiinl ol il mn md npiidntion nl liability bv tht 
issuied, is to go h ubitrition ml hiu in iwird to damives 
before he institutes i mt fo imiun ol the imuunt iw irdcd as 
damiRcs liv ii bit it ion In the iu nl unu ported lisi hi 
B inrehind Miiidirllur i* (onimd of In hi lnsunueL L*d iIil 
flits wut viiv siniili to Junlmis use 1 he lnsunnct (o 
repudiated the wholi cl uni it 'he pi until! in the ground ol usnn 
md frail Uilent ilmn Hut befmi sueh lepudnliim the putits 
hil conn tn in iguenui l s u* |h imoLint of dimigcs The eist 
w is he ml in llu hist in t mce hi Pmckridgt J before iht dua ion 
in Hey mui / Du wins w is ripnited h w is held bs him tollow 
*ng Junlois use thil is the 11 \ s i Uitil rcpudi itiun of the 
plmitiffs claim, it \\ is lot iuiisui\ toi luri to jo to uhlnlion 
Onapjtdji was held b 1 Gentle J ml Sen J thit even if Hcvmins 
use be iei*irdcd is muddying llu hs is lud down in Juridtnis 
case there w is no need to ^o to ubiti ition is the amoun of 
dlinage w is igreed u|xm between the putus and there w is no 
t difference s to the simr and the tut ih it the pi untiff did not 
go ti aibitrUinn would not hai thi plnntiffs claim as to the 
agreed unoiini It w is ljsc of denial of my liability whatevti 
and nol i ljsc of merely disputing the li ihdily to pay the amount 
claimed hs the plaintiff 

1 Scott w Avory (1856), 5 HL Cas 811 

J <1915i AC 499 

9 (1941) A C 
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Am o unt Recoverable: 

In marine insurance, as we have already seen, the insurer is 
liable to pay the whole of the amount insured in case of total loss 
and a proportion only of the loss as the insured amount bears to 
the value of the property in case of partial loss. Bui in fire insur¬ 
ance the insurer is liable to pay for the actual loss upto the amount 
insured whether the los» be total or partial in the absence of any 
express provision to the contrary. Thus if the value of the property 
insured be Rs. 10,000/- and the amount insured is Rs. 1000/- and 
partial loss occurs to the extent of 10 per cent, the fire insurance 
company will be liable tn pay the entire amount of the loss namely 
•Rs. 1000/- whereas if it were a marine insurance, the insurer would 
be liable to pay only 10 per cent of Rs- 1000/- Rs. 100/ 

Average: 

A fire insurance Gimpany may however, limn its liability to 
pay the whole of the amount of the loss where it is partial by 
inserting what is known as “the average clause" in the policy. 
The effect of the average clause is that if at the date of loss the 
property insured is of greater value than the sum insured, then the 
assured shall be considered his own insurer for the difference and 
shall hear a rateable share of the loss accordingly and the insurer 
shall be liable for a proportion only of the loss as the insured 
amount bears to the value of the property 1 . Thus if in the above 
illustration the fire policy were subject to average, the fire insur¬ 
ance Company would have been liable to the extent of Rs. 100/- 
only and not Rs. 1000/-. The effect of the average clause is to 
bring fire insurance in line with marine insurance. 

Rights and Duties of Insurers: 

The insurer under a fire insurance policy has the following 
rights and duties 

(1) Entry on the premises and salvage By custom and usage 
and in modern times by virtue of a specific clause generally inserted 
in a fire insurance policy, the insurers have the right in the event 
of loss or damage to the insured property to enter upon the premises 
which are insured or in which the subject matter of insurance is 
situate for the purpose of ascertaining the damage and protecting 


4 Acme Wood Flooring Go. Ltd, pi. Marten (1904) 9 Com. Ou, |57 
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it from fuitbcr damage 01 loss nd lo retain possession lm a 
reasonable time But if the insi»itrs icmam in possession wn in 
unitasoniblc lime ind the assuiul *ufleis loss 01 damage thereby 
they become habit in damages to the assured 1 

(2) RcnhUihmeni -Firt jxduies always Loutain a uaiisi 
giving the imurtis iht i>|iHn to itinsUU the propeit) msaul 
in cast of dim. gc m 1 «s m iiititifmc m tin iiijment ol the ciwm 
in ltsptc* of such loi i< d mi i ,i Wiuii i Ids incurs the m i it 
base to i uk in il iiun < in \ lici'iu ihcv will ruustLh die 
propuly oi i i\ t r h ('am Ihu on.t dit insurus i 
rcinsl.Ui, thru hihnily iu i imtiti buomi s absolute as if the polu ' 
umtain d hi i\p<css snpuiuion lo itmsuh iht piopcity ii < >s( 
nl lu^s in fti n 141 h> iii 1 aid th< in tun t until thuusc subsequent 
b U p v In 'u- 111111 1 hi ml count r tn if lemstali 

mint kiwis difti'ih 1 \misi\i Thus «n Blown v\ Po\ I 
In 11110 i i h ui^* »s Ini i«s I hi deb dint 'n ■ 1 

U d »i » i 11 ill ih 1 Kin i-s nvirol iPti they win 
damped by hit \\ hu t ihiy anr piutLtdinu to leinstatL in 
premises btiam t'ar tious and iuil cimcd 10 be itmovcd Iv tbi 
OunmissMiR s l kwi' wide Ju prousmm/l the. Building \ S 
The Insuimuc Comii'i v tunlindid thn ltmstaiuntnl had bcionrV 
rniposwhli h> smh rem val It yy.i* hrld thit this contention wn 
bit 1 inti iht* Ik I siii an 1 ‘\iiv|iinv hiving 11 ide then flat ion 
to run *it wut ibsrij ids ho'nd Ui do wlnl *bn I 1 * ' ikdiJ 
In do In 1 dti to 11 ncti llumulus 1411m 6 uch matin r nuo 
is m Ihown's ljv' m“iuncc Comp mu, iuquiitlv mull duisi 
•n the policy exempting them 1mm lubility *n unde 

leitain iiianviaiKCs 

(*) \ihittt th( 1 Whin iht insiiin his ;md the whole ot 
the Jus s»«nmul Iv he assuied, whether loid or partial, he is 
entitled t ) hr subiogiled to all the lights of the issured tr, to the 
advantage of every ndn of *hc issuicel, ubethci >uih light 
consists in contract 01 in remedy foi tort, or to any other light by 
which the loss can be m has been diminished eg. the receipt of 
any money 01 the right to recover such money fiom third pailits. 1 

1 Oldfield w Price (I 860 ), 2 F fie F 80 

2 ( 1899 ) 1 E k E. m 

J Bunyon, Law of Fire Insurance, 5 th ed, p 228 

^CuteJlion vs Preston (IBM) 11 Q.D.D. 380 , CA or Brett LJ., at 
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Thiu where the lessee at a house is bound by covenant under the 
law to repiir ind the house is burnt down by lirt, ihi lessor who 
has insure! the houst un rtcnui the lo ion the msuuj 
If tht msuru! moni\ is sufhoc.nl It uivti the whole loss ind the 
msurcr pays tlu sun hi is submitted id the njhi oi the lcssoi 
Ii llic U'kSLL up iii lliclj* the Iimi i hr ml In icluun du. lnoiu\ 
[Mid to ihe insuru It <l r hssu dus ui itpur he msuiu im 
sue bun in 1 me nl the bso i n ilu (ovtiiyi llir insuru 
tin sun* ills ui in tin nimi f tin r j ihml m is lot who 
ncglytnu tlu i bid hu i mu u tuivu 'un ets In lb 
umi wiy ii the is i i 1 irs in ts hom 1 ui 1 j nMes ivho 

have uused the. njn \ ht mu t [ s k i < i lu lusuar 1 

ind if lu fulfils in\ him Linsi 1 u h l'u I 1 < f \ lu will 

have to s iu utd 1 is in in u hi ui »1 

Bui it should be nolid tint ii i cmK 11 is n nt of the wholi 
of tlu loss thit tlu ins ii is ntilli 1 o m o tint if ihi 

imou t msmed i h < n n tht m i ( i 1 th msirei 

Mould not In sulno^iK I Ui ihe Ii s ot ih n iru uii jioiil.1i 

he hu pud tlu Jinoml m iiiuI In uih i iiu he issurcd alone 
n bum; suits i^unsi thud j on \ ho mi) lu lnhli to piy foi 
lb 1 Mut c\tn in such in il i iisui d mu t mike ovu all 
1 i h u| It u i 1 t lb 1 which he may 

un vii l on ihi (’ s t \s imu i i H 1 iss on the 

puna 1 ml il c I ii i \ n si tnte 

ind thit ri hi h i 1 is tin l m tlu in i i our ind 

Ui >\ In uil K i s i t n 

( 4 ) S alm^t — Liu ii hi i 11 muilcntd to 

ihe i^ht subr it u It tlu liisirii piss the \ hole imount 
insuird tlvv lit by tlu. fiinriphs ubiojnlion mtitlcd lo the 
silvi.,1, th 1 is inc sahu ind dl tint uni ms oi Jit proputv after 
file 

( 5 ) (onUibtltop This n^h irus when the sime subject 
mit'u is insured umlu scvinl fir/ minus Wluu there ait 
several policits on the s>mc properts in insurer mn by inserting 
a clause in hu policy limit his luhihly in the. event of loss to only 
a rateable proportion of the loss In such a use the assured can 

1 Commercial Union Assurance Co vs Lister (1974) 9 Ch 0. 4B& 

3 West of England Fire Insurance Co vs hues ( 1849 ) 2 QB 337 
• Raynor vs Preston ( 1891 ) IB Ch DICA 
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mot recover from the insurer more than the rateable proportion of 
the Ins to which he is liable. But in the absence of such an express 
clause the insurer may recover from any insurer the whole 
amount he has insured without taking into account the amount he 
has insured with other insurers and if that does not cover the 
whole loss he can claim the remainder of the loss from others. 
"In such a case insurers amongst themselves contribute equally, 
if each company, is an insurer for an equal amount, and, if they 
are insurers in different amount then each company contributes 
in proportion to the amount it has insured.’ 1 Tbv$ if company 
A has insured property to the extent of R&. 1000/- and B to the 
extent of R&. 500/-, the proportionate liabibty of B would be 1/3 
and of A 2/3 for the whole loss when it occurs. If loss to the 
extent of Rs. 1000/- occurs the assured can recover from A the 
whole of Rs. 1000/- in the absence of any provision to the contrary. 
Then B would have to pay A one third of Rs. 1000 Or. if the 
assured recovers from W Rs 500/- first and then recoveis fiom A 
the remainder of tin loss, B will then be entitled to recover from A 
Rs. 500/- less one third of Rs. 1000/- #>., the excess nvci his liability 
paid by him. 


Life Insurance: 

There is no statute in India governing life, insurance The 
Insurance Act, 19M deals with only certain aspects of life insurance 
e.g„ agency, assignment, incorporation and winding up of insur¬ 
ance companies The Faiglish law is still applicable to life insurance 
subject of course to the Indian Contract Act, Indian Stamp Act 
and the Insurance Act, 1938. 


Life insurance has been defined .is a conti art by which the 
insurer agrees upon the death of the person whose life is insured 
(commonly called the life insured) to pay a given sum in considera¬ 
tion of the payment by or on behalf of the assured during the 
continuance of ihe life of certain sums called premiums. 3 Hie 
contract of life insurance differs from fire or marine insurance in 
that it is not a contract of indemnity; for a man's life cannot be 
vjlued in terms of £. & d. Thus a man may insure his life for any 


•Haldwry's Laws of England, Vol. XVII, p. 36. 
•Ibid, Vd. XVU, p. 543. 
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amount and on his death his heirs or representatives may recover 
the amount in full from the insurers. In certain types of policies 
endowment policy the assured may recover the sum insured after 
a specified period even if that be More the death of the assured. 

life in sui a nee differs from the other few ms of insurance in 
the following lesperls — 

(a) Fire, Mai me anil Act icier 1 insurance are contracts of 
indemnity. The assuird cannot recover the whole of 
the amount insured it the loss he less than that and 
in no case i *n he mover more than the loss suffered 
hy him and if fluu hi no loss he cannot recover any¬ 
thing Bui in i.isc ni life insmanu. the assured or his 
iepi csentativcs can iclovci the whole of the amount 
insuiul on the happening of a particular event or on the 
expiry ni a naitnulai time. 

t h) 11k risk insured in case ot fire, marine or accident 
insiuanci may not happen ni all. But in life insuunee 
tlu l'slv in.uicd namelv death is an event which must 
m lot sometime or either. Thus the assuied under fire or 
manne insurance pnluv may not get any part of the 
limiwd amount. But th.' assured nr his representatives 
undci .i hit policy >s entitled tr) rc nvrr the whole of 
tlir insiiiid ‘mount. 

(c) \ maiinc ui hie insurance pihtv o tor a fixed perux! 
ig. a time pclity or lor .» fixed purpose i.g„ a Voyag' 1 
policy ami hence the penod dining which the risk will 
subsist is fairly ascertained But a life polity is 
generally foi i long term and may tun during the whole 
of the duration of the assured'* life. Hence the dura¬ 
tion of the risk in a life policy is unascertained 

(d) In a marine or fire policy the assured is required to 
have an insurable interest in terms of the policy and 
siich interest is capable of valuation in terms of money 
But in a life policy the insurable interest is one required 
by law and suoh interest cannot be measured in terms 
of money. Thus the interest of the owner of a cargo 
insured under a marine policy can be measured in term? 
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of money, his interest being the value of the cargo 
insured. But the interest of a son in the life of his 
father or that of a wife in her husband's life or the 
interest of a person in hu own life is not capable of 
valuation in terms of monev 


lUtfibb Internal: 

We have discussed this sub] ll! in the beginning of this 
chaptei It is enough to state here that a man can take out an 
insurance on the life of any other person who is so connected 
with him as to make the continuance of the life of such a person 
a mattei of some real or pecuniary interest for him Such an 
interest would constitute the insurable interest icquired by 
law in a contract of life insurance Thus it has been held that a 
husband and a wife have an insurable interest in the life of cadi 
other 1 on the giound that each is presumed to have i pecuniary 
interest in the life of the other Rut a parent has no insurable 
interest in the life of his child as his child; nor has a child has 
an insurable interest in the life, of his parent is parent- A credi¬ 
tor has also an insurable interest in the lift ot his dchloi to the 
extent of the debt on the principle thit the death ot the debtor 
ii supposed to diminish the chance of the creditor nbt lining pay¬ 
ment 1 On the same pnnciplc 1 suret) has been held to have 
in insurable interest in the lift til the principal dcbtoi fgainst 
whom he has claim for indemnity in case he is compelled to pay 
the debt of thi pnnapal debtor 11 So dsn nne ot two joint debtors 
nr joint promi&sors has in msunhle interest in the lift of the 
nthei to the extent of <ne hilt of the debt oi liability to which 
he would be enlitlcd to contribution hv thr othti in rise he has 
In pax the whole debt” 

Contract how mode: 

A contract of life 11 sui ante like any other contract is made 
by the offer of the assured and acceptance of the same by the 
'rnurer The pioposal oi offer is generally contained in a printed 

1 Reed if Royal Exchange Assurance Co *(1795) Peake, Add Cis 70 
Griffiths vs Fleming, (1909) 1 KB 005, CA 
a Howard vs Refuge Friendly Society, (1886) 54 LT 644 
* Anderson vs. Edie, (1795), 2 Park on Marine Insurance 8th cd, p. 914, 
HM m Hinton (1854), 5 De GM fc G 823, C A 
*Bmmfor4 or Stundcn (1877), 25 WR 650 
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form prepaced by the insurance company and delivered to the 
assured by an agent of the company and filled up by the assured. 
The printed form contains many enquiries concerning the age, 
habits and other facts relating to the as&uied’* life The assured 
must answer the enquiries in filling up the pioposal form with 
care and caution as the falsity of any material particular will 
amount to murepiesentation which would avoid the policy. The 
proposal form is usually communicated to the company bv its 
agent The company *hcn arranges for the medical examination 
of the assured The doctor who conducts the medical examina¬ 
tion must genet ally he one who is ou the approved list of the 
company The doctor submits a medic il report after examining 
the assured which is i confidential report The report contains 
the doctor's own findings as well as answers hy the assured to the 
usual qucstims put by the doctor Aftu the mediul report is 
submitted the company cithci accepts or rejects the proposal 
The acceptance is generally communicated to the assured by a 
letter requesting the issurerl to remit the hist instalment of the 
premium dur The conti act is concluded as soon as this aLCeptanee 
takes place 

Policy: 

The contact is embodied in a document called the policy 
containing all the terms and conditions of the conti act The 
policy usually contains the names of the paities, amount and the 
usk insured, commencement and duration of risk the amount 
of premium to be paid and the manner in which it has to he paid 
r.g, whether annually, quarterly, or in one lump The policy 
also usually contains a cluisc that a grace oi a ceitain numbet 
of days, geneiallv a month for premium payable annually or 
quarterly would he allowed for the payment of an instalment 
o( premium and that the policy would lapse if the assured makes 
default in paying the premium within the period of grace. But 
>the policy also usually contains a clause providing for the revival 
•of the policy after it so lapses on payment of all arrears of the 
premium with interest. 

The statements and declarations made by thr assured is the 
proposal form and also before the doctor are known as repr&gptfr 
tions. The policy it voidable by the inturer if any material x* 

Hi __^ . .. .. .. . . . . . u l_ 
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presentation u untrue. But if the representations axe embodied 
in die policy, as usually they are done, by expressly stipulating 
in the policy or in the conditions indorsed thereon, that the 
declarations are true and are to be taken as the basis of the ton- 
tract, the representations become what are known as warranties 
If any warranties, whether materi.d or otherwise, turn out to be. 
untrue the contract is avoided 


The law relating to misrepresentation and concealment is the 
same in respect of life insurance as with uthei forms of the 
insurance excepting that by S 45 of the Insurance Act, 1938, no 
policy of life insurance effected before the commencement of the 
Act shall after the expiry of two yu r & from the date of lommence- 
mcnl of the ALt and no polity >t hit msuianu effeiluf ifUr 
the commencement of the Act shall, attir the e\piry oi two ycirs 
from the date on which it wis cftuttd, he called in question by 
an msura on the. ginund that i stitt me nt midt in the pioposil 
or of any report of medic il officii or idirtt or in iny uthei 
document leading to the issue of thi policy, wis inaauntt or false, 
unless the insurer shows that sue h stilt mini wis on i mattrnl 
matter md fraudulently made by the policy holdu who knew 
at the time of making it that thi si item till wis false 

The following aie the different kinds of life polities in 
vogue in India - 

(a) Whole tarn a*\wantt on tingle liver or a whole life 
policy—This kind of policy stipulates the payment of 
a fixed sum, with or without profits on the death of 
Iht assured whenever thit miy ouur Usually the 
piemium is fixed it in annuil sum piuble during the 
whole time ut the lontinuinu of the pohev But the 
premium may also be fixed it i lump sum piyable 
once only at the time of the conclusion of the contract 
or at a limited number of payments each larger than 
the annual premium, or at an annual sum payable at 
modified rate for a limited period and thereafter at a 
correspondingly higher rate 

(i) Endowment assurance or policy—In this kind of policy 
the hud uuured u payable to the assured, with or with* 
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out profits, after a certain period or at a certain age 
should the assured live up to that time or to the 
representatives of the assured at his death if that be 
earlier. The premium is usually made payable annually 
for a fixed term of years, namely, upto the prescribed 
time or age at which the insured amount becomes pay¬ 
able to the assured if he survives. 

(r) Insurance on joint lives —In this kind of policy two or 
more lives arc insured jointly and the sum insured be¬ 
comes payable on the death of either or any of them 
to the survivor. 

(d) Longest life insurance or insurance on last survivor —In 
this kind of policy two or more lives are insured jointly 
but the sum insured becomes payable only on the death 
of the last survivor and not on the drath of any one of 
the assured. 

Insurance policies of this kind are mainly of two types which 
are as follows 

1. Temporary or short period insurance— This kind of policy 
is effected on joint lives for short periods, the sum insured being 
payable, on the death of the last survivor only, if that occurs be¬ 
fore the time specified. 

2. Survivorship Insurance , or on one life against another— 
This kind of policy is effected on two lives jointly e.g„ those 
of A and B so that the sum insured becomes payable on the death 
of A if that should ocar before the death of B, but not otherwise. 
If B dies before A the amount insured cannot be recovered. 


According to S. 38(1) of the Insurance Act, 1938, the assign¬ 
ment of a life policy can only be made by an endorsement upon 
the policy itself or by a separate instrument signed in either case 
by the transferor or assignor or by his duly authorised agent and 
attested by at least one witness, specifically setting forth the fact 
of transfer or assignment. S. 38(2) enacts that the transfer or 
assignment is not to be operative as against an insurer and is not 
to confer upon the transferee or assignee, or his legal representa¬ 
tive, any right to sue for the amount of such policy or the money 
secured hereby until a notice in writing of the transfer or assign¬ 
ment together with either the said endorsement or instrument 
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itself or a copy thereof certified to be correct by berth the transferor 
and transferee or their duly authorised agent has lpeen delivered 
to the insurer. On a valid assignment the assignee becomes 
entitled to all the benefits under the contract and can sue the 
insurer under the contract in his own name 


Psynat of damn : 

Where under a life uuuiance policy, the amount insured is 
payable only on the death of the assuicd, the amount may be 
recovered by the executor of the assured whtie he ditd leaving a 
will and otherwise by his idmmistratoi 01 legal lepresentativc 
An admimstiator means a person to whom lrtlers of administra¬ 
tion have been granted by a competent court authorising him to 
administer the estate of a deceased j eison who has died without 
leaving a will Under 'he Indian Succession Ut ill dues piyable 
to a deceased dying intestate can be collected by his administrator 
alone But b 212 of the Succession Act iclievcs i Hindu or a 
Mahamodian heir amongst others of the necessity ut obtaining 
letters of administration to establish his claim to any pait of the 
property of an intestate It seems, therefore, that the heirs ot i 
Hindu or Mahomadian assured can collect the insurance money 
tailing due on his death without obtaining letters oi administn 
tion It also seems that heirs of assured can collect the insured 
amount without obtaining a succession ceilificate for under b i 
of the Indian Succession Ad i succession Lcrtificitc is only 
necessary to collect debts due to the decc ised at the time >t his 
death It follows that the debt must also be ascertained at the 
death of the deceased It has been held in Charusila Dasi V 
Jyotish Chandra 1 , that the amount insured payable jq the leath 
of an assured is neither ascertained, nor is it a debt due to the 
deceased at the time oi his death But it has been hdd in 
Ashutosh Chose vs Pratap Chandra Banerjee* that where an 
insurance policy stipulates that the money due under the policy 
will only be paid to the ‘ assured or his executors, adminis trators, 
or assignee” the money tan only be recovered by the anured's 
executor where he dies leaving a will, or by his adminutratoi 
where he dies intestate or by his assignee Where the policy has 
been assigned by the assured fhe only person who can recover the 


1 H lad. Cm. 157 
12 & 



amount insured is the assigi&e and the executor or 
of toe assured has. no claim to the same. Where the amount 
insured becomes payable before the death of the assured at a 
specified time as in an endowment policy and the assured remains 
alive at such time the amount is to be paid to the assured 
he has assigned the policy to somebody else. 

In cases of life assurance policies where the amount insured 
becomes payable on the death of the assured the liability of the 
insurer arises only on the death of the assured. On his death 
the person or persons entitled to the insurance money has to 
prefer a claim to the insurer usually in one of the claims forms 
of the insurer with sufficient proofs of the death of the assured. 
The insurance company pays the money tn the claimant on being 
satisfied of the death of the assured and of the rights of the 
claimant to the insurance money. 

Surrender Vajuei 

^ Ml* 4 * 

Prior to the Insurance Act, 1938, most policies contained a 
stipulation that the non-payment of any premium due by assured 
would entitle the insurance company to forfeit all previous pay¬ 
ments of premium and render the policy void. But by S. 113 of 
the Insurance Act, 1938 such stipulation is no longer possible. 
S. 113 provides that if under j policy of life insurance, a definite 
number of premiums is payable, the policy will acquire a guaran¬ 
teed surrender value provided premiums for three consecutive 
years have been paid and will not lapse for non-payment of any 
further premium and will remain alive to the extent of the paid up 
value. The guranteed surrender value is'the paid up value of the 
policy and it is an amount bearing to the total sum assured the same 
proportion as the total of the premiums already paid bear to the 
total of the premiums payable under the policy. Thus A insures his 
life for 20 years for Rs. 10,000/- and the premiums payable are 
twenty, annual instalments of Rs. 600/ each amounting to 
Rs, 12,000/-, A pays the premiums for three years amountingto 
Rs. 1800/- and makes default in paying further premium^/The 
proportion which Rs. 1800/- bears to the total premium 
namely Rs. 12,000/- is about 1/7 of Rs. 10,000/- u. t 
approximately. The policy will be kept alive as a paid Up policy 
for $*- H29/- to he paid on the death of A or at specified if 
so#iprdatfd. ' 

- A po%y kcjsiaUw ^ th? extent d its paid upvalue w&I, not 



be entitled to any profits after the conversion of the policy into a 
paid up policy. 

The above provision in respect of surrender value and paid 
up policy does not apply to— 

(a) policies in respect of which the sum assured is payable 
only on the happening ot a contingency which may nol 
arise, eg where in a fire msuiancc no frit tikes pljcr, 
or 

(b) where the paid up value will be less than R&. 100/- or 

(c) where the parties, after the default has occuried in the 
payment of the premium, agree m w ntum to some other 
arrangement, or 

(i d ) to policies in which the suritndci salue is aulomatiull> 
applied undei the terms oi the eontiut lo maintain 
the pohes in forte attci its lipst thiough non-pasment 
of premium 

Person*! Accident Insurance s 

In a conhart ot undent lnsmunt the msurci usuills undti 
tikes to pay i ctrlun <um lo the represent itises of iht issuid in 
ease of his death by accident, ind a entail simllei sum to the 
assured in ca'e of disablement, tot il oi partial, and to pay a certain 
weekly illowance to the assuied duung tlu penod he is prevented 
from attending his normal volition Aeudent nsm incr is, then 
fore, not a contract of indemnity ir as iimh is it pinvidts h)i the 
payment of a specified sum on the hippening ot i ccitun event 
The insurance company eannot, therefoic, cl urn ns heneht vihicli 
the assured mav have agunst i thud ( ut\ e nsm*, the iccident 
by way of subrogatmr 

Contract How Mode: 

The eontrJLt is mule as in the cist of hie >r life msurante 
by the proposal of the issured and the icupt mu of the same bv 
the insurer As in the case of nthei foims ot insurmu, Ihe insuier 
has to make ceilam declarations and give Lertain paitiiulus and 
information in his proposal relating to the risk undertaken by the 
insurer Such declaiations paiticulais or information are either 
warranties or representations according as they aie oi are not 
embodied in or made part of the polity The law relating ti 
warranties and representations as well as of lontealmert s the 
tome in accident insurance as m the other forms of insurance. 



Accident cannot be easily defined It generally denotes an 
unlooked for mishap or on untoward event which is not expected 
or designed 1 eg a train disaster 01 an aeroplane crash or a motor 
coj collision or an injury Ltctivcd by a workman while tending a 
machine But death or uquiy by ordinary or common maladies 
like sunstroke, ot pneumonia is nut to be rtgarded as accident* 
The word accident nec^jsmly involves some violence, casualty or 
vis major and implies something fortuitous 

Liability of the Insurer: 

In a policy nf accident insmancc thi msuru is liable tor death 
01 injury ot the aisutcd whuc the same is caused proxunately 
ic effectively and subslantiilly by luidcnt Dcith or injury may 
be causal by accidcnl evtr though cut tin intcrmtdntc stages may 
intersenc between the iccidmi url death 01 injuiy Thus where 
a man is knocked down by \ cat and mu ol his legs is amputated 
to save him, tht ampul it ion of his kg is he tcgaided as uused 
b\ accident though tht surgeons lincel hul intervened So also 
in a policy ag nnst duth hy undent hut excluding injuiy arising 
hum natural distist, il the issuicd is diowned iwing to his 
being attacked hy an epileptic ht the insuius ut lnhlc because the 
pioximati cause ol ill ith in drowning uid drowning is an 
accident 

llul tlu in siiil^s in is limit then InhiliU In uisutiig cxccp 
tions is iollnw s 

(1) The msui hill is uunst dcith hv undent with the 
exception nt dc ith irising trom hum* uvsiidas arising 
within tin swtun of tlu issuicd Ixforc, 01 it tlic time 
of, 01 followup the injuis Ihcretoii, it death takes 
place h on i erv si pel is insim, sum diys iFtc i ui iccidcnt, 
the insulin ire not Inhk 

(2) The msui ii i is igainst death the sole uid immediate 
cause of which should he hodih injurs caused by 
violent accident il, tvicinal and visible means Thus if 
death ocuiis due to stnimng of the heart in doing any 
strenous job the insurers ait not liable 1 

1 Fenton vs Hurley & Go Ltd, (190?) AG 44? 

1 Sinclair vs Man time PauengciV Insurance Co, (1861) 3 L fit I 478 

‘Wimpear w Accident Insurance Go, (1880) 6 QHD 42 CA 

*R e Searr k General Accident Am Corp (1905) 1 KB 387 
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Iterance Afiisiat Liability to lUrd Persona: 

Under a policy of insurance against liability to third parties, 
the insurer undo takes to indemnify the assured against any 
specified liability which he may incur in relation to a third party 
e.g. where an employer insures against his liability to pay com¬ 
pensation to his workmen under the Workmen’s Compensation 
Act, 1923, in case they sustain injury by aeddent in course of 
employment 01 where a solicitor insures against any loss arising 
from claims which might be made against him by reason of any 
neglect, omission or error committed by him in the conduct of 
any business connected with his professional work. In case of 
such a policy the insurers are only liable for any liability which 
arises as a result of somi act of the assured which is not illegal. 
Thus a solicitor cannot lecover any loss from his insurer if he 
sustains the same as a result of a criminal breach of trust of his 
client's property or of a champertuus ait; otherwise it would mean 
encouraging illegal acts indirectly 1 . 

Contract of Indemnity ; 

Liability insurance is a contract of indemnity and on payment 
of the loss suffered by the assured the insurer is subrogated to all 
the rights ni the assured. A policy of insurance of this nature 
usually contains cvpicst provisions giving to the company the con¬ 
duct ni ail) legal proceedings taken against the assured and 
enabling it to use the* assured's name fm the purpose of enforcing 
any order for costs, etc., or anv claim or ugh! of indemnity 10 
which he may lie entitled. 

Different Kinds of Policy: 

A liability insurance may be of various kinds varying accord¬ 
ing to the nature of the risk insured. The most common forms 
of liability insurance are the (tf) employer’s liability insurance and 
(h) motor vehicles insurance. Under the former an employer 
covers his liability to pay compensation to his employees under 
the Workmen’s Compensation Ad or other Acts. Under the 
latter the owner of a motor car covers liis liability to third parties 
arising out of jccidents caused by the use of his motor car on 
the road. 


1 Hosddine w. HogkeC, ( 1933 ) 1 KB. 822 . 
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Ott ii m Ug lnntmncn: 

Under a policy of guarantee insurance the insurer undertakes 
to indemnify the assured for loss caused due to the default, negli¬ 
gence, fraud or misconduct of a third party which constitutes the 
ride. There are mainly three kinds of guarantee insurance, 
namely, (1) Fidelity Insurance, (2) Commercial Insurance and 
(3) Judicial Insurance 1 . 

(1) Fidelity Insurance —Under this kind of insurance the 
insurer agrees to indemnify the assured, in consideration oi certain 
payments known as premium, to the extent of the amount insured 
against loss arising through the fraud, dishonesty, or unfaithfulness 
uf a third party (usually the servant or agent of the assured) 
standing in a fiduciary lelationship (i.e., one of faith and trust) 
to the assured. 

The insurance is generally effected tor a fixed period and the 
amount of premium is generally payable in a ceitain number o£ 
annual instalments". 

(2) Commercial l nut ram e —Under this kind ut insurance the 
insurer agrees to indemnify the assured, in consideration of a 
certain premium, to the extent of the amount insured against loss 
arising out oi the breath of unit rati on ihe part of a third party 
who stands in a contractual and not fiduciary relationship to the 
assured 3 . Commercial insurance is of three types, namely contract, 
credit and title insurances: 

(/) Contract Insurance— It is that branch nt commercial 
insurance whereby the insurer, in consideration of a 
Lcrtain premium, agrees to indemnity the assured to the 
extent of the sum insured for loss or damage arising 
out the breach of cuntract by third parties m respect of 
contracts entered into by such third parlies with the 
assured. A policy ol contract insurance is commonly 
known us an indemnity bond and is issued to cover the 
obligations of persons like contractors, common earners, 
warehousemen, apprentices and hankers. 

(w) Credit Insurance —It is a kind of Commercial insurance 
whereby the insurer, in consideration of an agreed pre- 

1 Frost'i Insurance, S. 1. 

a Frost's Guarantee Insurance, S. 16. 

•ibid, & 133. 



mium, agrees to indemnify the assured to the extent of 
the sum specified for loss caused to the assured due to 
the insolvency of third parties to whom the assured has 
sold goods or merchandise on credit. It is also called 
1 solvency insurance or 'insurance ot debts 
(or) Title ln\unmce—l\ is an agreement whereby the insurer, 
in consideration ot an agreed premium, agrees to 
indemnify the assured in a specified amount against loss 
which may be incurred due to defects in title to real 
estate in which the assured has an interest either as pur 
chaser or lessee or otherwise 

(3) Judicial Inwance— Under this kind of insurance, the 
insurer agrees in considention of ctrhin payments known as 
premium, to indemnify the issured to the client of the amount 
insured, for loss ciused through the misconduct or negligence of 
a court officer eg i ituivci or through the failure of a litigant 
or a party to iny ]udm 1 pmiuding to itrry out his obligitiuns 
and undertaking \dmimsti ition bonds furnished by executors 
administrators, guaidnns tuisUis and nceiscrs ire instincts of 
judicial insurimt 

Insurance Act, 1938: 

Prior to 1912 then w is no \l! in Indi i a\ phcibli to insui met 
companies txdusivek ind Insui inu ( ompmics weic gnvened by 
the Indian Cumpiruts \l 1 1SK2 In MP two Vets wen. pjssed 
namely, the Indun Lite Ii nuance Gompimes Act, 1912 jnd the 
Provident Insurjnu Societies \ct, 1912 The fonnrr ipplied onls 
to life insurance comp inns cstiblished within or without British 
India, with the tXLqUun ot companies ciirying on business m 
the United Kingdom ii uuirdanct with the English Assuranu 
Companies Act 1W Ihe lattes applied onl) to piovidenl 
soaeties in Bntish Inch i With the growth oi other forms nl 
insurance in Indn liter the wu and as i result ot the insisttn 1 
demand of public opinion m Indu for the control of foreign 
companies mainly British which weic exempt from the prn\i 
sons of the two Ads, it was felt that the former Ad was made 
quate to meet the necessities of the situation The Insurance 
Act, 19% was, thercfoie, passed to remedy the situation It applies 
to all insurance companies, life, marine, fire or piovident. Tht 
Life Insurance Ad, 1912 and the Provident Insurance societies 
Act, 191? are also repealed by this Act It aims to prevent the 
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formation and continuation of mushroom companies and to en¬ 
force business being earned on sound punuples and has made 
Strict provisions in respect of registration, compulsory deposits, 
investments, inspection, and commission payable to agents, for 
the purpose. Bui the lnsuianu A d, 1938 does not affect the 
liability of insuijQcL companies to comply with the puwisions of 
the Indian Companies Act. 1913 in matters not otherwise specifi¬ 
cally provided to* h\ this Ad insuunLe companies arc, therefore, 
governed by the Insurance Ad, 193h is wtll as hy the Companies 
Ad, 1913 in matters nut covered h\ ihi luimci \l\ 

Insurer: 

Insurer me ins 1 - 

(u) any inrlivuluil or pirtnuship oi company incorporated 
undu the law A any inuutn other than Bntish India, 
Lanying un msuranu business (othtr than a ptrson 
mentioned in clause (0 below) whith- 
(r) cairns on business in British India, nr 
(/r) hi lus oi his pnncipd business or is domialed in 
Ihmsh India, 

(b\ any compins (tlhu than i person mentioned in clause 
ft) helms) cuiving vin bih mss nl insuianu, which is 
intnipm itul imrLi the liw n* Hull'll India oi which 
1 is a sLilwidiaiv Lumpanv ui m\ 'iuh inroiporated tom- 
pa n\ 

(t ) ins puson who in Dutish liulii his a st Hiding contract 
with undri write is who ait incmhcis of the Society of 
Llmds wheubv such person is authorised within the 
turns of such cnntiad to issue protection notes, cover 
notes, oi other documents gnnting insuiancc cover to 
othtYs on behalf oi the underwriter, but does not 
include a licensed insurance agent or a provident 
insurance society 


No insurer is entitled, after the commencement of the 
Insurance Ad, 1938 to begin to carry on any class of insurance 
business in British India without obtaining from the Superinten¬ 


ds. 2(9) of the Insurance Act, 1938. 



tat of iofrrauK *a certificate of legifttation* and » insurer 
csferying on biamew at the time of the commencement of the 
Insurance Act must obtain such certificate of registration within 
three months from the commencement of the Insurant Act 
Every application for registration shall be accompanied by 1 : 

( 0 ) a certified copy of the memorandum and articles of 
association where the applicant is a company, incor¬ 
porated under the Indian Companies Act, 1913 or where 
the applicant is a foreign company a certified copy of 
the charter, statutes, deed of settlement or memoran¬ 
dum and articles or other instrument constituting or 
defining the constitution of the insurer, and if the instru¬ 
ment is not written in English, a certified translation 
thereof, or in the case of any other insurer a certified 
copy of the deed of partnership or the deed of constitu¬ 
tion of the company, as the case may be. 

(b) the name, address, and the occupation, if any, of the 
directors where the insurer is a company incorporated 
under Indian Law and in the case of foreign companies 
the full address of the principal office of the insurer in 
British India, and the names of the directors and the 
manager at ;uch office and the name and address of 
some one or more persons resident in British India 
authorised to accept any notice required to be served on 
the insurer and in the case of an insurer who has his 
or his principal place of business or is domiciled in 
British India, the names and addresses of the proprie¬ 
tors and of the manager in British India; 

(c) a statement of the class or classes of insurance business 
done or to be done, and a statement that the amount 
required to be deposited under the Act has been deposi* 
ted together with a certificate from the Reserve Bank 
of India showing the amount deposited ; 

(d) where thee provisions relating to the requirement of a 
minimum amount of working capital apply, a declara¬ 
tion verified by an affidavit made by the principal officer 
of the mater that the provirions as to working capital 
We been complied with; 
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(*) in the case u£ an insurer having his principal place of 
business or domicile outside British India, a statement 
verified by an affidavit of the principal officer setting 
forth the requirements (it any) imposed hy the law of 
his country on Indians as a condition of carrying on 
insurance business in his country which arc rot upplica* 
hie to the nationals of his country; 

(/) a certified copy of ihe published prospectus, il any, of 
the standard policy forms of the insurer and statements 
of the assured rates, advantages, terms and conditions 
to be offered in connection with insurance policies to* 
gether with j certificate in connection with life insurance 
business by on actuary that such rates, advantages, terms 
'and conditions are workable and sound. 

Provided that in the case of marine, accident a^d miscellaneous 
insurance business other than workmen's compensation and motor 
car insurance, the above requirements regarding prospectus, forms 
and statements shall be complied with only in so far as the pros¬ 
pectus, forms and statements may be available; and 

(g) the prescribed fee of Ks. 100/- for each class of insurance. 

The Superintendent of Insurance shall, on being satisfied that 
the applicant lias fulfilled all the requirements nl the Act, grant 
the insurer a certificate ot registraion 1 

Csrncdhlhm and Withholding of Registration : 

The Superintendent ot Insurance must withhold ■cgistution or 
cancel the same if already made in the following cases 

(a) Where the insuier is a foreign company having its 
principal place of business or domicile outside British 
India and the Superintendent of Insurance is satisfied 
that in the counlry of its principal business or domicile 
Indians arc debarred from carrying on the business of 
insurance; or 

(b) Where the same requirements arc imposed on such 
foreign companies by the Central Government as those 
imposed on Indian Companies by the law of the place 
where such foreign Companies have their principal 
business or domicile and such foreign companies fail to 
satisfy them; or 


*The Insurance Act, 1938, $ 3(6)- 
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(r) Where the insurer fails to deposit the amount required 
by the Act with the Reserve Bank of India. 

If the Superintendent of Insurance cancels or withholds the 
gtpnf of the certificate of registration to an insurer he must give 
a notice of his decision to the insurer in writing and the decision 
shall become effective on the date specified by him in the notice 
which must not be less than one month or more than two months 
torn the date of the receipt of the notice 1 . 

An order of the Superintendent of Insurance cancelling or 
withholding registration may be appealed against to the court 
having jurisdiction 2 . 

Restriction of Name of Insurer: 

The Superintendent of Insurance must not register an insurer 
by a name identical with that by which an insurer in existence is 
already registered, or so nearly resembling that name as to be 
calculated to deceive except when the insurer in existence is in the 
course of being dissolved and signifies his consent to the Superin¬ 
tendent of Insurance 3 . It seems that “except when the insurer 
in existence is in the course of being dissolved and signifies his 
consent” contemplates that an identical or similar name can be 
used in two cases viz., either when the prior insurer is being dis¬ 
solved or when he signifies his consent, and the word “and” 
should be constructed as “ or." 

If,-however, by inadvertance or otherwise an insurer is regis¬ 
tered by a name which is identical with or so similar to that of 
an insurer already in existence as would be calculated to deceive 
the Superintendent of Insurance may on the application of the 
second mentioned insurer call upon the first mentioned insurer 
to change his name within a specified time and on being thus 
called upon the first mentioned insurer must change his name 
within the time fixed 4 . 

The restriction regarding the use of names as mentioned above 
docs not apply t^htiy insurer carrying on business before the 27th 
of January, 1937, under the Indian Life Assurance Companies Act, 
1912 *. 
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No insurei incorporated after, or who commenced carrying 
on-the business of life msutance in British India, whethci solely 
or in common with any olher business, atter the 26lh day of 
January, 19V shall be registered unless he his ns woiki i*, capital 
a net sum of not less than Rs 50,000/ exclusive of the deposit to 
be made prior to itgistnticm under the AlI and also exdu ivt in 
the use or l eoinpiny nf am sums piyable as prehminan expenses 
in the firm if un of the tmnpm) This piovision is intended to 
arrest the 'l tnusluoom ind inhibit Companies 1 

Requirements ns to Deposit: 

1 \ci\ ms mu cxcepiin. um who is iLithuriKd to grant 
insurance unci to others Linda i stuirlin^ umti >d with ind on 
behalf o 4 undeiwrikis o f the Soact> nf Lloyds, must dqiosit m 
one of the ofiiees nl the Resetu Bink nf India, ioi ind on behilf 
of the Central Gouinnunt ush oi ippmvtd suunties, estimaterl 
at the m ikel s due on the dis ol the deposit the imounts specified 
below 

(u) Whtit the business dom oi to be dmu is life insurance 

mh Rs ^ non) 

(A) Where tli business done m to Iil d ne is Jut insuiantt 
< nl\ R J 50 000/ 

(r) Whcit the business rloiu ni tu be dnic is tmune 
insurince nnlv Rs 1 50,000/- 

(</) While the business dune ni to be dune is itcident and 
misulliieous insui met lnchiclm,, Wotkmens tompen- 
sition »nd mot ir nr Insumec Rs 1,50,000/ 

(?) Where the business done oi tu be done includes life ind 
iny one of tilt three tlisscs specified in clisscs (£), (e), 
ind (</) Rs 3,50,000/ of which Rs 2,00,000/- shall be 
thf deposit Ioi Me msur me business 

(/) Where the business dnne oi to be done includes life 
msui ipc( ind uv, two of the three classes specified in 
chuscs (i), (r) ind (rf), Rs 4,00,000/- of whidi 
Rs 2,00,000 shill be the deposit for life insurance 
business 


1 S C Sms report pnrj 24 

21 
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(g) Where the business done or to be done includes life 
insurance and all the classes specified in clauses (£), (c), 
and (4), Rs. 4.50,000/- of which Rs. 2,00,000/- shall be 
the deposit for life insurance business. \ 

(A) Where the business done or to be done docs not include 
life insurance but any two of other classes, Rs. 2,50,000/-. 

(i) Wheic the business done or to be done does not include 
life insurance but includes all the other classes 
Rs. 3,50,000/-. 

(;) Where the business done oi to be done is marine 
insurance ieLiling to country craft or its cargo, 
Rs. 10,000/-. 

For msureis having conti lets vuth underwaters of the Society 
of Lloyds, the lequircmenl is that they have to deposit one and 
half tunes the deposit for each cl ns of insurance business as 
specified above 

An insurance company, mcnipouted in India undei Ihe Indian 
Companies Act, Ml and an insurer having his or his principal 
business or domicile in India and an insurer 
Itaeandman incorpuulcil oi domiciled m the United Kingdom, 
nor of payment incoi poi Jtal or unyini* mi husincss bcfoic the 

of deposit 27th day of January W7 may, where its busi¬ 

ness is life insuiantL only, make the deposit in not 
more than ten instalments, of which the fii si must not be less 
than one fourth of the total amount of the deposit, and be paid 
before the application for registration is made, the second must 
be not less than one ninth of thL balance of the deposit and be 
paid before 1st January 1939 and the subsequent instalments must 
be not less than the second one and be paid before 1st January 
of each succeeding year 1 But where the busiuess of such insurers 
is not only life but also other forms of msuiance or other foima 
of insurance excepting life the deposit mi\ In made in not more 
than seven instalments, of \shich the fiist must be of ihe same 
amount and in the same manner as in the previous ease, the 
second must be not less than one sixth oi the h dance of the deposit 
and be paid on the same date as in the previous case and the subse¬ 
quent instalments must be not less lhan the second and be paid 


l Thc ImuxancE Ad, 1938, S 7 (3). 
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4m the same date and in the same manner as in the previous 
case, 1 

In the case of such insurers where they were neither incor¬ 
porated before nor carrying on business before the 27th of January, 
1937, the deposit may be made in instalments of not less than 
one fourth the total amount before the application for registra¬ 
tion is made, not less than one third the balance before the expiry 
of one year from the commencement of business in British India, 
and not less than one half of the residue before the expiry of two 
years from the commencement of business in British India and 
the balance before the expiry of three years from the commence¬ 
ment of business in British India. 

In case of insurers other than those referred to above incor¬ 
porated or carrying on business before 27th January, 1937, the 
deposit must be made in two instalments, of which the first shall 
be not less than one half of the total amount of the deposit and 
be paid bcfoie the application for registration has been made, and 
the second must be made before the expiry of one year from the 
date of registration. 2 Where such insurers were neither incor¬ 
porated nor carrying on business before 27th January, 1937 the 
deposit must be made in full before the application for registra¬ 
tion is made. 9 

An insurer must not undertake new classes of business other 
than those for which he is liable to make deposit, until the deposit 
for which he is liable has been made in full. 4 

If any part of the deposit made under the Act is used in the 
discharge of any liability of the insurer, the insurer must deposit 
such additional sum as would cover the deficiency and the insurer 
shall be deemed to have failed to comply with the requirements 
of the Act unless the deficiency is supplied within two months 
from the date when the deposit or any part thereof is so used for 
the discharge of liabilities. 0 


Res er vation of Deposits; 

The deposit which is made by every insurer is to be deemed 


1 Ibid, 5.7 (3). 

3 Insurance Act, 1938, S. 7 


< 4 > 
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to be part of the assets of the insurer. But the insurer cannot 
deal with it by way of transfer* assignment or charge or use it 
for the discharge of any of his liabilities except those arising out 
of policies of insurance issued by him so long any of such liabilities 
remain undischarged. It is also not liable to attachment in exrcu- 
tion of any decree except a decree obtained by a policyholder 
of the insurer in respect of a debt due upon a policy which debt 
the policyholder has failed to realise in any other way. The 
deposit made by an insurer in respect of life insurance business is 
not available for the discharge of any liability of the insurer except 
ing those arising out of policies 'if insurance issued by him. 3 


Refund of Deposits: 

Where an insurer ceases In carry on in British India any 
insurance business or any class d insurj pcc business in respect 
of which a deposit has been made under the Act ami his liabilities 
in resjwct of his insurance business nr of that hranch of insurance 
business have been satisfied or are otherwise provided for. the court 
may, on the application of the insurer, order the return of the 
whole of the deposit in case the insurer has stopped all business 
or so much of it as docs not relate to the classes of insurance 
which he continues to carry on in cast the insurer ceases to do 
a particular class of insurance only and confirms other classes.* 

Separation of Account ud Funds : 

Where an insurer carries on different classes of insurance 
business r,g. f life, marine or fire, he must keep a separate account 
of all receipts and payments in rcspcit of each such class of 
insurance business.' 1 If the insurer carries on life insurance busi¬ 
ness along with other classes, the excess of receipts over payments 
in respect of such business must be carried to and form a separate 
fund called the ‘ life insurance fund 1 and the deposit made by 
the insurer in respect of life insurance business is to form a part 
of such fund. 4 The life insurance fund is to be as absolutely the 
security of the life policy-holders as though it belonged to 'in 
insurer carrying on no other business tha& life insurant c business 


1 Insurance Act. 1938, S. 7. (4). 

2 Ibid, S. 9. 
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and will not be liable for any liability of the insurer other than 
those connected with his life insurance business. 1 

Account*, Balance Sheet; Profit and Loss and Revenue 

Account: 

Every insurer, m the case of an Indian company incorporated 
under Indian law or an insurer having his or its principal place 
of business or domicile id British India in respect of all insurance 
business transacted by him anil in the case of any other insurer 
in respect of the insurance business transacted by him in India 
must at expiration of each calendar year prepare with reference 
to that year. 2 — 

(a) a balance sheet in the iorm set forth in part II of the 
first schedule to the Act and in accordance with the 
regulations contained in part I of that schedule. The 
form and regulations are set out below. The require¬ 
ments of a habitue sheet will appear from the regula¬ 
tions. 

( b ) a profit and loss account in the forms set out in part 
II of the second schedule to the Act and in accordance 
with the regulations contained in part 1 of that schedule 
except where the insurer carries on only life insurance 
or fire insurance or marine insurance business. The 
forms and regulations are set nut below. The require¬ 
ments of a profit and loss account will appear from the 
regulations. 

(c) a revenue account in the form or forms set forth in 
pjrl II of the Third schedule to the Act and in 
accordance with the regulations contained in part I of 
that schedule. The requirements of a revenue account 
will appear from the regulations. 

Where the insurer is a company incorporated in India the 
accounts and statements referred to above should be signed in 
accordance with the provisions of the Indian Companies Act, 
1913. But in the case of a foreign company the statements and 
accounts should be signed by the chairman, if any, and two 
directors and the principal officer of the company and in the case 
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of a partnership firm by two partners of the firm or in the case 
of a single ownership concern by the insurer himself The accounts 
and statements must be accompanied by a statement containing 
the names and descriptions of the persons in charge of the 
management of the business during the period to which such 
accounts and statements refer and by a repot t by such persons 
on the affairs of the business duiing that period 


THF FIRST SCI ITDUU 
(&£ section 11) 

Regulation r and loimr foi tht pit paiation of Rid met Sh e* 
PART l 
Regulation 


1 The balance. <Jiect required to be prepaied in uspLut of tvcij cl us 
of business earned on by an insurer is in the jorm in which it is set 
out in Part II of this Schedule (Form A) appiopnatc. tu i case where 
the insurer munUins a scpaiate fund in respect of life insurance business 


2 The balance sheet of life insurance business shill be prepared as 
a separate document Hie balance sheet of any class of business may he 
prepared as a separate document instead of being incoipoiated h\ the 
addition of columns and headings in the general balinc shut bu.. the 
totals of each such vqMrate balance sheet (showing the told mets ol the 
r-lnf of business, the balance at the uedit of the lift insuianrL fund oi 
other separate fund or account the amount of shaieholders undiluted 
profits, and outstanding liabilities) must m any cast l* mem pouted in 
the general balance sheet 

3 If any combined ba lam. l sheet is for am purpose issued bv an 
insurer, it shall be in accordance with the Form set out in this Schedule, 
and there shall not be included among the assets shown in any such 
combined balance sheet anv amount in respect of any holding in or 
advance to any rnsuier whose assets aod liabilities have been inLOiporated 
therein livery combined balance sheet must show clearly on the face 
thereof that it is a combined balance sheet and must set out fully the name 
of every rnsuier whose assets and Labilities have been incorporated therein ; 
if the assets and liabilities of any person not being an insurei ire included 
in a combined balance-sheet the fact must be stated thereon 


4 Where any guarantee has been given by an insuier (otherwise 
than in the ordinary course of ie insurance business) in lespeLl of the 
policies of any other insurer, the balance sheet of the insurer b) whom 
the guarantee was given must show dearly the name of eveiy insurer 
whoie pahaet have been so guaranteed and the extent of the guarantee . 

Provided that this regulation shall not apply where a combined 
ha luc cv h ce t is issued incorporating the assets and liabilities of the mauler 
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5. What any part of the aoetc of an insurer is deposed in any 
place outside British India as security for the owners of policies issued 
in that place, the balance-sheet shall state that part of the assets has been 
ao deposite d , and, if any such put forms part of the life insurance fund, 
shall show the amount thereof and the place where it»is deposited. Where 
any cabined balance-sheet is issued by an insurer for any purpose, the 
information required by this regulation shall be shewn in the aggregate 
in reject of aU the insurers whose assets and liabilities have been incor¬ 
porated in the balance sheet. 


(a There shall be appended to the hahneeaheet a statement in Form 
AA as set out in Part II of this Schedule showing the market value and 
the book value of the assets in India. 

7. Every balance-sheet shall contain the following certificates, 
namely 

(a) a certificate signed by the same persons as are required by this 
Act to sign the balance-sheet explaining how the values as 
shown in the bjlancesheet of the Investments in Stocks and 
Shares have been arrived al, and how the market value thereof 
has been ascertained for the purpose of comparison with the 
values so shown ; 

(i b ) a ccrtificatr signed by the same persons as are required by this 
Act to sign the balance-sheet and signed also, so far as respects 
the value of any items shown in Lhc balance-sheet under the 
heading ol “ Reversions and Life Interests/ 1 by an actuary, 
certifying that the \alue of all the assets have been reviewed 
ns at thr date of the halancc^heci, and that in their belief 
the assets set forth in the balance-sheet are shown in the 
aggregate at amounts not exceeding their realiable or market 
value under Lhe several headings— 11 Loans,” rt Reversions and 
Life Interests.' 1 “Investments,” "Agent’s Balances, 4 * "Out¬ 
standing Premiums,* 1 “ Interest, Dividends and Rents outstand¬ 
ing, 1 ’ "Interest, Dividends and Rents accruing but not due,” 
“Amounts due from other Persons or Bodies carrying on 
Insurance Business,” “Sundry Debtors,” “Bills Receivable," 
“Cash” and the. several items specified under “Other 
Accounts ’’: 

Provided that it the persons signing the certificate arc unable to 
certify that the assets set forth in the balance-sheet are mi 
shown as aforesaid, a full explanation of the bases upon which 
the values shown ui the balance-sheet have been assessed shall 
be given in the certificate; 

(r) a certificate signed by the same persons as are required by this 
Act to sign the balance-sheet and by the auditor certifying 
that no parts of the assets of the life insurance fund has been 
directly or indirectly applied in contravention of the provi¬ 
sions of this Act relating to the application and investment 
of life insurance funds ; and 

( 4 ) certificates signed by the auditor (which shall be in addition 
to any other certificate or report which he if required by 
law to give with reaped to the balance-abed) certifying— 

(t) that he has verified the cash balances and the securities 
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relating to the insurer's loam, reversions and life 
interests, and investments, 

(») to what extent, if any, he has vended the investment! 
and transactions relating to any traits undertaken by 
the usurer as trustee, and 

(re) u the case of a combined balance sheet, that he has 
audited the balance sheet and accounts of every insure 
whose assets and liabilities are incorporated therein, 
or that any such balanie sheet and accounts which have 
not been audited by lum have been certified by inde 
pendent auditors The said certificate shall contain a 
icference to such reservations, if any, as may have been 
made by any auditor upon any repent or certificate 
given by him with respat to the balance sheet and 
accounts of any insurer whose assets and liabilities are 
incorporated in the combined balance sheet 

S It the values shown in the balance sheet in lespect of 'Holdings 
in Subsidiary Compame.' or House properly (t) in India (») out of 
India" have been increased since the last previous balance shat, the 
certificate required by paragraph (A) of the last foregoing regulation shall 
state the amount of escry mcieasr not solely due to the cost of subsequent 
additions or, as respects holdings in controlled compands, to iiuused 
profits, and shall contain an explanation of the reason theieloi 

9 For the purposes of this Schedule the following expressions hive 
the meanings hereby respectively issignid to them, namd) - 

(«) “combined balance sheet” indudes any combined s dement 
made by an insurer of assets and liabilities in the hum of 
a balance sheet whnh includes the issets ind liabilities ot iny 
other insurer, and 

(b) "market value" means as respects any issci tin market silue 
thereof as ascertained from published market quotations or, 
if there be no such valur, its fair v slue as between i willing 
buyer and a willing seller 
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FORMS. 

FORM A 


F« of RMnl 


Bilmliect 

Ufeuid: Other 
Annuity Clieesof . . 
hmim 10111 

id i «• 

Rup Rmp Hi 

Shudutderf Capital (cadi 
du to lie (tated apiritd)) 

Anted: 

Share d lb each Rs 
MnU: 

Share of Rs each Rs 


of 19 



On Security of muniupal 
ud other public rata 


Called up: 

Sera of Ki each Ri 
La Unpaid alls Ri 

Haem or Caotingeacy Ao 
couti (o): 

Inrabnnt laem A'c 


On Stocks and Shares 

On Insurer's polina within 
their surrender \ahie 

On Persooil security 
To Subtidiaiy fanpiih 
(other than Reveigini 
“ i )(0 





RUM 


iljh ud Other 
Amt; dun of 
Iusidsi . Busnev 


( 1 ) 


«• 


Total 


aocnnog apenses aodljnp Imp Km 

MW 

Other sonu Ming bj the 
win (puticolm to lie 
pn) (r) 

Contingent Liabihlin (lo 
be ipeafi-d) (') 



Lite and ^ Other 


— ■ 

Annuity Chun of 
.Business Bnsintis 

Total 


(l) | 

i (D* 

■ 

and other Santa 

1 1 “ ’ 
ll IP.lliF 

Kan 

u hereon Interest h goa 
nnteed in ’he Indian 

1 

I 



Gencrament or a Fnnio 
dal Gmeroinent 
Bonds, Dcbfflium, Stools ( 
ud other Secuntn. 


o hereon Interest n go? 
nnteed by the Bhblih or 
air Coloual Go; era 
nut 


Bonds Debenture], Stocks 
and otbe Securities 
nbereon Interest u gun 
ranted In an; Foreign 
Go; affluent 

Debentures of anv rulwni 

. T I 


Debentures uf any rniliav 
out oi India 

Freferenre or panted 
Shares of my raihsay in, 
India ^ 


mAwMmmk 



Preference or guaranteed 
Sham of any railway oat 

of India . 

Railway Ordinary Stocks (i) 
in India ( 0 ) out of India. 
Other Debentures and De¬ 
benture Stock of Com¬ 
panies incorporated (t) in 
India (it) out of India .. 
Other guaranteed and Pre¬ 
ference Stocks and Shares 
of Companies incorporated 
(i) in India ( 0 ) out of In¬ 
dia . 

Other Ordinary Stocks and 
Shares of Companies in¬ 
corporated (t) in India 
(«) out of India 
Holdings in Subsidiary Com¬ 
panies (f) . .. .. 

House property ( 1 ) in India 
(it) out of India.. 
Freehold and Leasehold 
ground rents and rent 

charges . 

Agent’s Balances .. .. 

Outstanding Premiums (g) 
Interest, Dividends rod 
Rents outstanding (d) .. 


Carried over.. 




Mk-ak 


lift ill 
Amity 
Buanm. 
( 1 ) 


Oder 
Gw of 
Buiiuss. 

/lit 


Total, 


Hun. liu 


ku 


libod Other 
Anniy Quo! t . 
Inin, T<w 


ku'ku ku 


Brought bmid.. 
Mast, Dividends wd 
Rats iccning but not 

due (d) . 

Annul! du fran Otto 
Pasnos or Mb any- 



Cub: 

At Bub ou Dpt 

Account .| 

At Bankeri 01 Current At - 1 
count old in bind 


jMjft _ 


„i 


'Audi ud liabilities, Shatboldai Capital ind Homes, not iU to my class of bfa apodfied i/l 
(ohnur^ ^ shnti in olwnn ( 2 ], 



o) Ik lberos or Contingency Accounts mitt lx sepiratefy stitcd 
li If Ike kttr hu not M and unrutricted coDtid q[ the uscb constituting the Penis or Supcmtoualkio Ac¬ 
counts, air those Accounts ind the assets and liable relating thereto lust be omitted In I bobncuheet or 1 
aodi of vhidi the iiturer has not such control must be clearly indicated on the face ol the ba Wed. 

(r) K the insurer has deposited security as cover in wpect of any of these items, the amount aad nature of the 
noil 10 dqnsited must be dearly indicated on the Ice of the baWeet, 

(d) Hue items arc or base been included io the corresponding items in the Revenue or Profit and Lost Aanant. 
Outstuif and accruing interest, dividends and riots most be sbossn ifln deduction of im-tm or I mcomela 
muse be proiided for iroocgst the laities oo the other side i the balance-sheet, 

(r) Such items as amount of My in respect of bdls discounted, imcalcd capital of subsidiary comps*!, un¬ 
called capital of otter insestmeoti, etc,, must ritber be shown in Heir several categories under the heading "Contingent 
Unities' m the appropriate items on the assets side most be sd out in such detail as will dearly indicate the amount 
nflmcaledapihL 

(f) As respect; life and annuity busmen full particular! ol holdings io and loans lo subsidiary companies lit be 
dated, going the name of each company, the number and description of each class of shares held, I amounts paid 
ip thereon, nod the Table at vhidi He holdings in each company stand in the balance-sheet, 

(g) Either this item must be showu net or the commission must be provided for amongst the liabilitiei on the 
other nde of the balance-sheet. 

(1) Ik aggregate amount owing bs a subsidiary company or subsidiary companies is io be shown separately 
from nil other nets and the aggregate amorn 1 owing lo a May company or subsidiary companies is to be shown 
separatdy from all other labilities. 

(i) Amounts due from dilate and officers must be shown separately, 

(j) No amounts must be entered under this beading unless fnlly secured, If not fully secured, the amounts mint 
be included under the bding "Sunday Debtors, 11 

(!) Under this heading must be induded such items as the following, which must be shown under separate heading 
suitably described: dee furniture, goodwill, preliminary,formation and organisation openses, derdopmeut espeu- 
ditiiR nccount, discount on debentures issued, other ccpendituit carried forward lo be written off in future yens, balance 
being has on Profit and Loss Appropriation Accounts, etc, He Mils induded io the balance-sheet must not kin 

M il Ammk 

01 COKi 

(!) Under Ik bead "Other accounts, if any (to be spcdlud) ’ on the left bud side, fines realized from the std 
ad their contribution towards the president fund, il any. should k 4issn under i.pa»lc subheads, 
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FORM AA 


Classified Sumnuiy of the Inily n A vets of the 

Company on 19 



Book 

Marie 


Class nl Asse t 

value as 

value is 

Remarks 

per(S) 

per (b) 

“per (*) 


below 

bdo* 

below 

(1) Government of Indn Semi lies 

(2) Indian Provincial Cm eminent Silu 

ntici 

tv —-r—- > 

ment Trust Securities including 

Rs 

Rs 



Debentures 

(4) Debentures of Indiin R always 

(5) Guaranteed and Preference Shns 

of Indian Rulwivs 

(6) Annuities of Indian Railways 

(7) Ordinary Shares of Rulwiys in 

Tndip 

(8) Other Debentures of contans in 

Indn 

(9) Other Guuintetd ind Preference 

Shirts ut concern in lndn 

(10) Ollier Ordinin Shut i on terns 

In Indii 

(11) Loans on the tomjurjs policies 

effected in Indn uul within tli i 
surrender v ilut 

(12) Louis on Mortgige ot pioptrty in 

Indu 

(13) Loans on Prrsonvl Security to 

persons domiciled ind resident m 
India 

(14) Other loans granted in Indn (parti 

culm to bL slated) 

(15) Land and House Property in India 

(16) Cash on Deposit m banks in India 

(17) Gash in Hand and on current ac 

count u banks in India 

(IB) Agents' balances and outstinding 
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FORM AA .--Conti 


Class of Asset. 


Book 1 Market- 
value as I value as 
per (a) | per (») 
below. below. 


lemarb 

iiper(r) 

below. 


(19) Interest, dividends and rents either 

outstanding or accrued but not 
due 

(20) Other assets in India (to be specified) 


The statement shall show— 

(a) the value for which credit is taken m the balancMheet- for 

each of the above mentioned classes of assets, 

(b) the market value of such of the above mentioned classes of assets 

as has been ascertained from published quotations after dcduc 
lion of accrued interest included in market prices in those 
cases where accrued interest is included elsewhere in thi 
balance-sheet, 

(c) how the value of such of the .ibosc mentioned classes ni assets 

as has not been ascertained from published quotations has been 
arrived at, and 

(d) the rales of exchange at which the value* of the assets other 

than in rupee currency have been converted into rupees. 

The market values need not be shown separately where they are not 
less than the hook values jiuI a certificate lo that effect is appended to the 
statement. 

No amounts on account uf any of the following items max be entered 
into the statement :— 

Goodwill 

Preliminary, formation, organisation or development expense* 
Commission nr discount on shares or dehenlurrs issued. 

Commuted Commission. 

Expenditure carried forward tu be written off in future sears. 


Tin: SECOND SCHEDULE. 

(See section 11.) 

Regulations •/rut Fawn foi the preparation oj Profit miff Lorr Accounts. 

PART I. 

Regulations, 

1. TJit items on the income side of the Profit and Loss Account and 
Profit and Loss Appropriation Account must relate to income whether 
actually remved nr nri, and the items on the expenditure side mint 
relate to expenditure whether actually paid or not. 

2. Deductions from Interest, Dividends and Rents to be shown in 
respect of income-tax must include all amounts in respect of British 
Indian income-tax w hether or not it has been or is to be deducted at 
source or paid direct. 

3. The Interest, Dividends and Rents, less income-tax thereon shown 
in the Revenue Accounts for any classes of business other than life insurance 
business, including annuity business may, if the insurer so desires, be included 
with the corresponding items in the Profit and Loss Account. 
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PART 11 
FORM B 

Form of Profit and Lou Account 
Profit and Lon Account of for the year ended IQ 


Rd. a p. 


British India Tales on 
the Insurer 1 ! Profits (not 
applicable to any parti 
ciifu Fund or Account) 


txpuisus nt Managcnunl 
(not applicable tn am 
paituulai Fund <» Ai 
munt)* 


Loss cm Realisation oi In 
Mslmcnts (not c turgul 
tn Reserve^ at in\ pir 
IkiiI i* bund oi \ccrmnl) 

Depreciation ol Invest 
mints (no ihaigid to 
Ristrves nr im paiti 
mhr Fund or \ccmml) 

Loss transferred from Ri 
Mime Accounts (detail 
to In given') 

Otliei bvpindit'm (In In 
specified) 

Balance fa the yui lor 
ncd to Appropriation 
Account 


Interest, Dividends ml 
Rents (not appluablt, 
to any particulai Fund 
oi Account) Rs i 

1 is —Income tax there¬ 
on Ri. 

Pi obi on leahsalion of i 
Instsliiieni (not ne 
ilit id tn Ri seises m am 
partiLulai I und m 
Account) 

Appreciation of Invest 
inents (not credited to 
Rt'ine or anv parlicu- 
hr Fund nr Account) 

Piofit tunsf erred fiam j 
Revenue Accounts (de-l 
tails tn h given) I 


Transfei Fees 


Otlui IiKOiut (to be 
specified) 

Balance being loss for the 
yeai carried to Appro 
pnation Account 


* If anv ( tim has been deducted from this item and entered on the 
assets side of the balance sheet, the amount must be shown separately 
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FORM C 

form of Profit nd las Appiopiuthon Aaount 
Profit and Lou Appropriation Account of for the yen ended 19 


Rs a. p| 


Is 


Balance bang low brought 
forward front last year 

■dance bong loss for the 
year brought from Profit 
and Lon Account (u 
in Form B) 


Dnidendi paid during the 
lear on account of the 
cuinnt year (to be 
spccihed and if free of 
tax to be so stated) 

Ti insieis to any particu¬ 
lar Foods or Accounts 
(details to hr given) 


Balance at end of the year 
s shown in the Balance- 
Sheet 


Balance brought forward 
from last year Bl 

Lew—Dividends since 
paid in respect ot Iasi 
year (to be specified and 
if ‘free of tax” to be 
so staled)* Rs 


lialimr toi the \eir 
brought from Profit and 
Loss tauunt (as in 
Form B) 

Bilina bring loss at end 
»f the year as shown in 
the lhl ince Sheet 


• Afofe.—This stem may be shown on the other side of the account 

-i 
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THE THIRD SCHEDULE. 

(See section II.) 

Rcfttlattont and Forms for the preparation of Revenue Accounts. 

PART 1. 

Regulations. 

] Form 1) is, .is set out in Part IT oi Lhis Schedule, appropriate lor 
life insurant e business, but a separate revenue account must be prepared 
for every class of biuinas in respect nl which the insurer n required to 
maintain a separate account. 

2. Form V is, as set out in Part 11 of this Schedule, appropriate for 
lire insurance business. A separate revenue account in the same form musL 
be prepared for auident and miscellaneous insurance including workmen’s 
compensation and motor car insurance Form E is, as set out in Fart II 
ot this Schedule, appropriate tor marine insurance business. 

L It any combined revenue account is tor any purpose issued by an 
insurer it must lie in accordance with the forms specified in this Schedule 
and must rlr.irly show on the face thereof that it is a combined revenue 
account, and must set out fully the name of every insurer required to 
make separate returns under this Act whose revenue and expenditure have 
been included therein ; if the revenue and expenditure of any person not 
being an insurer are included in a lombined revenue account, the fact 
must he stated thereon. 

4. The items on the income side of the revenue account must relate 
tn income whether actually received or not, and Lhc items on the expendi¬ 
ture side must relate to expenditure whether actually paid or not. 

1 Re-insurance premiums, whether on business ceded rr accepted, 
arc to be brought into account gross (« , befnre deducting commissions) 
under the head of premiums. 

fi. As respects life insurance business the following statements shall 
, he furnished In the Superintendent of Insurance evuy year showing detail' 
provided for in a Form pertaining thereto:— 

(A) A statement m form DD as sf forth in Fart II of this Sclicduli. 
(ft) A statement in form ODD .is stl forth in Part II of this 
Schedule 

(C) A statement in form DDDD as scl forth in Part II of this 
Schedule. 

7. The following information shall he supplied in addition to Hit 
revenue account, namely, the gross premium writien in India for life, fire, 
marine and accident and miscellaneous insurance business. 

B. Any office premises which form part of the assets of a life insurance 
fund must be treated as an interest earning investment, and accordingly, 
in the revenue account for life insurance business a fair rent for the 
premises must be included under the heading ’Interest, Dividends and 
Rents" and in the revenue account for every class of business for which 
the pvtmites are used, proper dunes for the use thereof must be included 
under the heading "Expenses of Management 11 



1 Ik a iaiifer auk do Hk Inn tfl imran® 
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FORMS, 


(D 


fan nj Rum Jtmh j$Hi h 4 Iiimk Bn* 
Reuane AboHt af fur the jar coded 15 
in toped ol Dm 


within 1 Total 
Indu I 

W 


Husucsb 


CUoi trader Points (dud- 
iig proritioi for claims due 
or intimated) Rt 


By Aslli 
iaitaily 

kata, Is Reinsurances 
Sunodtn (indudisg Sui 
do of Bm), Is Be 


Boom In ssk leu Re-in 


Bona b Rcdodioo of Pie 
mb, Is Rowe 
Cm®! (b that oo 
bonce) 


__ Bum 

mtta # Total 
India * 

W 


k Rs Ri 


I \ Ruf 


Mum otFund it (he begin 
mng cf the \ar 
Prtnuunn b Rcm 
antes- 

(it First itai premiums 


(«) Single picviums 
Consideration b Annuities 
granted, Is Reuinon ^ 


Interest Drtidends and lento 
b-hawln thnon (/) 1' 
Repte'ion Fee 


Other Income (to be ipea 
Fed) M 



t 


of Muigenent 
mil illon 


2 Sdino, etc (dUxt Dud 
to ipiits ind tkoK cod 
tuned in item No I) 

3 Tending opes# 

3 Directors hi 

3 Auditin' fa 
fi Uv charges 
7 Adiutocmeols 
3 Panting md S itionerv 
'I (Klier upnei nl mi 
ipeil (ncnunls Idle 
specified) | 

III Other pijmenh (klouiiu j 
io be tpecihed) 

11 hoti in oilier Ltlong 
ipg to and occupied n 
the unura 

12 Rents ol iitlier lit 
occupied li the rarer 

Bad Debts 

United kingdom Inch 
InduD Dominoi mil l-or 
agnTnes 

Oiher Fxpendilur (In In 
idl’d) 

PnEt liantterred io Profit 
and Lob Account 
Balance of Fond it the end 
ofi the fear n rhonn in the 
1kg; Sheet 


Los transpired to Profit and 
LoaAmt 

Tnedemd from Appropru 
bon Account 
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Note. 

(i) Id the ok of an insurer having hii had office in Bri ish India, 
them columns apply only to business the premiums in respect of which 
ut payable wide India. 

(i) If any sum has been deducted from this item and entered on 
the assets aide of the balaneuhert, the amount 10 deducted must Ik shown 
separately. Under this item the salary paid to the managing agent or 
managing director shall be shown separately from the total amount paid 
as salaries to the remaining staff. 

(f) All angle premiums for annuities, whether immediate or deterred, 
must he included under this heading. 

(d) British Indian, United Kingdom, Foreign and Dominion income' 
tax on Interest Dividends and Rents must be shown under this heading 
ksf any rebates of income-tax recovered from (Ik revenue authoritim in 
respect of expenses of management. TTie separate heading on the other 
side of the account is for United Kingdom, British India, Foreign and 
Dominion taxes, other than those shown under this item. 

(<) Under thr head “Othci Income" fines, if any, realised from the 
staff must be shown separately. All thr amounts received by the insurer 
directly nr indirectlv whether from his head office or from sny other source 
uulside British India shall also be shown separately in the revenue account 
except such sums ns properly appertain to the capital account. 

(I) In the case ol an insurer having his principal place of busioess 
outside Hritish India the expenses of management for business out of 
India and total business need not be split up into the several subheadi, 
if they are not so split up in his own country. 
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The balance sheet profit and loss account Revenue Account 
and profit and loss appiopriation account of every Indian Com¬ 
pany or every insurer having his place of business or domicile 
in British India, in respect of all insurance business transacted 
by it or him, and of every non-Indian insurer, in respect of the 
insurance business transacted by him in India, must be audited 
annually by an auditor unless in the case of .in Indian Company, 
it is already subject to audit under the Indian Companies Act, 
1913. The auditor is to have the same rights and liabilities as 
provided for in S. 145 of the Indian Companies Act 1 . 

Actuarial Report and Abstract: 

Every insurer carrying on life insurance business must, once 
at least in every five years, cause an invest lgatnm to be made bv 
an actuary into the firanuil condition of the life msuranre 
business carried on by him, including a valuation ii his liabilities 
in respect thereto and shall cause an abstract 'if the report of 
such actuary to be made in accordance with the renditions and 
requirements contained in Parts I and II of the Fourth Schedule 
to the Act. Such abstract must be accompanied bv a certificate 
signed by the principal officer of the insurer that full and 
accurate particulars of every policy under which there is i 
liability, actual nr contingent, have been furnished to the actuary 
for the purpose of investigation. The \ ablation report of the 
actuary must also specify the life insurance business in forte at 
the date. The investigation and valuation must i elite to the whole 
of the life insurance business in the case of Indian Companies 
or insurers hiving their principal place nf business or domicile in 
India and to the life insurance husincss transacted in India in the 
case of insurers having their principal place of business or domicile 
outside India’ 

Every abstract prepared by the actuary must contain a certifi¬ 
cate by the actuary that he has satisfied himself as to the accuracy 
of the valuations made and must show the following amongst 
others s— 1 

(i) the valuation date; 

1 Insurance Act, 1938, & 12. 

9 Insurance Act, 1938, S. 13. 



INSURANCE 


HI 


( 0 ) the general principles and full details of the methods 
adopted in the valuation of each of the various classes 
of insurance including statements as to whether the 
principles were determined by the instruments consti¬ 
tuting the company or by its regulations or bye laws 
or how otherwise, the method by which the net pre¬ 
miums have been arrived at and how the ages at entry, 
premium terms and maturity dates have been treated 
and so on. 

(lit) the table oi mortality used, and the rale of interest 
assumed in the valuation. 

(w) the basis adopted in the distribution of profits as 
between the insurer and policy-holders. 

(v) the general principles adopted in the distribution of 
profits among policy-holders. 

Submission of Returns: 

The audited account and statements in balance died, profit 
and loss account and revenue account and the actuarial report 
and abstract referred to above must he printed and five copies 
thereof must be furnished as returns to the Superintendent of 
Insurance within six months fium the end of the period to which 
they refer. The period may be extended by the Superintendent 
of Insurance in the rase uf the furnishing of actuarial abstract and 
also in the case of insurers having their principal place of business 
or domicile outside Hntish India or Indian insurers doing business 
outside India 1 . Of the four copies so furnished one must be signed 
in the case of a company by the Chairman and two directors and 
by the principal officer of the company and, if the company has 
a managing director or managing agent, by that director or 
managing agent, and, in the case of ,1 firm, by two partners of 
the firm, and, in the case of an insurer being an individual, by 
the insurer himself 9 . 

Where an insurance company incorporated in India furnishes 
its accounts and balance sheet to the Superintendent of Insurance 
in the manner referred to above, it need not file its balance sheet 
with the Registrar of Joint Stock Companies of the province under 
S. 134 of the Indian Companies Art and it will be sufficient com- 
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pliance with the Indian Companies Act if it sends to the Registrar 
a copy of the accounts and balance sheet furnished to the Superin¬ 
tendent of Insurance. 

Every insurer must also submit to the Superintendent a certi¬ 
fied copy at every report on the affairs of the concern which is 
submitted to the members or policy-holders and if it is a company 
incorporated in India, it must also submit to the Superintendent 
an abstract of the proceedings of every general meeting within 
thirty days from the holding of the meeting to which it relates 1 . 

Requirements of Returns for Foreign Companies i 

Where a foreign insurer carrying on business in India is 
required by the law of the country m which he or it i& constituted, 
incorporated cn domiciled to prepaic and to furnish to a public 
authority of that cnuntiy dncumerls of substantially the same 
nature as the bahnee sheet profit and loss account, Revenue 
Account and actuarial report and abstract, such insurer is not 
required to prtpui <.uch iccnunls, statements and abstracts 
according to the Indian law and the provisions of the Act will 
be sufficiently complied with if sulIi in* urn furnishes to iht 
Superintendent of Insuiaiue (out certified copies in the English 
Language of every balance sheet, account, abstract, report and 
statement supplied tn the publiL authority of his or its own country 
according to its law within six months from the end of the period 
to which such documents icfer together with the following stitc 
ments, namely : - 

(c) a statement showing the assets held by the Insurer in 
India. 

(b) revenue account showing each class of business 
transacted by it in India. 

(c) an abstract of the valuation report in respect of all life 
insurance business transacted by the insurer in Indij. 

(d) A declaration in the prescribed form stating that ill 
amounts received b\ the insurer have been shown in 
the revenue account except such sums as properly 
appertain tn the capital account. 

Cnatody and Inspection of Documents and Supply of Copies s 

Every return furnished to the Superintendent of Insurance or 
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a certified copy thereof is to be kept by the Superintendent and 
to be kept open for inspection; and any person may procure a 
copy of any such return, or of any part thereof, on payment of 
a tee of six annas for every hundred words 1 . 

Every insurer must supply within fourteen days a printed or 
certified copy of the .iccourts, statements and abstract furnisUtd 
to the Superintendent under the Act, on the application of any 
share-holder or Policy-holder made at any time within two years 
from the dale on which ihL document was so furnished, when the 
insurer is constituted, memporated or domiciled in British India 
and in any other case within one month of such application 3 . 

Superintendent of Insurance, his powers and duties : 

Superintendent ni Insurance i> the Ollicei, who is a qualified 
actuary, appointed In the Central Government lu perform the 
duties of the Superintendent oi Insurance itndci the Insurance 
Act, 193A;3. The niiilrol and supervision ot insurant, companies 
by the Central Government is exercised through the Superinten¬ 
dent of Insurance and the milliner) of Control which the Act 
has piovided feu makes the Superintendent the most important 
figure in the whole scheme nt the Act. In fact the shadow of 
the Superintendent looms over every sphere of insurance com¬ 
panies sought to he innlmllid and supervised by the Act. His 
powers and duties mas lie enumerated as follows : - 

(a) He grants the certificate ot registration to an insurer. 
The application foi registration is to hi made to him 
and he secs svhether tin requirements of the Act have 
been satisfied before he grants the certificate. He has 
the power to cancel or withhold registration subject to 
his decisions bung appealed against to the Court. 

(b) The certified copies, audited balance shcei, profit and 
loss account, icvenuc account and thr actuarial report 
and abstract of c\ cry insurer is to be furnished to the 
Superintendent within a prescribed time. If it appears 


1 Insurance k 

2 Ibid. S. 20 
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lo the Supennteudent that auj leturn so furnished is 
inaccurate or detective in aov usped, he may 1 
(/) requm tiom the uisuiei such luither information, 
certified il he so directs b) an auditoi or actualv 
as he may consider necessary in micct m supple 
ment such return; 

(//) Call upon the msurei lei submit for his cxamina- 
tinn at the principal place nt business of the insurer 
in Bntish India hook ot aaounL, register oi 
nihu document cn to supply any statement which 
he miv speufv in t notice seised on the insurer 
foi iht nurpose, 

(/«) examine any nfficu oi the insiuci on oath in rela¬ 
tion lo ihc it turn , 

(it) dcLlinc to Accept any such letuin unless the defi¬ 
ciency hts been s ippliul Inline the expiry of one 
month num the dm on which the requisition for 
Linccting the miui'racy or supplying the deficiency 
vs is dtlivued to the insure? ind on his declining 
to accent such rttum the msurei is to be deemed 
to hut tilled to itimph with the piovtsinns of the 
Aet 

The decision oi the bupenntendent as Ltgirds declining to 
aaept an> return is sublet to appcil lo the Couit“ 

(c) If it appeals to the Suptrintendcnt that an ini estimation 
and valuation of the business oi an insurer by an 
ictuary does not properl) indicate the condition of the 
affaus ol the insurer hv reason of the faulty basis 
ulnpled in thL valuation, he may, after giving notice 
to the insmer and giving him m oppoitunity to be 
heard, euise in investig (lion md valuation to be made 
at the expense of the insure? by an actuary appointed 
by the insurer for this purpose and jpproved by the 
Superintendent 

(rf) If the Superintendent has reason to believe that the 
interests of the policy-holders of in insurer are in danger 


1 Insurance Act, 1938, & 21 (1) 
■Ibid, S 21 (2) 
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or that an imurci is unable to meet lus obligation* or 
has made dttault ui complying with any of the provi¬ 
sions of the Act, 01 that an offence under the Act has 
been or is liLely to be committed by an insurer or any 
of hu officers 01 it he receives a requisition in this be¬ 
half signed by the shareholders of an insurance com¬ 
pany not ksb in number than one tenth ot the whole 
body of shuiehnldeis and bedding not less than one 
temh of the whole share capital oi it he receives a 
lequisitinn in this behalf signed h\ not let' than fifty 
polayholders holding pohues of lilt insurance that have 
been in font tor not Ic s thin thru sens jnd are of the 
total value of not Jess thin Rs 50,000 md supported 
by an iffirl ivil he m is dlc r giving notue to the insurer 
ind giving mm m uppnrlunits of beint, heiid appoint 
an auditoi or jlIujis or lioth not leing an mditor or 
actuary in th unpin) of fh insiiiii to u vesligaLe the 
affairs of the insirci oi mi\ liunsell mike such 
mvesligition The Superintendent mis icquire the 
lnsuur to tompli \ <hn \ \\ cmeJ tune with any 
ilirertu in he miv is,uc to rtnndv tlu defects disclosed 
by such inusti,ilifn It the insuici fills >o comply 
tilth such d u d i m in <1 hit suit ot the investigation 
the Su| mi tuiduir is oi (pinion th Lt the business of the 
msurei should be tinund up in h interests of the 
Polity hnldei th Sujl intendmt imy ifter giving 
notm to the insme ind giving him in oppoitumtv 
if lie in ** bend, ipph to the court to hive the business 
< iht insuiu * nun 1 un 1 

(r) The Snperintenlent hi« the powci t pioscrute insuicis 
f vhin the insmei is l comp n* its duectofs nr 
pruuipil nftiti I iri uinphmu mil h proiisnns 
ot Ihf \it 

(0 Thi Suprnntiniknt m tike such tip t he any 
(Wide) ntces ny It imnat and \ *hr thi issetc 
of in insuiu in invested is lequntd bv the Art 
Register of Policha and Claims : 

An ui surer who has his principal place of hit mess or domicile 

1 Imunnce Ait, S S3 (1), (4) and (5) 

3 Ibid, S 109 
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m British India or a company incorporated in India must, in' 
respect of all insurance business, and an insurer incorporated or 
constituted outside British India must, in respect of the insurance 
business transacted by him in India, maintain (0) a register of 
policies and (ft) a register of claims 1 . In a register or record of 
policies must be entered in respect of every policy issued by the 
insurer, the name and address of the Policy-holder, the date when 
the policy was effected and a record of any transfer, assignment 
or nomination of which the insurer has notice 2 . In a register or 
record of claims must he entered every claim made together with 
the date of the claim, the name and address of the claimant and 
the date on which the claim was discharged, or in the case of a 
claim which is rejected, the date of rejection and the grounds 
therefor*. 


Investments : 

Every insurer incorporated in or domiciled in India or the 
United Kingdom must invest and hold invested assets to the 
extent of fifty-five per cent of the sum of his total liabilities to 
the holders of life insurance policies in India, representing matured 
claims and claims to mature, less the amount deposited by it with 
the Reserve Bank of India in accordance with the provisions of 
the Act and the amount lent hy him to policy-holders on policies 
of life-insurance, in the following manner 4 . 

(0) Twenty five per cent of such total liabilities in Govern¬ 
ment Securities, and 

(A) Thirty per cent of such total liabilities in Government 
securities or other approved securities or securities of or 
guaranteed by the Government of the United Kingdom. 

But an insurer incorporated or domiciled elsewhere than in 
British India or the United Kingdom and an insurer incorporated 
in British India whose share capital to the extent of one-third is 
oWncd by, or the members of whose governing body to the extent 
of one-third consists of, individuals domiciled elsewhere than in 
British India or the United Kingdom, must invest and hold invested 
assets to the whole extent of the sum of his total liabilities to 


4 Ibid, S. 14. 
‘Ibid, S. 14. 
■fltf, S. 14. 
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holders of life insurance policies in India on account of matured 
claims and claims to mature less the amount of his deposit and 
any amount due to him on loans granted l»y him on policies af 
life insurance, in the following manner 1 

(a) Thirty-three and one third per cent u! such total 
liabilities m Government securities, and 

( b ) the balance of such total liabilities in Government 
securities or other approved securities or securities of or 
guaranteed by the Government of the United Kingdom. 

Every insurer tarrying on business at the commencement oi 
the Act must invest his assets in Ihe ahovc manner within four 
years from the commencement of the Act". 

Every insurer other than provident society registered under 
the Act and carrying on the business of life insurance, is required, 
twice in every year, namely within fourteen days of the 30lh of 
fune and 31st of December respectively, to submit to the Superin¬ 
tendent of Insurance a statement certified by the principal officer 
of the insurer showing as at the said dates the assets held invested 
in accordance with the above provisions.* 1 The Superintendent 
can at any time take proper sleps to verify and inspect the assets 
invested in the manner requital by the Act and the insurer must 
junply with all icqm sit inns made l>v the Superintendent in that 
behalf 4 . 

Prohibition of Loons : 

No insurer can grant loans or temjxirary advances to (a) any 
director, managing agent, manager, auditor, actuary or officer of 
the insurer where the insurer is a company or (b) to any partner 
of the insurer where the insurer is a partnership ur (c) to any other 
company or firm, excepting a banking concern in which any such 
director, manager, managing agent, actuary, officer or partner holds 
the positions oi a director, manager, managing agent, actuary, 
officer or partner, either on hypothecation of property or on 
personal security or otherwise excepting where the loan or advance 
is given on life policies issued by the insurer to the extent of the 


tlhid, S. 27 (2). 

3 Insurance Ad. S. 27 (3). 
■ Insurance Act, S. 28 (1). 

4 Ibid. S. 28 (2). 
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surrender value of such policies 1 2 . In the case of loans to such 
specified persons as in (a) and (b) existing at the commencement 
of the Act, such loans must have been repaid within one year from 
the commencement of the Act and in case of default such default¬ 
ing director, manager, managing agent, auditor, actuary, officer 01 
partner shall cease to hold office on the expiry of such one year* 

The Insurance Act, 1938, prohibits the appointment of a 
managing agent for the conduct of the business of an insurer. 3 4 If 
ail insurer is a company which was engaged in the business of 
insurance before the commencement of the Act and employed 
a managing agent for the conduct ot its business, then such 
managing agent shall cease to hold office on the expiry of three 
years from the commencement of the Act, notwithstanding any¬ 
thing contained in tlv Indian Companies Act, W13, or in the 
memorandum and aitides ot the insurer m in the agreement with 
the mamgimr agent, md such managing agent shall not be entitled 
to claim any compensation from the uiiinti for th>‘ premature 
termination of his employment 1 . The insurei must not pay and 
such managing agent must not accepL as remuneration more than 
Rs. 2000/- per month in all, indudiog all salary, commission and 
other remuneration payable to the managing agent, during the 
threr years after the commencement of the Act dui uni which thi 
managing agenl will he able to function K 

Amalgamation and Transfer of Insurance Business : 

No life insurance business excepting an insurer constituted, 
domiciled oi incorporated outside British India, can be transfericil 
In or imalgamated with the life insurance business of anv nthci 
insurer except in accordant c with a scheme prepared and sanctioned 
by the Court having jurisdiction over one nr other of the insurers 
concerned in the following manner 1 

(a) The scheme must set nut the agreement under which 
the transfer or amalgamation xs pioposed to be effected, 

1 Insurance Act, 19ft, S. 29 

2 Insurance Act, 1938, S 32 (1) 

71 Ibid, S. 32 (2). 

4 Insurance Act, 1938, S. 32 (3). 

*M, S. 35 (1). 
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and shall contain such further provisions is mav be 
accessary for giving effect to the scheme 
(b) After* the scheme is prepared and before ai > applica¬ 
tion may be made to the Court (or its sand 1 on, notice 
of the intention to make the application together with 
a statement of the nature of the anulganunon or 
transfer, as the use may be, and ol the tease as 4 heu 
for must at hast two months before the appliution is 
made, be sent to the Central Government together with 
certified cnpi s of tht following d< cumints - 
(/) a draft of (he agreement or deed under which it is 
proposed to (ffut the un ilgam i 4 ion or transfer, 
(«) Stilemcni* of the is*c 4 s ind labilities of thi insurers 
onuinul m such dimkmi ilion o* Innsfci ind 
(ut) the ulunil m othe iqnrls m uhieh the scheme 
w is fc under! u eluding i icpoit bv in independent 
actinrx on the proposed amikjamation n transfei 

1 hr st doeuments in to be kept open fm inspectim erf the 
members ind n dies holders it the niuuipil mil hr inch offices 
ard Cb f ige un ol thi insuurs rmucrnul duung the two 
months before thi. inpln ilion is midf 

(rl Aftn ih c\nnv ol two in iths the implicit ion mas 
be mule to m nt ihii eoint mentioned aliu\e Tht 
t oui 1 il it si d inis s 1 ! 11 1 uisc notice t the appliution 
Ui be sent to eun holdu of lilt ioIio of the insiucrs 
concerned ipri i stifenunf of the nitutc it the amalgi 
milinn rn Irmslei is thi use mi br to Ik published 
m r uch mi'ncr uid for such pmod is it mi\ duett 
ind aftu In mi*, the du ll tors uid such Pnhcj holders 
orothci persons ismi\ ippls nr ire entitled +a b- heard 
nny sanction the irnngcment, if it is silisfied that no 
sufficient nhiritmn to the arnngemenl has been 
established 1 

Statements required after amalgamation or transfer: 

In thf ei*e of iwv miilgimition oj trmster whether i 
accordance with the prousinns of the Act which ipplies to Indui 
insurers only or othciwue, the msmei driving on the amalgam \ 

>IM S % 
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tod buBOeu or to whom the business has been transferred must, 
within three months from the completion of the amalgamation 
or transfer, furnish to the Central Government 1 

(s) a certified copy of the scheme, agreement or deed under 
which the amalgamation or transfer has been effected, 
and 

(b) a declaration signed by every msura concerned or in 
the case of a comp my by the Chairman or the principal 
officer that to the best of their belief every payment mode 
or to be made to any person whatsoever on account of 
the amalgamation or trinsfer is fully set forth m the 
declaration, and 

(c) where the amalgamation or transfer has not been made 
in accordance with a scheme confirmed by the Court 
c s ' whue the amalg imation or Iransfu is between non- 
lndnn insurers 

(f) certified copies nt sti<uncnl ul the issets tnd 
liabilities of the msuicrs concerned, and 
(n) certified copies of the ictiunal 01 other reports up 
on which the jgiee.mt.nt <1 deed was founded 


Assignment or transfer of Policies : 

We have dealt with this suh|iit ilir idv undu Life In&ui mce 

Nommmtum by Policy-holder : 

The holder of a policy may at the time of effecting the policy 
or at any time before the policy matures for payment, nominate 
a person or persons to whom the money secured by the policy 
shall be paid m the event of his death Such nomination to be 
valid must be either incorporated in the text of the policy itself 
or be made by an endorsement on the policy, communicated to 
the insurer and registered by him in the lecords relating to the 
policy The insurer may charge a fee not exceeding Re 1/- for 
registering iny such endorsement But any such nominatum may 
at any *inte before the policy matures for payment be cancelled 
or changed by an endorsement or further endorsement or a will 
as the case may be and ceases to have effect automatically on an 
assignment or transfer of the Policy The nominee has no claim 


1 Insurance Act, 1938, S V 
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to the money payable under the Policy if the policy-holder is ative 
when the policy nutures for payment. If the nominee is not 
alive at the tune of the death of thr policy-holder, the heirs or 
legal representative of the policy-holder and not of Iht nominee 
becomes unified to the insurance money 1 

Lioaniing of Insurance Agouti: 

Any person not suffeimg fium tin disqualifications mentioned 
below may obtain a license to ail is m insurance agent for the 
put pose of soliciting 01 pinuiru insurant, business from the 
Supermtendenl of ■ nsur.uiLe m an often luthonsed by him in this 
behalf on piymcnt of i tec uo» > uediiii! Ri l/-* 1 A license 
issued undei the provtsions ol tlu Vet entitles the holder to act 
as ail insurance lgmt lor in* lL^islmd usurer \ny individual 
uling as an msuranLe .igenl without holding i license is punish- 
ihle with fine extending to R r 50 and any msuiu 01 any one 
acting on behalf oi such msuiu who ippninls as ill insurance 
agent any individual rot so licensed, 01 tiansacts any insuiance 
business through any such individual, is punishable with fine 
extending to Rs. 100 1 The disquallficitinns referred to lbove 
art as follows ■* 

(tf) 1h iL the jitrsnn is a minoi 

(A) that ht is found to lit nl unsound mind by i competent 
Court ; 

(r) that he has been found l»\ i compete n ( court guilty 
uf criminal misappinpu ihcin m criminal hreieh of 
tiust or cheating; 

(^) that in the course of inv luchcial piocceding relating 
to inv policy or the winding up of an insurance com¬ 
pany oi in the couisi n 1 m mu ligation of the iffairs 
of jn insurer it his 1 h.ui lound that he is guilty of or 
has knowingly paificipitid in ni connived at anv baud, 
dishonesty nr misicpiescnlatiun igainst m liisuui or 
an assured. 

A license issued under the Act expires on 31st March every 

1 Insurance Act, 1938. 5. 39 (1), (2), (3), (4), (5) fc (tf). 

•ibid. & 42 (1). 
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year and must be renewed from year to ycai on payment oi a 
fee of Re. 1/- unless the holder is in the meantime disqualified 1 * * . 
If after the grant of a license it is found that the holder suffers 
from any of the disqualifications mention^! abovr the Superinten¬ 
dent of Insurance must cancel the license. Where an agent 
knowingly contravenes jnv provision ot the Act du Superinten¬ 
dent may cancel his licenser 

Register of Inaonnee Agents: 

bveiy insurer and cvci) prison who acting on behalf of an 
insurei employs licensed insurance agents shall maintain a regutci 
showing the name and address of every licensed m&uianrc <agent 
appointed by him and the daU oil which his appointment began 
and the date, if any, on which hr appointment uastil' 


No person can pa) or contiact to pa), alter sis moiths from 
the commencement nf the Act, any lemuiuialimi n icwird 
whether by way of commission or ofliuwise to? soliciting n pro 
cunng insurance business m India to any person who is nut a 
licensed agent 4 . Tht u numeration Ini licensed agents has been 
laid down as follows’ ■— 

(fl) no insurer can pay m conti ad to pay anv banned agent 
as commission m icmuneralion m amount exceeding, 
ui the case of life Insurance business forty nei cent of 
the first year's premium payable on anv policy ui poliaes 
effected through him mil five pci cent nl a renewal ( 
premium, ur, in the case of business ot any other class, 
fifteen per cent of the premium 
( b ) Bui insurers, in input ot life insurance business only, 
may pa), during the first tin ycais nf then business 1o 
then insuramc a«ri ts fiftv five pci cent nf the first 
year's premium payable on any policy or nohnes effected 
through them and si\ pci cent of the leneyval premiums. 
(<) No insurer ran forfeit or stem pismenl of renewal 

1 Iniuunee Act. S 4 2 (S) 

* Ibid, S 42 (5) 

’Ibid. S 41 (1) 

4 Ibid, S 40 (1) 

* Ibid, S 40 (2) 
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commission due to an agent whose employment may 
have terminated under any agreement by reason only 
tA such termination provided the agent has served him 
continually and exclusively tm trn 5 cars and does not 


Rebates : 

No pci son is permuted to allow 1 oflei in allow to any other 
person, as iny inducement to effect or renew a policy, any rebate 
of the whole nr pari of the commission payable or any rebate of 
the pumium shown in the policy Lvitpi such lebate as may he 
allowed in .>luh dance with the pabJisned pinspcctuscs or tables 
ut the ni'Uicr, nor is .ins person taking >ut or renewing a policy 
allowed t»» anepl such a rebate. A poison offering or allowing 
such rebate is punishaliL with fire which may extend to Rs. 100 /- 
and any person accepting such an offer 01 1 civic- is punisliable 
with lint which may extend to Rs. 50 

Special Provisions for Policy-holders : 

Avoidance of the Policy: 

An insuiei L.umol question n avoid a policy, it effected prior 
to the commencement of the Act, after the expiry ol two years 
from sulH commencement and, if effected after the commence¬ 
ment ot the Act, .lflei the expuy ot two years from the date on 
which it wa«* effected, cm the giound ol an) in.iccui.itc or false 
statement made in tlu proposal, in m any icporl. oi a medical 
office] or leferet oi futnd of the insured, or in any other document 
heading to the issue ol the policy unless the insurer can show that 
such statement was on a material matter and deliberately and 
[raudulcuth made by policy-holder knowing it to he false. 1 

Application of British Indian Law; 

The holder of a policy issued by .1 non-Indian insuicr in 
re&ptct of business transacted in British India has, after the com¬ 
mencement of the act, the right to receive payment of the money 
secured by the txriicy in British India, notwithstanding any agrec- 


1 1nsurance Ad, 1938, 5. 44. 
•* Ibid, S. 41 (1) h (2). 
9 lhid, S. 45. 



COftfMttGIAL LAW 


SB 

mcnt to the contrary, and to sue for relief in respect of the policy 
in any competent Court in British India and in any such suit the 
law of British India would be applicable 1 

Where due to conflicting diims in lespcct of a policy which 
has matured for payment of insufficiency of proof of title to thr 
amo unt secured theitbv or foi any other reason the insurer is 
unable to ascertain who amongst the claimants has the real title 
and Lan give j valid discharge in thi insuitr, the insurer must, 
before the expiry of nine months from the dite of the maturity 
at the policy and in the case n death of the issurcd after sin 
months from such death ippU to the court, within whose juns 
'diction the place at which thi pwmenl is to be mule is situate, 
to pay the mony into court l hr application fur permission to pay 
into court musl he mide b\ i petition verified h\ in iffidavit 
signed b) i pnmipil offim oi the insuiei setting forth the follow 
ing partial] us, nimelv — 

(a) the mme of the injured person ind his address 

(b) if the insured is dueiscd, the dite ind plaee of his 
death, 

(c) the nitun of the policy ind the amount steured by it, 

(</) the name and addicss of etch ihmrint so tar as is 
known to the insu'u with detids of even notice of 
claim received, 9 

(e) the address at whuh the in«urei mi) be setved with 
notice of ins juoeeeding rditing to disposal of the 
imount paid into emu t 

II on such application it ippcais to thL (ouit th it 1 satis 
factor) dischaigt for the pigment of the imount cannot othei- 
wise be obtained by the insuiei it must allow the money to be 
paid into Court and invest the imount in Government securities 
pending its disposal On the money being paid the Court yrill 
give notice of the same to every ascertained claimant If any 
claimant applies to withdraw the money the Court must cause 
notice of the same to be giyen to every other asceitained claimant 
at the cost of the claim u t so ippiving and on such notice being 


l Tmuruicr Act, 1930, S 46 
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given the Court adjudicates on the rival dairnc and disposes of 
the amount accordingly 1 . 

Dnwctim of Insmnee Cwy- 8 " • 

Where the insurer is a company incorporated under the 
Indian companies Act, 1913, and carries on the business of life 
insurance, not less than one fourth of the whole number uf the 
directors of the company must be elected by the holders of policies 
of life insurance from amongst holders of policies of life insurance 
having the qualifications prescribed by the articles of the company 2 . 

No insurer constituted, incorporated or domiciled in British 
India carrying on the business of life insurance shall in respect of 
such life insurance hu sinew declare or pay any dividend tn share¬ 
holders or any bonus to policy-holders except out of a surplus 
ascertained as the result of an actuarial valuation of the assets and 
liabilities of the insurer' 1 

No insurer shall after the commencement of the Act begin 
or in the case of existing companies continue to carry on after 
three years from that date, any business upon the dividing 
principle, that is to say, on the principle that the sum secured 
by the policy is not fixed but depends either wholly or partly on 
the results of a distribution of certain sums amongst policies be* 
coming claims within certain time-limits. This, of course, does 
not prevent an insurer from declaring and paying variable amounts 
as bonuses in addition to the sum secured by the policy based on 
a periodical actuarial valuation. During the three years after the 
commencement of the Act when an existing insurer may continue 
business on dividing priuciple the insurer must withhold frorii 
distribution a sum not less than forty per cent of the premiums 
received during each year after the commencement of the .Act 
and invest the same so as to make up the amount required for 
investment under thr Act 1 . 

Mamins Act, 1937, 5. 47. 

MW, a 48. 

■ Ibkt & 49. 

'Insurance Act, 1938, & 52. 
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Notfea Option* : 

When j policv lapses the insurer must, within three mouths 
of the lapsing, give notice to the policv holder informing him of 
the options available lo him 1 2 

Supply of Copies of Proposals and Medical Reports s 

Every insurer must on ipplic it ion h) i polity holder ind on 
payment of i tee not exceeding uni rupee, suppls to the policy¬ 
holder certified copies ol the questions put to him and his answers 
theielo untuned in his proposil for lnsuiantc ind in the mcdital 
repent supplied in uinncction then with 

Surrender Value: 

Thi< subject his ilrudy hetn cle ll with 


Special Provisions relating to external companies : 

It 1 y spirul rujuiirnunt is t< htepuit, uf deposits 01 issus 
is imposed ci Indian Lompinns \ \ m> uniutn, as j cundit on 
it i mvin^ mi liisurmu b isi lss in Lliat uuuiry 

hahhties^ ,H> SIK ^ *s imposed on in mtrs 

l jisl tilted inuirpi i ted nr domiciled in mi h 
other country under the \el thin the tcntnl (iovcrmntnt if 
satisfied of the existence of such disenminit 1 $ i qiuremuns on 
Indnn Comp inn s m suih othu count i\ In notiliutmn n ihc 
Official ji/cttc dnect the same or imilu requirements to he 
imposed upon insurers of such othei munrrv i« i uinrlition of 
urrying on ihc business of insui in i n Hr tish Inch i 


Every insurer having his pnnupil pine of business or drnmule 
outside British India, who establishes i plict of business wit 1 in 
British Indit or ippoints t representative in 
befibdby*° British India with the object of obinlung 

foreign insurer insurance busiress, must, within three months 

from the estihlishmtnt of such place of business 
or the appointment of such igenl, file with the Supermteodcnt 
of Insurance, the following particulars *— 

(«) a certified copy of the Charter, statutes, deeds of scttlc- 


1 Ibid, $ 50 

2 Ibid, S 51 
•Hud, S 62 
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mcnt, or memorandum and at tides or other muniment 
constituting nr defining the constitution ot the 
msuicr, and, it the insliumcnt is not in the 
Lnghsh language a eci titled translation thereol; 

(b) 1 list of the dnectois, it the insurer is a comp my, 

(c) the name md addrtss ot some one or more persons 
resident in Lntish india uithonscd In auept on 'n h ill 
oi the lnsuiei service ul pioetss and any lioliec required 
to be smid oil the insuiti, together with i copy ot 
the pown ni attmues qr lilted to Inn, 

(</) the full iddrcss ol tin puncipal oltiec it the insuicr 
m British India 

(e) a stUcment ol the disscs ni i sui mu business io be 
earned on h\ the msuiei mil 

(/) 1 stitement vtuhtd lit an ilfidisit setting brlh the 
specnl iu]uiiemLiits t it in) ti which lnchm Complines 
ire subject is a Luiulilion o cursim, on uisui ince 
bu&nuss in his eounhs 


II thue is on dUutioi in my ul inr ilmu | uMluuis at 
uiv time the in sum must tuimsh < i the Superintendent of 
Insunnce putnulus ol mb duration U rhwi'h 


lvuy iiisuiti I istn In [iinupal n l \u ol IniMnes cji domicile 
out side Hntish Indn must ketp d Ins prncipJ ollice in Tlntish 
Inch i mh books nl i er uni rceislirs ind tlocu- 
A^stnbe mi s , s ^ul CM n| L the ucciin s slitcmuits, ind 

ibslri rs ssInch he is required undir the Act to 

furnish to the Superintendent fit lnsunnee <n uspect of the 

lyin&urancc business tnnsicteil bv hun >n Inch i to Ik completed 
and, if necessary, check d bs th» Supcrinnnd nt 


The Court may older ihc vmnln, up oi ail lnsiiianee com¬ 
pany on all the grounds set out in Ss lf»l ind UH ot the Indian 
Companies Act In addition to these giounds the Court may 
order the winding up of an insurance company under the Act on 
the following grounds 1 — 

(n) If with the sanction of the Court previously obtained 
a petition is presented bv not less than one tenth of 


1 Insurance Act, 19% S 53. 



362 COMMWCIAL LAW 

all the AarehaUers holding not leu than one tenth of 
the whole share capital or by not lew than fifty policy¬ 
holders holding policies which have been in force for 
not less than three years and are ot the total value of 
not less than Rs 50,000/-, or 
(b) If the Superintendent of Insurance, who u authorised 
to do so, applies in this behalf In the Court on any of 
the following grounds, namely— 

(r) that the company has failed to deposit or to keep 
deposited with the Reseive Bank the amounts re 
quued hy h 7, oi S 98 ot the Insurance Act, 

(if) tint the company has failed to comply with anv 
requirement ot the Insurance Act and has continued 
such fuluie for i period of three months after nut it t 
ot such failure has been conveyed to the compam 
b) the Superintendent of Insurance, 

(in) tlul it ippeajs from the returns furnished undti 
the provisions of the Ad or from the results of am 
investigition made thereunder thit the compam 
is insolvent, oi 

(tp) that the Lontinuinee of the companv is prejudicial 
to the interests of the | 1 o1icy holders 
An msuranu eomp \ eannot be wound up voluntarily txu pt 
for the purpose cf effecting ail imilgimation oi a reconstruction 
of the companv h on the giounri th it hy icisnn of its Labilities 
it cannot continue its business 1 


Winding op of Secondary Companies: 

When the msui in ^ business nr my part thereof of an insurance 
companv is transferred to inuthei msuiance company under anv 
anangement the. ti msferui company is known as the "Seandart 
Companv' 1 and the transferee company is known as the “principal 
company It the punupal compiny is being wound up by or 
under the supervision of the Court, the Court must also older 
the secondary company to be wound up in conjunction with the 
principal company and mav appoint the same person to be the 
liquidator Cor the two companies and may make provision for 
such other matters as may be necessary in view of the companies 


1 The luunnce Act, 1938, S 54 
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being wound up as if they were one company. An application 
may also be made in relation to the winding up of the secondary 
company in conjunction with the principal company by any creditor 
of, or person interested in, die principal or the secondary company. 
Unless otherwise ordered the winding up of the secondary company 
will commence at the some lime as that of the principal company. 
Before ordering the winding up ul the secondary company the 
Court must hear all objections relating thereto where the winding 
up of the secondary company does not commence at the same lime 
as that of the principal company. 1 2 

In adjusting the rights and liabilities of the members of 

principal and secondary companies among themselves the Court 

must have icg.u<1 to the constitution of the 

Adjustment of companies, in pursuance nl which the transfer 

rights and liabi- had taken place, in the same mannrr a* the Court 

lities between reeard to iht nghls and liabilities of different 

principal and p . 

secondary classes ui contributories in the case at the winding 

companies. up ul a single lurnpjny or as near thereto as 

possible. Where a company stands in the 
relation of a principal company to one insurance company and in 
the relation of a secondan company to some other insurance 
company or where therj are several insurance companies standing 
in the relation of srcnndai v companies to ore principal company, 
the Court may deal with any number of such companies together 
or in separate groups as it thinks must expedient upon the 
principles stated above. " 

Valuation of Liabilities : 

In the winding of an insurance company or iu the insolvency 
of any nthcr insurer, the value ot the assets mil the liabilities of 
the insurer must he ascertained in such manner as the liquidator 
or receiver in insolveno thinks lit subject to ary directions which 
the Court may give and in the case of current contracts in respect 
of life insurance business, according to the method jnd basis, to 
be determined by an actuary approved by the Court" 
Application of Surplus Assets of Ufa Insurance Fond s 

In the winding up of an insurance company and in the 


1 Insurance Act, 1938, S. 57 (1). (2), (4) St (5). 

2 Ibid, 5L 57 (3) ft (6). 

a Inunnce Act, 1938. S, 55 (1). 
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insolvent) ot iny other uisuier tht \jluc ot the .svets and luhili- 
tics ot the insurer in respect ol lilt insurance business must be 
ascei tamed separately troin the volut nf any other assets or any 
other liabilities ol the insurer and no suili as i tts l»u be applied to 
the discharge oi any labilities other than those n icspeet ol hte 
insurance business except when theie is a surplus ol assets uvei 
habihties m respect oi life insurance business In ascertaining the 
amount oi surplus, in Laser there is such a surplus, addition to 
liabilities is to be mack where any poition ji thi profits on ihe 
whole business hud hem allotted b\ tht insuiei to policy-hnldets 
in lLsptu ui lilt lns u raiiLL business 1h. uldilion is to be ol an 
amount which is ol thi same pro} oi Lion nt the suiplus without such 
addition as the profits allocated beai to the profits allocated to the 
poliey-holdcis dunng du ten yeais lmniLdutclv pitiLtling the wind 
mg up or insoheiKs The following iviinpli will nuke it deal —In 
winding up the assets of company V in ies|H.it of life insui uice 
busintst exceed lubiliMis by Ks )0,000 Rs 20,(XXV being isscts 
and Rs. 10,(00 - hung liabilities Hut before the wilding up, 
company k \ all(Lj'id Rs NXjQ , hemg foition ol ihe profits lo 
life policy holdcis During ten sears preceding the winding up 
Rs 10,0W/- was llloeated to lik-pnluy holdcis out oi the piohls 
Therefoie the suiplus of assets in aspect of lilt insui ante business 
will not be Rs 10,000 bul (Rs 20,')'X)/ (Rs 10,000+1000) 
=Rs 9000 The sum ui Rs 10(H), which is idded to liabilities 
is 1 10 nf Rs I'Vu 1 - (bring the suiplus without sinh addition) 
which is oi the sime njoportinn is the sum illoeated foi piofits 
/^, Rs 1000 - heirs to the totd suin', il pmnts dkiLated during 
the preceding ten \cais tt Rs UMHhi Hut the ( ourt may vary 
the proportion oi the surn to he uldul i( il thinks that the above 
formula is inequitable n the iiiuimsl inrts oi thit there has been 
no alloealion nt profits 1 


Reduction of Contracts of Insurance: 

In the ea&i of liquidation ot an insui im-e company or the 
insolvency of an insurer the Court mav reduce the amount of 
insurance contracts oi all classes ot the company or the insuier 
upon such terms and subject to such conditions as the Court thinks 


1 Insurance Act, 19% S 56 (1) fc (2) 
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just. But where, prior to winding up, a company carrying on the 
business of life insurance has l*cn proved to be insolvent, the Court 
may. if it thinks fit, retina' the amount of insurance contracts 
upon such terms and subject to such conditions as the Court 
think* fit instead of making a winding up order. Orders as 
above can he made only on an application to lx. made either 
by the liquidator or by or on behalf of the company, or by a 
policy-holder 01 bv the Superintendent of Insurance. 1 For the 
purpose of any such reduction ot contracts the value of the 
assets and liabilities ot the company and .ill claims in respect of 
policies issued b\ it musl be ascertained according to the direction* 
of the Court if any and subject to the rule that the liabilities on 
all current contiacts elicited in the muisc ot lik msuiance business 
indudirg annuitx business is 10 In calculated b\ the method and 
upon the basis to bi delemni ed by an ictuan approved hv the 
Court/ 

« 

Partial winding up: 

If at any time it appears expedient thr tin affairs of an 
insurance company (not any oilier insurer) in nspu; ol any class 
ui business comprised in llu undertaking A h. i impanv should 
he wound up but that any other class ol husiivss nmprised in the 
undertaking should continue to he earned on bj the company or 
be transferred to another msuier, a scheme ini such purpose may 
he prepared and submitted to the Court and. in its being sanc¬ 
tioned by the. iowl, it will become effective. But any such scheme 
must provide for the allocation ai cl distribution of the assets and 
liabilities of thr company between any (.lasses of business affected 
(including the allocation of anv surplus assets which may arise in 
relation to thi pan if the business wound up) and <dso for the 
future light*, ut the different classes ot pnluv-lnldm and the 
manner for winding up thr pan of the business propped to he 
wound up. In calculating thr assets and liabilities ..nd the alloct- 
tinn thereof for tips puiposr the sime rides as to valuation a» 
ichrrcd to above should lv adhered to. a 


T Ibid, S. 61 
a IWd, S. 55 
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_ p _,'2) i 6th Schedule. 

3 Insurance Act, 1938, S. 58. 
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MbtSoMwi 
Mbilm »— 

Provident society means a person, 01 partnership or a company 
which receives premiums or contribution? for securing annuities 
on human life not exceeding Rs 50/- or for a fixed sum, not exceed¬ 
ing Rs 500/- exclusive of any profits oi bonus, to be paid on the 
happening of any ot the following contingencies 1 — 

(a) the birth, mirmgt ui death of any puson oi the 
survival by > person ul \ stated age or contmgenLV 
(A) t 111 111 c of issue 

(r) the occuircnc' nt i soml, leligimis oi other ceremonial 
occasion 

(d) disablement in consequence. of sickness or accident 
(c) the necessity ot providing toi the education of a depen 
dent and 

(/) my cil her umlinguuy which miy hi prcscubed or 
ui ho-isul h\ the Provincial Government with the 
ipprm il it the t cntnl Govcriimu t 

NliM ■ 
nwBB ■ 

A provultnl society it started ifter the commencement of the 
Act mmt adopt and, if sttried before such commencement, must 
continue to use after ax months of such commencement as its 
mme wirds which include thi \wiiil pmvidrnt nd exclude the 
>uud lik 

Insmbk Interest: 

No piovident society cm isuu i policy whticby the money 
<ccurcd by it is piyable to any person other than the person paying 
the premium thereon or the wife husband child, grandchild, 
pircnt, brefther or sistci nephew or meet ut smh penon In 
other words i person*s deemed to hive an insurable mteicst in 
the lives ot these religions >nlv foi the purpose of pio\>d*nt 
insurance 11 

DMdmg Bunsens: 

No provident sorieiv like, an insurer can rarr* on business on 


1 Ibid, St 65 fc 66 
1 Insurance Act, 1938, S 67 
1 Insurance Act, 1938, S 58. 
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the dividing principle 1 . But where a society had been doing 
business on the dividing principle at the commencement of the 
Act, the Superintendent may allow the society to continue the 
old business on dividing principle for a period not exceeding two 
years with a view to reorganising its business on new lines prescribed 
by the Act provided the suacty applies within three months from 
the oommencemenl of the Act for permission to do so and does 
not enter into .my new business on the dividing principle after the 
commencement ot the Act. If a society carries on business on the 
dividing principle excepting as aforesaid the Superintendent of 
Insurance is under a iluu to lake steps, .is soon as possible, to have 
the society would up/ 

Registration s 

No^providenl society except one registered Linder the Provi¬ 
dent Insurance Societies Ait, 1912, can icuive any premium or 
contribution until it lus obtained from tbe Superintendent of 
Insurance a certificate oi registration/ Every application (or 
registration must be accompanied by ihe following : 4 

fa) A certified copy of the Memorandum and Articles of 
Association in case the society is a company or a certi¬ 
fied ropy of the deed of constitution erf the society in 
case it is not a company and in cutv case a certified 
copy ni the rules of the society : 

( b) the names and addresses of the proprietor* or directors, 
and the managns of the society ; 

(c) certificate from the Reserve Hank nl India Lhat the 
deposit required under the Ad .is mentioned below hu 
been made; and 

{d) a declaration verified b\ an Jifidavi* ihnt the minimum 
working capital required under the Act is available. 

If the superintendent is satisfied tlui all the requirements of 
the Act have been complied with, he will register the society and 
its rules and issue a certificate of registration and he may refuse 
to issue such a certificate until he is sn satisfied. 6 

1 See ante far the meaning of dividing principle. 

1 lb£d| S. 

9 Ibid, S. 70 (1). 

9 Ibid, S. 90 (2) 

9 Insurance Act, 1938. S. 70 (3). 
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The Superintendent of Insurance may cancel the registration 
of a society if he obtains the sanction of the Court to do so after 
giving previous notice in writing to the society specifying the 
giounds for the proposed cancellation and allowing the society an 
opportunity of being heard The grounds on which the Superin¬ 
tendent may apply tm rnd effect cancellation of rcgistiation of a 
society are the following 1 2 — 

(a) If he is satisfied as the result of an enquiry made by 
him under s 87 of the Act— 

(/) thjt the society is insolvent 01 is likely to become 
so or 

(ft) that thr business of the snuttv is conducted 
fraudulently or not in accordance with the rules 
theieof, oi thit it is in the mlensts of the policy 
holders that the so in\ si mild uist to carry on 
business 

(b) If the deposit lequirui undci he Vet hive not been 
m ide nr 

U) If the society, hiviiu> fulcd In i Amply ssilh my requuc 
ments of the Act his continued such tulure for 
i period of one month aftci notice of such failure has 
been conveyed 1o lhe society bv llu Superintendent of 
In'uitinLC 

But where the society is insolvent oi lihrlv to become so as 
under cluisc (a) (i) above the Superintendent mas, instcid of 
applying for cincclhtion of u^istiition, mikr i u commend itinn 
to the toml thit the ennti lets 1 the Mient should be Tedii id 
such mmnei mil sulijeet to such Londiti ms is he miv inthcile 

Working Capital: 

Eui\ provident sock tv est ihlisned aftci the commencement 
of the Aet, mu»1 have 1 paid up eapit d sufficient to provide as 
working c ipi* d i net sum of nrt less thin Rs 5000/- exclusive of 
deposits npde under the Aet mil in the ci»c of v tumpiny exclusive 
oF any expenses ineuried in connution with the formation nf the 
company Otherwise tht society will not be registered J 

1 Ibid 5 70 (4) 

2 Insurance Act 1938 5 72 
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Every provident soaety must, it established before the com¬ 
mencement of the Act within one year from such commencement 
or, if established after the commencement of the Act before 
tbe society applies for registration, deposit and keep deposited with 
one of the offices of the Reserve Bank of India, for and on behalf 
of the Central Government, cash or approved securities amounting 
at the market value of the securities on tbe date of the deposit to 
Rs. 5000/ and must thereafter make each year a further deposit 
amounting to not less than one fifth of the gross premium income 
for the year until the total amount so deposited and kept come 
upto Rs. 50,000/-' 


Roles :— 

Every provident society established alter the commencement 
of the Act must set forth in its rules the following":— 

(a) the name, the object and the location of the registered 
office of the society; 

(f>) the contingencies or the classes nl contingency on the 
happening nf which money is to be paid; 

(c) the conditions to be complied with before, and the pay¬ 
ments to he made on, admission to the society; 

{/!} the rates uf premium or contribution, and the periods 
foi which or the times at whnh piemiums or contribu¬ 
tions arc payable; 

(e) the maximum amount payable to a subscribe! or policy- 
liddei ; 

(/) the natuiL and amounts ot the benefits provided for by 
the society; 

(g) the circumstances in which any bonus may be paid to a 
jmlicy-holder; 

(h) the nature of the evidence required for the proof of the 
happening nt any contingency on which money is to be 
paid; 

(f) the circumstances in which |H)hcies may be forfeited or 
renewed or the whole or a part of the premiums paid on 

Mbid, S. 73. 

-Ibid, 5. 74 (IV 

24 
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a policy nay be renewed, or a surrender value of a policy 
may be granted; 

(/) the penalties for delay n paying or failure to pay 
premiums or contributions; 

(4) the proportion of the annual income of the society 
which may be disbursed on and the provisions to be 
made for meeting the expenses of the management of 
the society; 

(0 the person or persons who or the authority which shall 
have power to invest the funds of the society; 

(m) the provisions for appointment of auditors and then 
remuneration; 

(n) the procedure to be adopted in altermg the rules of tht 
society; 

(o) the following unless these are provided for in the artides 
of association of a society which is a company 
'ncorpu ited under the Indian Companies Act, 191^ — 
(i) the mode of appointment and removal, the qualifiu 

tion and the powers of a director m inager, secretary 
oi other officer of thi. society, 

(if) the manner of raising additional cipild 
(m) the provisions for ihc holding ol teener il meetings 
of the members rnd policy hoi (It is and lor the 
powers to be exeiusul ind tht piouduit to he 
followed thereat ind 

(p) Such other matters as may be prescribed 

Where the rules of any piovident society registered under the 
Provident Insurance Societies Act, 1912, do not contain the parti¬ 
culars mentioned above, the society must, before the expiry of one 
year from the commencement of the Act, amend the rules so is 
to comply with the above requirements 

Amendment of Roles: 

No amendment of any rule of a provident society is valid until 
it has been sent to and duly registered by the Superintendent of 
Insurance The Superintendent will register the amendment if he 
ii satisfied that the proposed amendment u neither contrary to 
the provisions of the Act nor does it unfairly affect the rights of 
existing members or policy-holders of the spaety 1 


x 


Ad, 1938, S 75. 



INIUftANCft 


371 


Ragistar of Books i 

Every provident society must keep at its registered office 1 — 

(a) i register of members in which will be entered the 
name, address and occupation, if any, of every proprietor, 
director, manager or secretary and of every member of 
the society; 

(b) a register or record of policies in which must be enteicd, 
in respect of eveiy policy issued by the society, the name 
and address of the polity holdei, the date when the policy 
was effected and a icord of any transfer, assignment or 
nomination of which the society has notice; 

(c) a registci of claims in which musl he entered eveiy 
tJum made, logether with the ditL of the claim, the 
name md additss nf the dumai t and the date on which 
the claim is dischirgirl nr ip the case nt a claim which 
is rejected *hc cl i 4 o 1 tuition md the grounds there- 
foi ; 

(rf) a register of agents in which shall be entered the name 
md address of every igrot employed by the society; 

(c) a cash book in which must be entered separately lor 
each eliss ut contingency mentioned above all sums 
received ind expended by thL soLicty ind the matters 
in lcspect of which the receipt or expendituic tikes 
pbu ; 

(/) a ledger; and 

(g) a journal 

Revenue Account end Balance-sheet: 

Lvtiy piovidcnt society must it the expuy nf eich calendar 
'tear prep ire i revenue account ind bihnee sheet in the prescribed 
m inner, together with a report on the utner 1 ] stite of the society’s 
iffaiis and have the revenue leriiiul ind the Inlance sheet ludited 
b\ in auditor who shall i 1 ! the tvwcts mven to an inditor 
undei s 145 of the Indian Compinit \\A 2 

Annual Statamanta i 

Every provident society must it the expirv of each calendar 
vear prepare with respect to lhat veir 


'Ibid, S 79 

9 Insurance Act, 1999, S 90 (I) 
Mbul S 90 (2). 
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(a) a statement showing separately for each class of total 
amount insured thereby and the total premium income 
received in respect thereof and the number of existing 
policies discontinued during the year with the total 
amount insuied thereby, and 

^i) the total amount of claims made and the total 
amount paid in satisiaction thereof; 

(i b ) a statement showing details of cvciy insurance effected 
on a life other than the life of the person insuring e.g., 
details regarding B when A effects a policy on the life 
of B. 

(c) a statement showing the total amount paid as allowances 
to agents and canvassers. 

Actuarial Report and Abstract: 

Every provident society must once in every five yeais or at such 
shorter intervals as may be laid down by the rules of the society 
cause an investigation to be made into its financial condition 
including the valuation of its liabilities ind assets h\ an lctuary. 1 
The report of the actuary must contain an abstract which is to 
specify 2 — 

(n) the general principles adopted in the valuation, including 
the method by which the valuation age of lives was 
ascertained ; 

(b) the rate at each age of the mortality and any other 
factor assumed and the annuity values used in valuation; 

(c) the reserve values held Jgainst policies effected ; 

(rf) the rate of intrrest assumed, and 

(e) the provision made for expenses. 

A certificate by a principal officci of the society, that a0 
materials necessary for proper valuation have been placed at the 
disposal «)f the actuary and that full and accurate particulars of 
every policy under which there is a liability, actual or contingent 
hive been furnished to the actuary for the purpose of investigation, 
must be appended to the report of the ictuary. 

If the actuary finds that the finauud condition of the suciety 
is such that no surplus exists for distribution as bonus to the policy* 

1 Insurance Act, 1938, S. 81 (1). 

8 Ibid, S. HI (2). 
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holders or as dividend to the share-holders ht is to stale in to* 
report whether m his opinion the soaety is insolvent and, lE so, 
whether it shall be wound up 01 not, and the extent to which ill 
hu opinion existing Lontracts should be modified or existing rates 
of premium should be idjii'teri to make good the deficiency m 
the assets 1 


SubmUaion of Returns and Abstracts ; 

The revenue account and balance sheet with the auditor's 
leport thcrLon, report of the genti A state of the society's affairs, 
annual statements, actuarial districts icfcncd to above must he 
furnished bv a society as letums to iht. Superintendent of Insui- 
anu withn Uiree months from the uni of the period to which 
they rdjtt" 

Supply of Documents: 

Lvu) p-cvidcnl “oucly must «»n demand delivu Jill ul cost 
to any number of the sueitly and to any non mtmbei it a charge 
lien leading Rt 1 i top' n\ the rules of the soaety' Every 
piovicknt sock tv must send to any membci oi policy-holder copies 
> of the revenue account, the auditor* report, and repoit on the 
general st.ile of tlu society s iftaus within touiccn days iiom ihe 
receipt of the application made in this behalf and on payment of i 
fee not exceeding Rc 1/- piovidcd the application is made within 
two ycdts i-om the date on whuh thL document or documents were 
furnished to the Supcnntcndcnt 4 

Actuarial Examination of Schemes: 

In the ase of a society established aftci the commencement of 
the Ad, Lvtiv scheme of insurance which it proposes to put into 
opeiation nust be examined by an actuary and the society cannot 
receive uw premium or eontnbution in connection with the scheme 
until the actuary has certified that the scheme is sound and such 
certificate has been forwarded to the Superintendent of Insurance 

In the case of a soaety registered before the commencement 
of the Art, the requirement is the same as regards new scheme* 
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which it proposes to put into operation after the commencement 
of the Act. * In regard to old schemes, the society must submit all 
schemes of insurance which the society has in operation at the 
commencement of the Act to examination by an actuary and send 
the report of the actuary thereon to the Superintendent of Insur¬ 
ance before the expiry of six months from the commencement of 
the Act. The report of the actuary must state in respect of each 
scheme whether it is actuarily sound, and where no actuarial 
report has beeo made within two years preceding the report, the 
report must also state whether the assets of the society are suffi¬ 
cient to meet its liabilities under the existing schemes, and if not, 
how in the opinion of the actuary the existing contracts should be 
modified. If any scheme is reported by the actuary to be 
actuarially unsound, the Superintendent of Insurance must give 
notice to the society prohibiting the operation of the scheme; and 
the society cannot rcccivr any premium or effect any policy 
in connection with the scheme after the expiry of one month 
from the receipt of the notice. Where n scheme is thus 
discontinued, the society must set apart out of its assets the 
sum sufficient in the opinion of the actuary to meet the liabilities 
incurred under the scheme so discontinued when its assets are 
sufficient to meet all existing liabilities. But if its assets are not 
sufficient In meet all existing liabilities it must apply to the Court 
within three months from such discontinuance for a modification 
of its existing contracts or failing such modification for the winding 
up of the society. 1 


Separation of Account! and Fuads: 

Where n provident society effects policies of insurance it' 
connection with more than one of the classes of contingency men-' 
lioned above, the receipts and payments in respect of each such 
class must be recorded in a separate account in the cash book which 
is to he kept accordingly. 2 


Every provident society must invest all surplus assets in 
Government securities on securities mentioned in s. 20 of the 


"Arid, S. IS, 


Art, 1938, S. 84. 
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Indian Trusts Act until the total amount invested amounts to not 
less than fifty per cent of the total assets of the society and keep 
the same invested to the extent of such fifty per cent unless it 
already holds invested in such securities not less than fifty per cent 
of its total assets. 1 The funds or investments of a provident 
society except the deposit kept with the Reserve Bank must be 
kept in the name of the society. 

No provident society can advance any loan to any ot its 
i directors nr officers out of its assets except on the 

security nt a policy of insurance held in the society 
and to lHc extent of the surrender value of such policy or to any 
concern ol which .1 director or officer of the society is a director or 
partner. 2 

Any director or officer of a society, which advances a loan in 
contravention of the above provision, who is knowingly a party to 
the above lontravcntion will be jointly and severally liable to the 
society for the amount of the loan and such amount together with 
interest not exceeding 12% per annum will be recoverable by 
execution on the application by the Superintendent of Insurance 
to any competent Cnuil as if a decree lor such amount had been 
passed by that Oiurt. Such director or officer is also liable for 
other penalties provided by the Act. 71 


Inspection off Books: 

The hooks of every provident society must at all reasonable 
times be ojien to inspection by the Superintendent of Insurance 
or any person appointed by him for the purpose or by any member 
or policy-holder of the society who has made an application for the 
purpose to the Superintendent of Insurance. 4 

The Superintendent of Insurance must at least onoc in two 
years and may, at any other time, if he thinks fit, visit personally 
or depute a suitable person to visit the principal office of a provident 
society and inquire into the solvency of the society and the manner 
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in which the business of the society is conducted, or may, after 
giving notice to the society and giving it an opportunity to be 
heard, direct such an enquiry to be made by an auditor or actuary 
appointed by him. 1 For the purpose of any such enquiry the 
superintendent or the auditor nr actuary, os the case may, will be 
entitled to examine all books and documents of the society and 
may demand from the society or any officer of the society such 
explanations as he may require on any matter relating to the affairs 
of the society." The results of any such enquiry are to be recorded 
in a report which is to be kept in the office of the Superintendent 
and a copy of the Report must be sent to the society concerned 
and be open to inspection by any member or policy-holder of the 
society. 51 


Managing Agents : 

A provident society, like an ordinary insurance company, can¬ 
not employ a managing agent and the piohibitmn is the same as 
in the case of ordinary insurance companies. 


Auignmat and Nomination : 

The assignment and nomination of a policy in a provident 
society is subject to the same law as in the case of assignment of 
a life insurance policy. We have already studied it. The only 
difference in the case of a policy in a provident society is that in 
regard to nomination, no nomination is valid unless the nominee 
is the husband, or wife, or father, or mother, or child, or grand¬ 
child, or brother, or sister, or nephew, or niece of the holder of 
the policy. 4 


The r'ourt may make an order reducing the amount of rhe 
insurance contracts of a provident society upon such terms and 
subject to *uch conditions as the Court thinks just ou the following 
grounds 5 :— 

M If where the society is insolvent or is likely to become 
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so, the Superintendent applies to the Court recommend¬ 
ing that the contracts of the society should be reduced 
in such manner and on such conditions as he may 
indicate as an alternative to cancelling the registration 
of the society; 

(4) If while a society is in liquidation the Court thinks fit. 
(r) If when a society has been proved to be insolvent the 
Court thinks fit to do so in place of making an order 
for the winding up of the society ; or 
(< d) If the Court is satisfied on an application made in this 
behalf by the society supported by the report of 
an actuary, and after giving the policy-holders an oppor¬ 
tunity to be heard that it is desirable to do so. 


In addition to the grounds on which a company may be wound 
up by Court under the Indian Companies Act, 1913, the Gmrt 
may order the winding up of a society if its registration is can¬ 
celled and in such a case the Superintendent may himself order 
the winding up of the society. 1 Hut a provident society cannot 
be wound up voluntarily whether it is a company or not except 
for the purpose of effecting an amalgamation or reconstruction of 
the society or on the ground that by reason of its liabilities it can¬ 
not continue its business. 

Appointment of Liquiditor: 

When a provident society is wound up eilher by Court or 
voluntarily, the society must give notice of the order or resolution 
Juthorising the winding up to the Superintendent of Insurance 
Whin seven days from the date of such order or resolution. In 
a voluntary liquidation the Superintendent must appoint the 
liquidator and fix his remunerations. Such a liquidator may be 
removed by the Superintendent if lie fails to discharge his duties 

properly-* 

Powan of Liquidator: 

A liquidator appointed to wind up .1 society has the power 8 :— 

1 Ibid, & 88. 

■lannna Act, 1998, S. 9a 
•Ibid, S. 91. 
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(a) to institute or defend any legal proceedings on behalf 
of the society by his name of office; 

(b) to determine the contribution to be made by members 
of the society respectively to the assets of the society; 
the liquidator has the same power for settling the list 
of contributories and realising the amount of contribu¬ 
tion, as of the official liquidator under the Indian 
Companies Act, 1913. 

(c) to investigate all claims against the society and to decide 
questions of priority arising between claimants; 

(rf) to determine by what persons and in what proportion 
the costs of the liquidation arc to be borne; 

(e) to give such directions in regard to the collection and 
distribution of the assets of the society as may appear 10 
him to be uecessjry for winding up the affairs of the 
society. 

(f) to summon, ami enforce the attendance of, witnesses and 
Ui compel the production of documents by the same 
means and as for as may be in the same manner as is 
provided in the case of civil courts; and 

(g) with the sanction of the Superintendent of Insurance, to 
employ such establishment and to obtain such assistance 
from an actuary or an auditor as may be necessary for 
the discharge of his duties. 

Procedure aft Liquidation: 

Collecting the property:— The liquidator must take charge of 
all property moveable nr immoveable of the society and of all its 
bonks and documents. 1 If any proprietor or officer of the society 
fails to deliver to the liquidator any bonk or document when so 
required by the liquidator, he will be purishable with imprison¬ 
ment which may extend to six months, or with fine which may 
extend to Rs. 500/- or both and the Court may order the delivery 
of the assets or book or document to the liquidator. 3 

Creditors 1 Meeting: 

The liquidator must hold a meeting of creditors between 
twenty one and twentyeight days after his appointment and he 

L Insurance Act, 1938,8.92(1). 

1 Ibid, S. 92(2). 
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must send notice by post of such meeting within fifteen days of 
his appointment to every person who appears to him to be a creds* 
tor of the society specifying the date, hour and place of the meet¬ 
ing and also advertise notice of the meeting once in the local 
official Gazette and once at least in two newspapers circulating in 
the province in which the society ; s situated. 1 

Committee of Imprttion : -At the meeting of the creditors so 
convened the creditors arc to determine whether they should apply 
for the appointment of .my person as liquidatui in the place 
of or jointly with the liquidatui already appointed, or for the 
appointment of a committee of inspection. If they decide on any 
one of the above courses open to them they must apply by a credi¬ 
tor chosen for the purpose to the Superintendent of Insurance 
within fourteen days after the date of the meeting conveying their 
decision and the Superintendent is to appoint thereupon a suitable 
person in place of or jointly with the liquidator already appointed 
or, if so desired, a committee of inspection. 3 If a committee of 
inspection is appointed, it will, subject to any prescribed conditions, 
have a general power of supervision over the acts of the liquidator 
anil will have the right to inspect his account at a'l reasonable 
timis. 3 


Ascertainment of Liabilities and Assets: 

Tfie liquidator is to ascertain as soon as possible, with such 
assistance from an actuary .is may be required, the amount of the 
society's liability to every person appearing by the society's books 
to be entitled to or interested in any policy issued by the society 
and is to give notice of the amount so found to each such person 
in the prescribed manner and eich such person on receiving such 
notice will be bound by the value so ascertained. 1 

The liquidator must iilso make a valuation of the assets of 
the society and an estimate of the costs of the winding up and settle 
the list of contributories on the basis of these. 1 ' 1 

Collection of Deposit and Diatribetion of Aaaet: 

The liquidator must also apply to the Superintendent of 
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Insurance for the return of the deposit who must order the return 
of the same on such application subject to such terms and condi¬ 
tions as he may think fit. 1 In administering and distributing the 
assets of the society th^ liquidator must have regard to any direc¬ 
tions that may be given by the creditors or Lontributorics at a 
general meeting or by the Superintendent of Insurance. 2 

The liquidator must keep books of account in which he must 
record the proceedings at all meetings attended by him, all amounts 
received or expended by him and any other matter that may be 
prescribed, and these books may, with the .sand ion of the Superin¬ 
tendent, he impeded by any creditor or contributory. 3 

If the winding up continues for more than a year, the liquida¬ 
tor must summon a meeting of the creditors and contributories at 
the end of the first year and of each succeeding year, and must lay 
before them an account of his ads and dealings and of the conduct 
of the winding up and such account logethcr with any views 
expressed 1 hereon by the meeting must be forwarded by the 
liquidator to the Superintendent oi Insurance. 4 

Subject to the provisions of the Ad the liquidator should as 
far as practicable follow the procedure prescribed for the official 
liquidator under the Indian Companies Ad, lOlV 

Dissolution of Provident Society : 

As soon as the affairs of a pi wide* t simelv are fully wound 
up the liquidator must prepare an account of the winding up 
showing hnw the winding up has Seen conducted and the property 
of the society has been disposed nt and must call a meeting of 
members, creditors, and contributories for the purpose of laying 
before it the account and giving any explanation thereof. 0 Notice 
of the meeting has to be sent to each person individually and 
advertised in the local official Ga/ettc and in at least two news¬ 
papers circulating m the province in which the society is situated. 1 

Withih one week after the meeting the liquidator must send 

Mbid, 5. 92 (8). 

* Insurance Act, 1938 S. 92 (d). 

3 Ibid, S. 92 (10). 

4 Ibid, S. 92 (11). 

“Ibid, S. 92 (12). 

4 Ibid, S. 93 (1). 

T Ibid, & 93 (2). 
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to the Superintendent of Insurance a copy of the account and 
report to him the holding of the meeting and its date and forward 
to him a copy of the proceedings of the meeting. 1 The Superin¬ 
tendent may return the account to the liquidator if it is incomplete 
or unsatisfactory and may require the liquidator tu carry out any 
further steps necessary to complete the winding up and the 
liquidator must comply with such requirement and submit a 
further report to the Superintendent within six months. 2 But if 
the Superintendent is satisfied that the affairs of the society have 
been fully wound up he must register the account of the liquidator 
who has to forthwith make over tn the Superintendent such sums, 
if any, as might remain undisposal of. On the expiry of three 
months from the rigi storing of the accouut the Superintendent 
must declare the society dissolved and notify the dissolution in the 
local official Gazette and the liquidator will thereupon be discharge 
cd from further responsibility/' The sums, it any, made over by 
the liquidator, tn the Superintendent prior to his discharge become 
the property of the Government if nu order is obtained by any 
claimant from a competent court in resped of the disposal of such 
sums within a period of five years from the date on which such 
sums were made over tn the Superintendent/ 


Society : 


end Co-operative Life 


A mutual insurance company means an insurer, being a 
company incorporated under the Indian Companies Act, 1911, 
which has no share capital and of which by its constitution only 
all policy-holders arc members/' 

A co-operative life insurance society means an insurer being 
a society registered under the co-operative societies Act, 1912, or 
under an act of a Provincial Legislature governing the registration 
of cooperative societies, which carries on the business of life insur¬ 
ance and which has nn share capital on which dividend or bonus 
is payable and of which by its constitution only original members 


1 Insurance Act, 1938, S. 91 (3). 
9 Ibid, S. 93 ( 4 ). 



on whose application the society is registered and all policy-holders 
are members. 1 * 

Other cooperative societies (i^. f societies not carrying on life 
insurance business) may be admitted as members of a co-operative 
life insurance society, without being eligible tn any dividend, proBt 
or bonus.* 

A provincial Government may, subject to any rules made by 
the Central Government, empower the Registrar of co-operative 
societies of the province to register cu-opei alive societies for the 
insurance of cattle oi crops or both under the provisions of the 
co-operative societies Act in force in the province. A provincial 
Government may also make rules not inconsistent with any rules 
made by the Central Government to govern such societies and if 
any provision in the Act is inconsistent with those rules, such 
provision wil not to that c\tei t apply to suiii societies. 

Working Capital: 

The earlier provisions of the Act in respect oi working capital 
do not apply to a mutual insurance company or to a co-operative 
insurance society. 3 * 5 The requirement as to working capital for these 
are as follows. No mutual insurance company incorporated after 
26th January, 1S|37 and no co-operative insurance society registered 
after that date can be registered under the Act, unless it has as 
working capital a sum of Rs. ]5,000/-e\dusive ol deposit to 
tie made befoic or at the time oi applications for registration and 
of preliminary opensts, if any, incurred in the formation of the 
company or society.* 


Deposit: 


Every Mutual Insurance Company and every co-operative life 
Insurance society must, in respect of the life insurance business 
carried on by it in British India, deposit and keep deposited with 
one of the offices in India of the Reserve Bank of India, for and 
on behalf of the Central Government, a sum of Rs. 2,00,000/- in 
cash or in approved securities estimated at the market value of the 


1 Ibid, S. 95 

* Ibid. S. 95 (2 

* Ibid, S. 95 (3). 

‘Ibid. 5. 96. 

5 Insurance Act, 1936 5. 97. 



securities on the day of deposit. 1 The deposit may be mule in 
instalments of which the first instalment must be ot Rs. 25,000/- 
to be made before or at the Lime of the application for registration 
mi the subsequent instalments must be annual instalments maxie 
before the expiry oi each subsequent year of an amount m cash or 
in approved securities estimated at the market value oi the securi¬ 
ties on the day of the payment of the instalment, equal to one- 
third of the gross premium income received in the prcviuus year. - ' 

Assignment and Transfer: 

The law relating to assignment is the same with regard to policies 
issued by these companies or societies .is in the ease of other policies 
excepting that an assignee or a transfeiee will not become a member 
of a mutual insurance company or a co-apci alive insurance society 
merely by reason of jny such transfer nr assignment.* 

Publication of Notices and Documents : 

Notwithstanding anything contained in the Indian Companies 
Act, 1913, a mutual Insurance company and a cu-opcralive life 
Insurance Society may, instead of sending the notices and the copies 
it the balance sheet, revenue account, and other documents which 
f hev arc required to send to the members under the Indian 
(Companies Act. 191 >, secs. 79 and HI, publish such notices or 
documents once in a newspaper published m the English language 
and in a newspaper published in one Indian I inguage circulating ■ 
in the place where the principal offiio ot ihe company is situated 
and, in case any members of the company .ire domiciled in any 
Hither province, in a newspaper or newspapers published in the 
^principal languages of that province and circulating therein. But 
this does not relieve a mutual insurance company from filing the 
balance sheet and profit and loss account with the Registrar of 
|oinl stock Companies of the province under s. 134 of the Indian 
Companies Act, 1913 or a co-operative life insurance society from 
filing such documents with the Registrar of co-operative societies 
of the province as he is required under the co-operative societies 
Act, 1912 or any other Provincial legislation. 4 


* Ibid, S. 98 (]). 

* Insurance Act, 1938, S. 98 (2). 

* Ibid, & 99. 
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Supply of Doeamntft to Minbpi * 

Every Mutual Insurance Company and every Co-operative Life 
Insurance Society must furnish a copy of the document or docu¬ 
ments filed with the Registrar of Joint Stock Companies or the 
Registrar of co-operative societies as the case may be to a member 
free of cost within fourteen days of the application made by the 
member in this behalf, provided the application is made by the 
member within two years from the date on which such document 
or documents are filed. 1 


Penalty for non-compliantr with the provisions of the Act 
Any insurer who makes default in complying with or acts m 
contravention of any requirement of the Act and, where the 
insurer is a company, and director, managing agent, manager, oi 
other officer of the company, or where the insurer is a firm, any 
partner of the firm who is knowingly a party to the default, i< 
punishable with fine which may extend to Rs. 1000/- and in the 
case of a continuing default, with an additional fine which ma) 
extend to Rs. 500/- for every day during which the default 
continues. 3 , 

Any provident society which makes any default in complying 
with any requirement of the Act applicable to it and any directoi 
managing agent, manager, secretary, nr mhei officer of the 
society who is knowingly a party to the default is punishable with 
fine which may extend to Rs. 500 - oi in the cast of a continuing 
default with fine which ma\ extend to Rs. 250 - hii every dav 
during which the default conMnucs.' 

Penalty for Non-compliance with the Requirements Regard¬ 
ing Capital and Deposit: 

Rut where the default is in respect of the requirements as 
to working capital and deposit, an insurer or any one acting on 
behalf of an insurer who transacts any class of insurance business 
in contravention of these requirements is punishable with fine 


1 Ibid, S. 101. 

3 Insurance Act, 1938, S. 102 (1). 
*m . S. 102 (2). 
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which may extend to Rs* 2000/-, and any one taking out a ptjfcy 
from an insurer or person who, to his knowledge, has contravened 
or continues to contravene these requirements is punishable with 
fine which may extend to Rs. 500/- 1 . 

Penalty for false statement in a document Any person 
wilfully and knowingly making a false statement in respect of any 
material particular in any return, report, certificate, balancc-sheqt 
or other document required to be furnished under the Art; is 
punishable with imprisonment for a term which may extend In 
three years or with fine which may extend to Rs. 1000/- or with 
both.' 

* Penalty for Wrongful Withdrawal or Withholding of 

Property s 

Any director, managing agent, manager or other officer of an 
insurer who wrongfully obtains possession of any property of the 
insurer or having any such property in his possession wrongfully 
withholds it or wilfully applies it for purposes not authorised by 
the Act is, on the complaint of the insurer or any member or 
policy-holder, punishable with fine not exceeding Rs. 1000/- and 
may be ordered by the Court to deliver up within a time the 
property so wrongfully obtained or withheld or misapplied and 
in default to sutler imprisonment for a term not exceeding two 
years. 5 In the case of liquidation of a provident society every 
officer, manager, proprietor or director of the society who with¬ 
holds any property or hooks or assets from the liquidator when so 
required by the liquidator, will be punishable with imprisonment 
which may extend to six months, or with fine which may extend 
to Rs. 500/- or both and the court may order the delivery of the 
assets, or book or property to the liquidator. 4 

Penalty for Wrongfully Diminishing Life Insurance Fond s 

Where an Insurance Ccftnpany is in liquidation and the court 
is satisfied, on the application of the insurer or any member of 
the insurance company or any policy holder or the liquidator of 
the company, that by reason of any contravention, of the provisions 

*Ibid, S. 103(1), (2). 

a Insurance Act, 1938 S. 104. 

3 Ibid, & 105. 

& 91 (2). 
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of the Act the amount of the life insurance fund has been duni- 
ni every person who was at the tune of the contravention a 
director, manager, liquidator or an officer of the company will be 
deemed guilty of misfeasance unless he proves that the contraven¬ 
tion occurred without his consent or connivance and was not 
facilitated by any neglect or omission on his part Any peison 
guilty of such misfeasance may be proceeded against by the Court 
under secs* 235 and 237 of the Indian Companies Act and the Court 
luaabo the power to assess the sum by which the amount of the 
fife insurance fund has been diminished by teason of the mis¬ 
feasance and to order any person guilty thereof to contribute to 
that fond the whole or any past of that sum by way of compensa¬ 
tion. 1 

Sanction of the Advocate-General —No proceeding against 
an insurer, or jny director, manager or other officer of an insurer 
under this Act can be instituted by any person except the Superin¬ 
tendent of Insurance without the sanction of the Advocate General 
of the province m which the principal place of business at the 
insurer is situate 

Relief by Court —Where any person is lnble in respect of 
negligence, default, breach of duty or breach of trust in relition 
to an insurer, the Court may relieve him of his liability on such 
terms as it thinks fit if it appears to the Court thaL he has acted 
honestly and reasonably and that hiving legard to ill the circums¬ 
tances of the case he ought fairly to Ik excused of his liability 2 

Cognizance of offences —Only a Presidency Magistrate or a 
Magistrate of the first class can try any offence under the Act 1 


‘buna* Act, 1M8, & Iff. 
‘Had, 5 IDA 
■Ibid, 8 m 



CHAPTER IX. 

MORTGAGE . 

A mortgage u a transfer of an interest in specific immovable 
property foi the purpose of securing payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or 
the performance of an engagement which may give rise to a pecu¬ 
niary liability. Thus, a mortgage may he (1) to secure a debt, 
or (2) to secure the performance of an engagement. (S. 58 of 
the Transfer of Property Act). 

Clisaei of Mortgage: 

Mortgages are of si\ kinds 

(1) Simple mortgage, (2) Mortgage by conditional salt} 
(1) Usufructuary mortgage, (4) English Mortgage, (5) Mortgage 
by deposit nt title deeds, and (6) Anomalous mortgage. 

(1) Simple mortgage: 

In a simple mortgage the mortgagor binds himself personally 
to pay the mortgage-money, and agrees, expressly or impliedly, 
that in the event of his failing to pay according to his contract, the 
mortgagee shall have a light to cjusc the mortgaged property to 
be sold and the proceeds of the sale to be applied in payment of 
the mortgage-money. In this kind of mortgage the mortgagor, 
however, remains in possession of the mortgaged property. 

(2) Mortgage by conditional ink: 

In this type of mortgage the mortgagor ostensibly sdli the 
mortgaged property to the mortgagee on condition— 

(r) that on default of payment ot the mortgage-money on 
a certain dale the sale shall become absolute, or 
(n) that on such payment being made the sale shall become 
void, or 

(in) that on such payment being made the mortgagee shall 
retransfer the mortgaged property to the mortgagor. 

(3) Usufructuary mortgage : 

In this kind of mortgage the mortgagor delivers or agmer to 
deliver the possession of the mortgaged property to the matgagec. 
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md authorises him to collect the rents and profits accruing there¬ 
from, and appropriate such rents and profits towards the payment 
of the principal money and interest owing on the mortgage debt 

( 4 ) English mortgage : 

Where the mortgagor binds himself to repay the mortgage 
money on a certain date, and transfers the mortgaged property 
absolutely to the mortgagee, but on condition that the mortgagee 
will re-transfer it to the mortgagor upon payment of the mortgage- 
money as agreed, the transaction is called an English mortgage 

An English mortgage is very similar to a mortgage by con¬ 
ditional sale. But therr are fundamental differences between the 
two which may be stated as follows — 

( 0 ) In English mortgage the mortgagoi binds himself to 
repay the loan on a ceitain day But such an under¬ 
taking is not necessary in a mortgage by conditional 
sale 

(b) In English mortgage there is ar absolute sale of the 
property at the outset md the ownership of the mort¬ 
gagee is complete, onlj to be divested in case the 
mortgagor fays on the .if pointed dale But in a 
mortgage bv condition il «■ di, the sale is complete onl\ 
on default of the mortgigur to pi) 011 the appointed 
date, and the. owntidup ol the. mm Un?u. is qualified, 
which m ly hecunu lbvril iIl if the mortgigoi defaults 

(5) Equitable mortgage or mortgage by deposit of title 

deeds: / 

Where a borrower borrows munc\ hv depositing title deeds 
of immovable property hy wis ni sccuntv the tnnsiction is called 
an cquitible raortgigi or moilgiec by deport n* title deeds In 
an equitable moitqngt the foVmin^ conditions must be 
satisfied — 

( 0 ) thin must be dcli\ci\ of title deeds to the creditor; 
(b) there mu*t be in mUntirm to mike the title deeds 
security for the lorn 

(r) the mortgage must be created in the towns of Calcutta, 
Bombay, Madras, Kandu, Rangoon and a few other 
towns 
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(6) Anomalous mortgage t 

Any mortgage which docs not belong to any of the above 
classes is called an anomalous mortgage. The customary mort¬ 
gages of India belong to this class. 

Rights of the mortgagor: 

A mortgagor has the lollowing rights in respect of the mort¬ 
gaged property : 

1. He can, at any time after the mortgage debt has become 
due, get hack the mortgaged property, provided he has paid or 
offered to pay the mortgagee the full amount of the mortgage debt. 
On such payment or offer uf payment the mortgagee, if he is in 
possession must deliver the possession nt the properly to the mort¬ 
gagor, and, if he has any documents of the mnitgagor, he must 
return the same. This right of the mortgagor to get back his 
property is known as the equity nt redemption. This right can 
never be destroyed even if the mortgagor contracts to give away 
this right. 

2. Where the mortgagor has deposited his title deeds to the 
.mortgagee he can inspect and make copies of the deeds at his own 
expense. 

5. Where the moitgagec effects improvements on the mort¬ 
gaged property while the property is in his possession the mortgagor 
is always entitled to the improvements. But the mortgagee can 
charge the cost of such improvement on the mortgagor, provided 
the improvement was necessary for preserving the property and 
(preventing waste. 

4. Where the mortgagee in possession of the mortgaged 
property renews the lease of the property, the mortgagor, on 
redemption of the property, becomes entitled to the renewed lease. 

5. Where the mortgagee in possession of the mortgaged 
property makes additions to the property, the mortgagor, on 
redemption, becomes entitled to such accretion. 

Rifhb of the Mortgagee : 

The mortgagee has the following rights 

(1) He can obtain a decree for foreclosure against the 
mortgagor by which the mortgagor is deprived of his right of 
redemption and the mortgagee becomc*4he absolute owner of the 
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property. Foreclosure is granted only in case of mortgage by 
conditional sale where the mortgagor fails or neglects to pay the 
debt long after it becomes due 

(2) He can sell the properly if the piinapal money with 
interest is not paid by the mortgagor after it has become due and 
he can realise his dues from the proceeds of the sale In case of 
usufructuary mortgage and mortgage by conditional sale this right 
of sale cannot be exercised 

(3) He can sue for the mortgage money where— 

(a) the mortgagor has bound himself personally to pay the 
money, as in a simple mortgage 

(i b ) the mortgaged properly his become insufficient to pas 
for the deb* with »ut the fiult of either the mortgagoi 
or the murtgigee, 

(c) the security whrthci pioperty nr title deeds his been 
parililly or totally lost due to the mmtgIgor's fiult, 

(d) the mortgagee is entitled to possession of the mortgaged 
property as in mortage hy condition il sde oi English 
mortgage, and the mortgagor is not giving him 
undisturbed possession 

Hypothecation s 

The mortgage of movable propeity is called h po'liei atmn 
Neither the Contract Act nui the li insfc l of Fiopcrh Vet dcils 
with the problem of hypothec it ion but it is veil sctllul now that 
the mortgage of movable property although ui iccompuued b\ 
delivery of possession, is cillcd hypothec ition (Deans Vi Richird-r 
son, 1871, 1 N \1 P 54) It is Jsu well settled tint thl 
hypothecate** can enforce hn claim even igunst i bonaftdc 
transferee for value without nulitt rd the hypothetic s claim 
Thus in Shyam Sundir v\ ChLti i 1S71,1W R 71 the hvpc thecatei 
was allowed to enforce his security agunst i punhisci from the 
mortgagor or the hypothecator who hid puichiscd the hypothc 
cated goods for a value and without notice of the hypothecate? > 
claim It is submitted that this state of law in India is certainly 
very unsatisfactory In the case of the mortgage of immovable 
property which can be created by registration only, any person 
dealing with the mortgaged property has automatically notice of 
the mortgage from the fact of registration, but in the case of 
mortgage of movable property, a third party can hardly know 
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himiclf of the mortgage since registration is not necessary. It is 
submitted that the law regarding hypothecation should be 
thoroughly overhauled in order to protect booafide purchasers 
from fraudulent persons who deal with their property after having 
mortgaged the same without informing the purchaser of the 
same. 


lim: 

Lien in its primary sense has been defined in Halsbury’s Laws 
of England, as a right in one man to retain that which is in his 
possession belonging to another, until certain demands of the 
person in possession arc satisfied. In this primary sense it is given 
by law and not by contract, for contract restricts a person's right 
to the stipulations in ihe contract. Such a lien is incidental to 
possession, but in exceptional cases such as in the case of liens 
for seamens wages and Bottomry a lien may arise even without 
possession and may he entorerd even against bonafide purchasers 
of the ship. 

Lien is of two kinds, viz., possessory and equitable. 

Possessory lien : 

Possessory lien is again of two kinds, viz. (a) General lien 
and (b) Particular lien. A general, lien entitles a person in 
possession of goods to relain them until all claims or accounts of 
the persons in possession against the owner of the goods are 
satisfied. Such grnend lien has been established in the case of 
solicitors, bankers, factors, stock-brokers, warehouse-keepers and 
insurance brokers. 

A particular lien, on the other hand, is a right to retain goods, 
until all rharges incum d in respect of those goods only, have been 
paid. If the owner of the goods pays such charges, the goods 
cannot be retained until payment of the general balance due to 
the person having the particular lien. Thus a common carrier is 
under a legal obligation to carry goods and by way of compcnsa* 
tion for such obligation, is entided to retain the goods until the 
charge for carriage is paid. It has also been seen before that unpaid 
sellers have liens under particular circumstances. 


An equitable lien is an equitable right, conferred by law upon 
one man to a charge upon the real or personal property of another 
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until certain specific claims have been satisfied. Thus a vendor 
of land has an equitable lien on the land sold {or the whole or 
part of the purchase money until actual payment. 


Tennumbon of lion : 

A lien is terminated under the following circumstances: 

( 0 ) Payment by the debtor of the amount due to the holder 
of the lien. 

(b) The abandonment of the claim for a number ol years, 
or claiming to retain the goods on grounds different 
from those on which the creditor rests his claim fur 
lien making no mention of the lien, or claiming the 
lien for a particular debt where the lien is (or a general 
balance. 


(r) Acceptance of security by the loditor for th: debt 
showing an intention 1o waive the lien. 

( 1 d ) Delivery of the goods to the owner or his agent. Once 
delivery is given to the owner, the lien caniiot he 
revived, but if the owner takes possession by fraud the 
lien revives if possession is recovered. 


Pledge: 

This subject has already been dealt with under the Lm of 
Contract. 


Distinction between the different type* of security mentioned 


A mortgage differs from a hypothecation in that mortgage 
refers to immovable property whereas hy]xithecation refers to 
movable property. A mortgagee's right to sue is governed by 
the Transfer of Property Act and Order ^ of the Civil Procedure 
Code. But a hypothecates right to sue is not governed by any 
specific statute. His remedy is by way of a suit for sale of the 
property hypothecated and for declaration of charge in his tavour. 
It has also been observed that hypothecation can be created without 
registration, whereas a mortgage cannot be created without registra¬ 
tion. 

A pledge comes nearest to hypothecation. But even then 
there ait differences between the two. In pledge there must be 
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an actual or constructive delivery of pwesrioa of the goods 
pledged to the pledgee or pawnee, but in hypothecation the goods 
need not be delivered to the hypothecates A hypotbecatee cannot 
sell the hypothecated goods without a decree of the court. But a 
pledgee can himself sell the goods pledged without a decree of the 
court, after giving a reasonable notice to the pawnor. 

All the aforementioned securities differ from a lien m that 
the farmer are the creation of agreement between the parties 
whereas a lien is the creation of law under certain urtumstances 
irrespective of the agreement of the parties. A lien is also only 
a defensive right and (.annot be enforced by a suit or by sale of 
the properties over which the lien is claimed. The only right that 
the holder of a lien enjoys is to retain the goods until his dues are 
satisfied. 



CHAPTER X 

LAW RELATING TO CARRIAGE OF GOODS 


Goods arc carried by land, sea and air. There are rules ol 
law which regulate such carriage of goods. They fix the liability, 
duty and rights of the consignor and the carrier. The inland 
transportation of goods is done by common carriers, private 
carriers, gratuitous carriers and the Railways. Prior to the passing 
of the Indian carriers Act (111 of 1K65) and the Indian Railways 
Act (IX of 1890) the law relating tu carriers in India was governed 
by the English common law relating to carriers 1 . The Indian 
Carriers Art (III of 1M5) was passed with a view to limit the 
liability of common earners imposed on them by the English 
common Jaw and also to declare their liability for the negligenu 
or criminal acts of themselves, their servants or agents 3 . The 
Indian carriers Act is largely based on the English Carriers Act, 
1830. It applies to common carriers transporting goods for hiri 
from place In place by land or inland navigation. Thus private 
carriers and carriers bv sea arc not affected by the Act. Even in 
the case of common earners by land or inland navigation the Art 
does not displace the English common law 'dtogether except in 
so far it limits the liability of such carriers in certain cases and 
precludes them from contracting out of their common law liability 
in the case of negligence and criminal acts of themselves or their 
agents. Thus the English common law so far as it is not modified/ 
by the Carriers Act, 1M5 still regulates the duties and liabilities! 
of such carriers in India 1 . The carriers Act, 1H65 is now amended 1 
by two further Acts namely Ad X of 1899 and Act XIII of 1921. 
Private carriers and gratuitous carriers were liable as under the 
English common law and their position must be the same in 
India 4 , their duties and liabilities being governed by the lndiin 

1 Chagemal vs. The PorL Commissioner of Calcutta, 18 Cal. 427 . 
Mathora Kant Shaw vs. India General Steam Navigation Co., 10 Cal. Iftfi 
(181) F.B.; E. I. Ry. Co. vs. Jordan, 4 B.LR.O.C, 97. 

* Preamble to the Indian Carriers Act, 1865. 

8 Mothoora Kaijt Shaw r»r. India General Steam Navigation Co., supra 
(per Mittcr ].). 

*Cqggs vs. Bernard, 1 Sm. LG 175. 
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contract Act 1 . The duties ar.d liabilities of railways were the same 
as those of common carriers under the English Law before the 
passing of the Railways Act (IX of lB90) a . But the Railways 
Act, 1890, has now limited their liabilities to those of a bailee. 8 
The law relating to carriage of goods by sea in India continued 
to be governed by the English common law, unaffected by the 
carriers Act or the Railways Act, urtil the passing of the Carriage 
of Goods by Sea Act (XXVI of 1925) which now regulates the 
carriage of goods shipped from Indian ports under bills of lading. 
But even now carriage ot goods by sea under a charter party or 
in respect of cases not covered by the Carriage of Goods by Sea 
Act, 1925, r>.. the rights and duties of the master, or the law 
relating to bottomry mrl respondentia or the question of salvage, 
would be governed In the common law of England. 4 

Kinds of Camera : 

The term 1 earner a is of very wide denotation and covers any 
one who carries goods or passengers whether for reward or not 
and is wide cnougli to include a railway owned and controlled by 
Government which takes upon itself the duty of carrying goods 
from one place to another". Carriers arc broadly divided into 
(u) carriers of goods and (h) carriers of p.issengers. Carriers of 
goods arc again subdivided into (/) common or public carriers, 
(fY) private carriers and (iw) gratuitous or voluntary carriers®. 


A common carrier has been defined by the Indian Carriers 
Ad. 1H65 7 , as a person including any association nr body of persons 
whether incorporated o; not. other than the Government, engaged 
in the business of transporting for hire property from place to place, 
by land or inland navigation, for all persons indiscriminately. We 
may set out the essential features of a commun carrier as follows:—' 
id) It ma\ lx* a person, or a partnership or a joirt family 


1 See the Law of Contract, supra.; S. 151, 152 & 161 of the Indian 
Contract Act. 

*E 1. Ry. Co. vs. Jordan, supra. 

*5.72. 

Mrmredy Flotilla Co vs. Bhagwandas, LR. 18 I.A. 121. 

" Secretary of State vs. Golab Rai Paliram, L.R. (1937) 2 Cal, 6H (620). 
•Hari Rao'i Indian Railways Act, P. xii. 

1 Section 2. 





business or a company. If it is a partnership firm all 
the partners will be jointly and severally subject ro the 
liabilities of a common carrier. If it is a joint family 
business, all the members, adult and minor, will incur 
the liabilities of common urrier. 

(&) It must transport goods or property and not persons. 

(r) It must transport goods as a business and not merely as 
casual occupations. 

(d) It must transport goods for hire and not gratuitously. 

(*) It must carry goods indiscriminately for all i£., for any* 
one who wants to employ it. It cannot choose to serve 
some people and refuse to serve others. A carrier who 
reserves the right of accepting or rejecting goods can* 
not be considered a common carrier 1 * 

(/) It must trail 1 port by land and inland navigation. Thus 
a cjrrier by sea is noi to be regarded as a common 
earner-. 

( g ) It must not lie the Government 3 . 

It is clear, therefore, that many earners who would be regarded 
common carriers under the English law are not to be considered 
such under the Indian carriers Ad, c.g., carriers by sea or carriers 
passengers. 

Duties of a Common Carrier : 

The duties of .1 common carrier may be set nut as follows 
(1) A common carrier must carry the goods of all persons 
offering to pay a reasonable charge for carriage 4 . Un¬ 
less, of course, the goods are not of the description which ' 
he professes or is accustomed to carry 3 * or are of such 
nature as would expose him to exceptional danger 8 , or 
there is no accommodation for the goods 7 , or the 

1 Coggs vs. Barnard, 1 Sm.LC. 12th Ed. 191. 

* Mackillkan vs. The Campagnie Des Menageries Maritime! Dc France, 

6 Cal. 227. 

8 Alamgir Footwear and Co. vs. Secretary of State, (1933) AIL 465. 

4 Wyldc vs. Pickford, (1841) B M. k W. 443. 

1 Great Western Railway vs. Sutton, (1868) L.R. 4 H.L 226; Oxlade 

sv. N. E. Ry. Go., (I860) 15 CANA 680. 

■Edwards vs. Shenrat, (1801) 1 Eait 604 ; G. N. Ry. Go. vt. L E. F. 
Transport Co., (1922) 2 K.B. 742. 

1 Jackson vs. Rogers, (1863) 2 Show, 327. 
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goods are brought too Lite or too iong a time before 
the journey is to begin. 1 * If he refuses to carry the goods 
without justification (i*., except on the grounds 
mentioned above) he may be sued by the consignor of 
the goods. It was observed in G. W. Ry. Co. v. Sutton 3 , 
by Blackburp J., “The obligation which the common 
law imposed upon him was to accept and carry all goods 
delivered to him for carriage according to his profession 
(unless he had some reasonable excuse for doing so) 
on being paid a reasonable compensation for so doing; 
and if the carrier refused to accept such goods, an action 
lay against him for so refusing; and if the customer, 
in order to induce the carrier to perform his duty, paid, 
under protest, a larger sum Ihjn was reasonable, he 
might recover bacL the surplus beyond what the carrier 
was entitled tn receive, in an action for money had and 
received as being money extorted from him." 

(2) A common carrier must dclivet the goods at {he time 
agreed upon, or, where no time is stipulated within a 
reasonable time having repaid to the circumstances of 
the case 1 * . 

(J) A common cairie* is bound to carry goods by the 
ordinary mutt which he pmlisscs to be his route*. Rut 
this need not he tv shortest route 1 . He is, however, 
entitled to dcvul; irom the ordm.i.) route if that be 
necessary foi the ah. carnage of the goods and in that 
use the c!cLl> and deviation would he excused 6 . 

(4) A common earner must deliver the goods to the 
consignee and to provide a place for their delivery. 
He will be liable fot any loss arising from his neglect 
to do so 7 . Rut in the absence of igrecmrnt he is not 
bound to deliver the goods A the huusi n| the consignee 


1 Pirkf.ml vs Grand Jundiiii' Ri , (J844) 12 M \ W\ 1lV. 

3 (IHOT) LR 4 H.l 22f» 237. 

3 Taylor «. Gieat Northern Rail wav, (1R55) LR. 1 CP. 3R5; L. & 
N. W. Rail Co. vs. Neilsnn, (1922) 2 A.C. 263; Dune rr Rucknall Bros, 
(1902) 2 K.R. 614. 

4 Foster w. G. W. Ry., (1904) 2 KR. 306. 

B Hales vs. London and North Western Railway, (1863) 4 B* .fc R. 66. 

6 Taylor vs. G. N. Ry. Co., (186$) L.R.IC.P. at pi 388. ' 

* Booth w. N. E. Ry. Co., LR. 2 Ex. 195, 1ft 



and his liability ceases when he has brought the goods 
to the station of destination, and given to the consignee 
notice of arrival and allowed the consignee a reasonable 
time in which to remove the goods 1 . 


Right! of ■ Cnmmnn Carrier : 

The following are the rights of a common carrier 

(1) He is not bound to carry goods unless the sender is ready 
and willing to pay his reasonable charge or there is 
accommodation tor the goods or the goods are of the 
description which he is accustomed to carry or the goods 
are not likely to subject him to exceptional danger 2 . 

(2) He is not bound to treat all customers equally and may 
at his option allow special concessions to some only. 
He is not, however, allowed to charge an unreasonable 
payment from any customer 3 . “ The reasonableness of 
the charge must be measured by reference to the service 
rendered and the benefit received*, and this has to be 
determined without reference to the prosperity or mis¬ 
fortune of the parties to the contract 3 * * . But the fact 
that he charged other customers less may be evidence 
that a particular charge is unreasonable*. 

(3) He has a particular lien on the goods he carries in 
respect of his charges and he can retain the goods until 
bis charges are paid 7 . 

Liability of a Common Carrier: 

The liabilities of a common carrier in India are the same as 
under the English common law subject to the modifications intro¬ 
duced by the carriers Act, 1H65. Under the English common law 
a common carrier stands in the position of an insurer for the safe 
delivery of the goods intrusted to him for carriage and he is bound 

1 Mitchell w-HS. Ry. Ca, (1895) UL 10 Q.B. 256. 

9 See supra. 

•G. W. Ry. Ca w. Sutton, (1869) UL 4 ILL, 226 at 237. 

4 Canada Southern Ry. Co. vj. International Bridge Co., 8 AJC. 723 
•t 731, 732. 

a Pr. Collins J, in Rickett Smith fc Ca nr. Midland Ry. Ca, (1896) 
LQ.B. 260 at 265. 

•Pr. Blackburn |. in G. W, Ry. Oa n. Sutton, supra. 

f Skinner as. Upshaw, (1802) 2 U lap* 751 
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to indemnify the owner of the goods, whether the consignor or 
the consignee, for loss ot or damage caused to the goods while 
in his custody irrespective of any question as to how such loss or 
damage was caused or whether he took all such reasonable care 
as a man of ordinary prudence would, under similar circums¬ 
tances, take of his own goods. As the Privy Council observed in 
Irrawady Flotilla Co. v. Bhagwandas 1 “In England the liability 
of a common carrier for sate delivery of goods intrusted to his 
care has been always treated as independent of the contract to 
carry and was founded on common law and custom under which 
he is regarded as an insurer of the goods intiusted to his care." 
This has been held to be the law in India as well by a full Bench 
of the Calcutta High Court in Mathra Kant Shaw v . Indian 
General Steam Navigation Co., J which was later on approved by 
the Privy Council in the case noted above' 1 . It was further 
observed by the Full Btnch m the above mentioned Calcutta case 
that the provisions in the Indian Contract Act relating to the 
liabilities of bailee 1 , had made no difference in the law on the 
subject. 

Apart from the liabilities of an insurer, a common carrier 
may incur liability to the owner of the goods for any damage or 
loss which the latter may suffer in consequence of any breach of 
duty by the carrier even though the goods may have arrived safely 
c.gjf the owner suffer* damage independently of any deteriora¬ 
tion of the goods themselves owing to the delay m delivering 
the goods”. Thus where the plaintiff consigned certain books 
by railway for selection by a committee as text books for schools 
fapd the books did not reach the destination until long after such 
selection was made dut to an extraordinary delay in transit so 
that the bonks became completely valueless for the plaintiff, it was 
held that the plaintiff was entitled to the price of the consignment 
by way of damages 6 . 

The liability of a common carrier is, however, subject to certain 


MB 1A. 121. 
*1Q Gri. 166. 


• Irrawady Flotilla Co. vs. Bhsgwandss, supra. 

4 8s. 151 It 152. 

6 B. N. Ry. Co. ft E. I. Ry. Co. vs. Shdkb DiUn 


fc On., A.IJL (1929) 



exception* and modifications* some of which are recognised by the 
common law and some of which are statutory i*,, imposed by the 
Carriers Act of 1865. We may note these exceptions below. 

The common law recognises certain exceptions which have 
the effect of either relieving the liability of the common carrier 
altogether in certain cases or of reducing such liability from that 
of an insurer to that of an ordinary bailee. These exceptions are 
as follows 

(a) A common carrier is relieved of liability altogether in 
case of loss of or damage to the goods intrusted to its 
care if such loss or damage is caused by (a) an act of 
God e.g., a tempest, or (b) an act of the king's enemies 
e.g., seizure, or destruction of the goods by enemies, or 
(c) the inhcient vice nr defect in the goods themselves 
e.g.. bad packing or deterioration by evaporation or 
breakage 1 . The position is correcLly summarised by 
Lord Duredin m London and North Western Ry Go. 
v . Richard Hudson and Sons Ltd., 2 in the billowing 
words—' 1 That a common carrier is an insurer of goods 
entrusted to him for carriage and can only excuse him¬ 
self on the giound of an act of God, or of inherent vice 
fin which expression I includr Kiel packing) o! the goods 
themselves is axiomatic." 

(?) A common turnei ceases to have the liability of an 
insurer after the goods airive at their destination and 
he gi\es nolice to the consignee of their arrival. If tl 
consignee fails to take delivery of the goods or an> pari 
of them after such notice within a re..*onalile link, the 
rarrier continues to have the liability of an ordinary 
bailee only jp respect of the goods lying in his custody 
and will not be liable for any loss or damage unless 
the same is tinsel hy his own negligence.' 1 The carriei 

1 Hudson n. Ihxcndik, (1857) 27 L]. Ex. 93 ; Nugent vr. Smith 
(1876) C.PD 423; Gould vs S. E. & G. Ry., (1920) 2 K.B. 186: Great 
Northern Ry vs. L. E. P. Transport and Depository, (1922) 1 K.B. 742. 

“ (1920) A.C. 324 at p. 333 

* Mitchdl vs. Lancashire and Yorkshire Ry. Go., L.R. 10 Q.BD. 1% 

260. 
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may alio expressly agree to store the goods on their 
arrival at the destination in which case also the liability 
of the carrier will be that of an ordinary bailee only. 1 

(3) A common carrier may, by entering into special agree¬ 
ments with the consignor, exempt himself from liability 
for all loss and damage including those occasioned by 
his own negligence, or limit his liability to a particular 
kind or particular kinds of loss and damage. It is doubtful 
if a common carrier can, by a special, agreement, relieve 
himself of liability for any loss caused by his own crimi¬ 
nal act or that of his agents; for such an agreement 
would be void as againsl 'public policy or illegal. But 
the mere insertion of a general clause which exempts a 
carrier from liability for any loss of or damage to the 
goods entrusted to him will not exempt a carrier from 
liability for any loss or damage occasioned by his own 
negligence or that of his servants or agents unless 
such exemption is expressly provided for in plain, ex¬ 
press and unambiguous terms by inserting in die special 
agreement something equivalent to what is known as 
the negligence clause 2 . In England a special agreement 
limiting the liability of a carrier was provided for by 
carriers most frequently by inserting in newspapers, or 
distributing in hand-bills or, putting up in their offices 
a notice thal they would not be liable for any property 
beyond a certain value, unless a special premium was 
paid for the insurance of the goods at the time of 
delivery. If this notice was brought to the knowledge 
oi the consignor at the time the goods were delivered 
to the carrier, the consent of the consignor to the terms 
of the notice was implied and the carrier became entitled 
to the protection stipulated in the notice’ 1 . In order to 
avoid the strict common law liability of an insurer 
carriers were continually devising new types of agree¬ 
ments whereby they sought to reduce the liability of a 
carrier almost to nothing to the prejudice of the public. 


1 Van Sail «. S. E. Ry. Co., (1862) 31 LJ.GP. 241. 

9 Price Sc Co. rx. Union lightmge Co., (1904) 1 K*B. 411 
■Mayhew w. Em (1*25) 3 U (0.&) K.B. 108; NkhoUp' 
Wiliam, (1804) 5 Eut 507. 
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The carrien Act of 1865 was, therefore, deugnfd to relieve 
the itriet liability of carrien at wdl at to rotrict their 
powers to make onesided special contracts. 1 

EtaptioM ondav the Carrien Act : 

4 

The carriers Act of 1865 affects the common law liability of a 
earner as follows. For the purpose of defuuing the liabilities of 
a common carrier it divides articles which may be consigned into 
two categories, namely (1) the Scheduled articles and (2) the non* 
scheduled articles. The scheduled articles are those enumerated 
in the schedule to the Act and which are unusually valuable or 
unusually perishable, 2 u. t gold, silver, jewellery, silk, paintings, 
engravings, title deeds, currency notes or coins, bills, hundu and 
etc. The non-scheduled articles are those which arc not included 
in the schedule to the Act and which arc of an ordinary kind c.g., 
wheat and rice and not unusually valuable or perishable:* 

(1) As regards the scheduled articles the carriers Act, 1865 
' prescribes the liability of a common carrier as follows 

(a) A common carrier is not liable for any loss of or 
damage to a scheduled article exceeding Rs. 100/- 
in value excepting when it is caused by a criminal 
act of the carrier, his servants, nr agents, unless the 
value and description of the article is declared by 
the consignor or his duly authorised agent at the 
time when the goods are delivered to the carrier 
whether such loss or damage is caused by the 
negligence of the carrier or not.* In Narang Rai 
Agarwalla v. River Steam Navigation Co., Ltd. 3 4 1 
the plaintiff sued the River Steam Navigation Co* 
Ltd., for the loss of a few bundles of Endi silk 
(which is a scheduled article), delivered to it at 
Gauhati for transmission to Calcutta via E. B. Ry, 
The amount of loss exceeded Rs. 100/- in value. It 
was held that the River Steam Navigation Co., was 

1 Vide Sir Henry Maine's speech before the India Council in introduc¬ 
ing the Carrien Bill in the Gagette of India, nippK,, 2-12-1864. 

2 Vide Sir Henry Marne’s Speedk, Ibid. 

8 Vide Sir Henry Mum’s Speech, Ibid. 

4 Carrien Act, 1865, Si, 3 ft 8. 

8 11 C.W.N. 1071. 
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not liable for the loss as the plaintiff failed to declare 
the value and description of the goods at the time 
of delivery. 

(b) A common carrier is allowed to charge an addi¬ 
tional rate for undertaking the increased risk of 
carrying a scheduled article provided a scale of 
charges containing the additional rate is publicly 
exhibited in his place of business in English as well 
as the vernacular language of the place 1 . 

(<■) A common earner is liable for any loss of or 
damage to a scheduled article entrusted to him for 
carnage and is bound In iciurn any sum which 
might have been paid as the charge for carriage, 
where the consignor nr his agent has properly 
declared the value and description of the article and 
has paid or agreed to pay the increased rate, if any, 
and the carrier cannot limit his liability in this res¬ 
pect by any spreial agreement 2 * . 

(2) As regards nnn-siheduled articles, a common carrier 
may limit his liability for the loss of or damage to 
goods, entrusted to his c.irc, by special contracts signed 
by the owner or his duly authorised agent excepting 
when such loss nr damage is caused by the negligence 
or criminal act of the carrier or any of his agents or 
servants 1 . As Sir Lawrancc Jenkins observed in British 
and Foreign Marine Insurance Co., Ltd.v. India General 
Navigation and Railway Co., Ltd., 4 “ the liability of a 
common carrier for the loss of goods, not being of the 
inscription contained in the Schedule, may be limited 
by special contract signed by the owner, save when such 
loss shall have arisen from the negligence or criminal 
act of the carrier or any of his agents or servants. 1 ' It 
is dear that any special agreement which purports to 
exempt the carrier from liabdity foi his own negligence 
or criminal act or that of his servants or agents is void 

1 Carriers Ad, 1865, S. 4. 

* Ibid., &. 3 fc 6 ; British and Foreign Insurance Co. Ltd. wr. India 
General Navigation and Ry. Go. Ltd., 38 Cal. 28 (42). 

8 Carriers Act, Sa. 6 & 8. 

4 38 Gd 28. 
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and inoperative as being illegal and in contravention 
of the earners Act 1 . In India General Steam Naviga¬ 
tion Co. v . Joy Kristo Saha, 2 the defendant I. G. S. N. 
Co., received the goods of the plaintiff for carnage under 
conditions contained in a forwarding note signed by the 
plaintiff. One of such conditions stipulated that the 
defendants would not be liable in the case of loss or 
damage arising from certain kinds of accidents and also 
from the negligence of the defendants. The goods were 
lost as a result of the flat carrying the goods bang sunk 
by collision with an underwater snag, the existence of 
which could not have been ascertained by any precau¬ 
tions on the part of the defendants It was held that 
the defendants could limit their liability by special agree¬ 
ment as the goods were not of the scheduled class but 
not so as to relieve them of their liability for their own 
negligence and that the condition whicn purported to 
do so was, therefore, bad On the facts, however, it was 
held that the defendants *cit not habit as the loss was 
due to one of the excepted loi damns which were sever¬ 
able from the condition which wis had and not due to 
the negligence of the defend ints 

Chimera Act, how far it modifies the Liability of a Common 
Carrier under the Common Law : 

As regards scheduled articles whose value and descuption have 
been declared, the liability of a Lommun carrier under the carriers 
Act, 1865 is absolute and highei than that under the common 
law for he cannot limit las liability by uiy special agreement, nor 
can he, it seems, claim protection imdn anv of the common lass 
exceptions eg, a n act of god nr an ad of the kmg*s enemies As u 
gards scheduled articles whose value ind description have not been 
declared the h ibihty of i cumin on carnu is much hghtei than that 
under the common hw for he is onlv liable if the loss or damage 
does not exceed Rs 100/- in vjIuc or if the loss or damage is 
caused by his criminal act or that of his agents It is not eleai 
is to what the liabililv of a ujinmnn carrier would be in the case 


1 Carners Ad, IMS, S 8, River Steun Navigation Co Ltd. u 
Januuudat Ramkunur, 59 Cal 472 (474) 

*17 Cal 59 
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of loss or damage not exceeding Rs, 100/-, in respect of scheduled 
articles whose value and description have not been properly 
declared. It seems that the liability of the carriers would be 
absolute unless the articles are consigned as ordinary or non- 
scheduled articles under special agreements. 

As regards non-scheduled articles the liability of a common 
carrier is the same as under the common law excepting that he 
cannot contract out of his liability for loss or damage caused by 
his negligence by any special agreement which is permissible under 
the common law. 

Presumption of Negligence: 

Under the Carriers Act, 1H65, a common earner is liable 
absolutely for any loss or damage caused by his negligence except¬ 
ing in the case of scheduled articles whose value and description 
have not been properly declared and, as we have seen, he cannot 
limit this liability by any special agreement 1 . Where in a suit 
brought against a common carrier, thr common carrier wants to 
relieve himself from liability for the loss or damage for which he is 
sued under any special agreement, it is for him to prove the 
absence of negligence** The burden of pionf of absence of negli¬ 
gence is thus thrown on the common carrier on the principle that 
the loss or damage to the goods is prima fade proof of negligence 
and the Court must presume negligence in the absence of any 
proof to the contrary 1 * . 

Suita against ■ Common Carrier : 

Any person who has an interest in the goods consigned and 
suffers loss of or damage to the goods can maintain a suit against 
he common carrier to whom the goods were entrusted for carriage 
vhether he was a party to the contract of carriage or not or in the 
anguage of law whether there was privity between him and the 
arrier or not 4 . The reason is explained by the Privy Council 
n Irrnwady Flotilla Co. v. Bhagwandas 0 , in the following words 

l S. 8; 1. G. 5. N. Co. ws, Joy Kristo Sain, 17 CaL 39; R. S. 11 Go. 
Ltd. *. Janmaadai Rimknmar, 59 CaL 472. 

* Carriers Ad, 1865, & 9. 

8 The River Steam Navigation Co. vs. Chootmull Doogor, 26 CaL 

4 K. C Dfaar w. Ahmed Etas, 6D CaL 879 at p. 

'lSULIflat* 12R 
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“ The oblig ation imposed by law on common carriers has nothing 
to do with contract in its origin. It is a duty cast upon common 
carriers by reason of their exercising a public employment for re¬ 
ward. 1 A breach of this duty/ says Dallas C. J. (Betherton v. 
Wood) 1 * is a breach of the law, and, for this breach, an action 
lies founded on the common law, which action wants not the aid 
of a contract to support it.” Thus a consignee to whom the pro¬ 
perty in the goods has passed or a mortgagee of the goods or even 
an insurer who has paid the owner for the loss of the goods 11 , can 
maintain an action against the earner for Loss or damage to the 
goods. 

Requirement of notice No suit can be instituted against a 
common carrier for the loss of, or injury to, goods entrusted to 
him for carriage unless notice in writing nt the loss or injury 
has been given to him before the institution of the suit and within 
six months of the time when the loss or injury first came to the 
knowledge of the plaintifl 1 . Notice to a local agent of the carrier 
is valid notice even though such local agent may also be the agent 
for another carrier 4 . 

Limitation A suit against a carrier, which includes a 
common carrier, fnr compensation for loss of or injury to goods 
must be instituted within one year of the time when the loss nr 
injury occurs and a suit for compensation for non-delivery of 01 
delay in delivery of the goods must be instituted within ore year 
of the time when the goods ought to he delivered 1 . 

Private Carriers : 

A private carrier has been defined by Avory J. in Watkins 
». Cottell* as one whose trade is not that of conveying goods from 
one person or place to another, but who undertakes upon occasion 
to convey the goods of another ard receives reward for so doing. 
A private carrier differs from a common carrier in that he is 


1 (1821) 3 Brad, k B, 54. 

2 British k Foreign Marine Insurance Co. LLd. vs. 1. G. N. h Rly. Co. 
Ltd., 38 CaL 28. 

• Camera Act, 1865, 5. 10 ; R. & N. Co. Ltd. vs. Kashi Proud. 8 
CJLJ. 192. 

4 India General Navigation k Ry. Co. vs. Girdharilal Gobardhin Das 
54 CaL 430. 




either one ( 0 ) who undertakes to carry for reward on occasions 
but not as a public employment or (b) one who, while inviting 
all md sundry to employ him as a carrier for reward, lescrves 
the right to accept goods at his option 1 

Liability of a Private Carrier: 

Tht liability of a private carrier is like that of a bailee He 
n liable only tor such loss or damage as is caused by his negligence 
te„ by his failure to take as much care of the goods entrusted 
to him as a man of ordinary prudence would, under similar 
nrcuin'+anccs, take of his own goods 2 But a private earner is 
110 I liable i{ thr owner keeps the goods under his control c.g. 
when a passenger curie* his own luggage or if the loss is as likely 
to have Jiisen from the misconduct of the owner or his want of 
caie, as from th i* the urner 


Gratuitous Carrier: 

V person who undtrtikes to cirry goods or passengers gratui¬ 
tously ic without reward, is called a gratuitous earner No 
action i.jn be maintained against a gutuituus Lamer for refusing 
to carry goods or pissuigers after he his utideitaken to do so 
for the contract is nudum actum xt unenforceable for want of 
consideration 1 But once a giatuitous Lirner accepts goods for 
carnage he is in the position of a bailee and his liabilities become 
the same as that ol j pnvate Lamer, 1 e , ht will be liable for any 
loss or damage caused by his own negligence or that of his agents 
As Wills J observed in Skelton * L & N W Rv Co ft 11 If a 
person undcrtikes in pertorm a voluntary act, he is liable if he 
performs it impruperlv but not if hr neglects to perform it Such 
is the result of the decision in Coggs v Bernand ” 


Carriers of PuMUgers: 

Carriers of passengers may be either ( 0 ) a common carrier or 
(£) a private carrier or (r) a gratuitous earner. The Carrels Act, 


191 


1 Belfast Ropework Co ps Ruihell (1918) 1KB 210 
^Contract Act, Ss 151 k 152 , Coggs ps Bernand 1 Sm LC 12th ed 
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1865) does not affect their position as under the common law 
which still governs them. We shall discuss their position below. 

Common carter of passengers A person who is engaged in 
carrying passengers as a regular business and who holds himself 
out as ready to carry between places on a certain route all persons 
indifferently who accept his published terms is a common carrier 
of passengers 1 . He is tegarded as a common carrier because he is 
bound to carry any member of the public who wants to travel 
unless he can justify his refusal to do so under any one of the 
following common law exceptions, namely, ( 0 ) where the person 
offering himself to be carried is unfit or (b) where such person 
is unwilling to pay the stated fare or (c) where there is no 
accommodation. A bus company, ur a tramway company which 
carries every one indiscriminately may be regarded as common 
carriers. 

The liability of .1 common earner of passengers is different 
to that of a common carrier of goods in that he does not stand 
in the ]X»ition of an insurer for the s.ifety of the passengers he 
carries. He does not warrant that the carnage in which the 
passengers travel is free from all defects likely to cause peril, 
although those defects may be such that no skill, care, nr foresight 
could have detected their existence 2 . 

His duty is only to take due care and exercise due diligence 
in carrying the passengers and he will be held liable only in case 
of his negligence, ie., if injury is caused to a passenger by any 
defect which could have been detected by the exercise of reasonable 
care and diligence c.g., where a passenger is injured by the tender 
of the train being thrown off the line as a result of a defect in 
the tyres of one of the wheels of the tender 3 . Thus Sir James 
Mansfield observed in Christie v. Griggs, 4 “there is a difference 
between a contract to carry goods and a contract to carry 
passengers. For the goods the carrier was liable at all events, but 
he did not warrant the safety of the passengers. His undertaking 
as to them went no further than this, that as far as human care 
and foresight could go he would provide for their safe conveyance” 
1 The liability of a common carrier for passengers is the same 

1 Hari Rao'i Indian Railways Act, p. 734. 

> Rented as. Midland Ry. Co, (180) 4 Q.B. 379 it 30. 

•Fold at. London and South Western RJy. Co* 2 F. ft F. 730. 

4 2 Camp. 79. 
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in idation to passengers who travel free or without ticket as that 
to passengers who travel with ticket provided the funner does 
so with the knowledge and consent of the carrier. 1 * * But if a 
passenger travels free without the knowledge and consent 
of the carrier, he is regarded as a mere trespasser and the 
carrier is not liable for any injury caused to him whether by 
negligence of the carrier or not. In G. N. Ky. Go. v . Harrison 8 
a newspaper reporter held a free railway ticket in his own name. 
Another reporter, while travelling with the former's free ticket, 
was injured. The railway had knowledge of a practice whereby 
one reporter frequently travelled with another’s ticket and had 
permitted the same. It wjs held that the injured reporter was 
entitled to recover damage for his injury as he was no trespasser, 
his irregular user of the railway having been permitted by the 
railway. 

A common carrier of passengers is not liable for the injury 
caused to any passenger where the injury is caused as much by 
the negligence of the passenger as of the carrier 1 . 

Private Carrier of passengers A person who carries 
passengers for rewaid on occasions or who, while inviting all and 
sundry for the purpose of being carried, reserves the right to refuse 
to carry anyone at his option is to be deemed a puvate carrier 
of passengers 4 . His liability is the same as that of a common 
carrier of passengers. 

Gratuitous earner of passengers: A person is ho undertakes 
to carry anyone gratuitously /.<*., without reward is to be regarded a 
gratuitous carrier. He is not bound to carry anyone but once 
he does carry anyone he will be liable if an injury is caused to the 
latter by his negligence. 

Rnitwaya whether Common Carriers : 

In India the railways stand on a different footing as compared 
to common carriers so far as their liabilities are concerned. Under 


1 G. N. Rly. Co. vs. Harrison, 23 L). Ex. BOB (310). 

9 Supra. 

1 Jduogir Mnncherji vs. B. B. Je Co. I. Rly. Co., 37 Bom. 575. In this 
case a paaenger injured his arm by projecting it out of the window of a 
running train and colliding against the door of a stationery train which 
was kept open by the carrier negligently. It was held that the ] 
was as much negligent by projecting hu arm-n the carrier. 

4 fcr Am l in Watkins w. Cottd, (1916) 1 RA 10 at 14. 
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S. 72 of the Railways Act, 1890, the liability of railways u defined 
to be that of a bailee as laid down in Ss 151, 152 and 161 of the 
Contract Act, and not that of ao insurer as under (he 
common law in respect of the loss, deterioration or destruction of 
goods and animals earned by them. But although a railway 
company is not a common earner so far as its liability is concerned, 
yet it is regaided as a common earner so far as its duties to the 
general public are concerned Thus it cannot refuse to carry goods 
tendered to it without the justification recognised m common law 1 * * 4 
or make unreasonable delay in delivering the goods or refuse to 
deliver thejgi without justification- As Staples, A.CJ. observes in 
Chhoglal vs. Secietaiy of State , 1 When once a railway company has 
held itself out to be a common earner, it is under a common lass 
liability to carry good<> to all places to which it professes to 
carry and to accept all goods which arc reasonably offered 
to it for convc) met to ind from the plates to which n 
proresses to cairy A similar view was expressed by Walsh ) 
in Sohan Pal vs L 1 Rly Co 1 in the following words “ A railway 
company is by liw \ common tamer It cinnot lawfully refuse 
to carry goods properly lindend to it It is given statutotv 
existence and wide stitntnry powus in exchange for public duties 
and it is bound to carr\ goods’' 

Even as ltgmds tht liability of a lailway company, a railway 
company has been held liable as a common earner for any datnagt 
suffered by the ownei of the goods vhith his been occasioned h> 
reason of anj bleach of common law duty by the earner excepting 
when *uch damage is caused by the loss, destruction oi detennn 
tion of the goods Thi li ability of a railway company is like th it 
of a bailee only when such liability arises from the loss, destruction 
or deteuoration of the goods or inimds carried by it and no 
otherwise Thus the Liability of i rulway for nondelivery o A 
goods which have not been lost or damaged or for undue delay in 
delivering goods or for injury 1o the persons of passengers would 
not be governed by the Railway Act, 1890, but by the common 
law \ 


1 See supra 

*tal EUahi vi. E I. Ry Co, 43 AU 623 

•AIR. (1933) Nag 262 at p. 262 

4 44 AIL 218 at 227 (F B ). 

■Ewt India Ry Co vt. jqgpat Singh, 51 Gri. 615 1 
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Id India the liability of a railway administration for the lot*, 
destruction or deterioration of animal* or goods delivered to it for 
carriage is not like that of an insurer under the common law but 
like that of a bailee under Ss. 151, 152 and 161 of the Contract 
Act. 1 The duty of a railway administration is to take reasonable 
care only and it will be liable for the loss, destruction or deteriora¬ 
tion of goods or animals entrusted to it in the following cases 
only 

(a) If the goods nr animals arc lost or damaged owing to 
the neglect of the railway or its servants to take such 
reasonable care as a man of ordinary prudence would, 
under similar circumstances, take of his own goods. 2 

(b) If the goods or animals are lost or damaged for any 
reason after the railway has made default in delivering 
tliL goods or animals at the proper time. 2 

But this general liability ot a railway as a bailee is further 
limited in the following cases, namely (a) carriage of articles 
mentioned in the scloiuI schedule tu the Railways Act, 1890, 
(b) carriage of animals, (c) carriage ui passenger's luggage and 
(d) carriage under special agreements known as risf{ notes . 

(a) Cartage of Articles mentioned m the second schedule 
to the Act A railway administration is not liable for 
the loss, destruction or deterioration of any parcel or 
package, containing any article of special value men¬ 
tioned in the second schedule to the Railways Act e,g., 
gold, silver, silk pearls, jewellery, watches, Government 
and other securities, paintings, engravings and etc., the 
value whereof exceeds Ks. 100/- unless the person 
sending or delivering the same derlam the value and 
contents thereof at the lime of the delivery of the 
package or parcel to the railway for carriage and paid 
or agreed to pay an additional rate as insurance against 
the extra risk of carry if g the same, if so required by 
the railway. If the consignor does not declare the value 
and conteuts of a package containing such article 
exceeding Rs. 100/- in value or does not pay the 


* Railway* Act, 1890, S. 72(1). 
a Centrist Act, St, 151 fc 152. 

■iud.s. ia 
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additional rate when required by the railway, he cannot 
recover any loss or damage even though it may be 
caused by the negligence of the railway or its servants. 1 
Where such value and contents have been declared the 
railway is liable to pay upto the declared value if «iny 
loss or damage occurs, but the burden of proving the 
extent of the loss or damage i& upon the person who 
claims compensation." A railway may, before accepting 
any parcel nr package declared to contain such an artide 
examine the contents of the parcel or package in order 
to ascertain that it really contains such an article. 9 
When a consignor sends any such article declared os 
such without paying the additional rate the practice of 
a railway is to take from the consignor an agreement 
in risk note Form called X or Y whereby the consignor 
agrees to absolve the railway of all liability in considera¬ 
tion of the articles bring earned at the ordinary rate. 

A specimen fmm in which the consignor has to make a 
declaration as to the value and contents of a package containing 
such ar article is given below 

FORM OF DECLARATION UNDER S. 75. 

' Declaration to be signed by the sender of excepted articles. 

The accompanying 

weighing t 

address to 

contain! the articles detailed below of the aggregate value of Rs. 

(in words) 

Rs. As. 

Dated 19 Signature of Sender. 

Parcels or goods must be securely packed in a manner approved by 
the Station Master before they are accepted for despatch. Articles packed 
in doth should bear seals (at intervals not exceeding 3 inches along each 
line of sewing) showing distinct impressions of some device other than 
that of current coin. 

The Railway reserve the right to open packages containing excepted 
articles to ascertain that the articles are sound and in good condition. All 
appliances in packing, etc., must Jje provided by the sender or receiver. 
Who will see and be responsible that the packages are properly packed and 
repacked. 


1 Railways Act, 1890, S. 75 (1). 
3 Ibid, S. 75 ((2). 

3 Ibid, & 75 (3). 
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(( b ) Carnage of Animal* —The liability of a railway 
administration as a bailee, foi the loss of or damage to 
animals ddiveied to it cannot in any case exceed, in the 
case of elephant*, or horses Rs 500/- a head or, in the case 
of mules, camels or horned cattle, Rs 50/ a head or, in 
the case of donkeys, sheep, goats, dogs or othei animals 
Rs 10/ a head unless the pci son sending or delivering 
them to thi uilways dcdaies at the time of deliver) 
that thev wert respectively nl highci value than Rs. 500', 
Rs 50/, oi Rs If) , a he id as the case m iv be 1 Where 
such highci vilue his been declared thi i ulwiv may 
charge an additional late as insurance against the extra 
risk involved in thur tunage/ In cast ol any loss or 
injury to an animal delivered to the railwav foi cat riage, 
the burden of proving the value of ihc animal or the 
extent of the miuiy is on the peison who claims co-,* 

fnr 


1 Railways Act, 1890, S. 73 (I). 
•ibid, S 73(2). 
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peniation for such loss or injury. 1 It should be noted, 
however, that the railway will be liable as a bailee only 
when such 1cm or mjury results from the negligence or 
misconduct of the railways or its servants and if 
the animal dies or gets injured from its own inherent 
vice eg., wnere it jumps out of a tiuck and hills itsell 
or kicks about and injures its legs" But the onus oi 
proving absence of negligence is on the railway where 
it is proved that the inimal which dies or gets injured 
was ht and healthy at the time it was loaded in a truck 

(c) Callage of Pasicngus Luggages —A railway adminis 
tration is not Liable for the loss, destruction or deleriora 
tion of any luggage belonging to or in chaige of a 
passenger unless a railway servant has booked and given 
i receipt thcitfor This means that to hold i railway liable 
for the loss of a passenger's luggage the first requisite 
is that the pisscnger must have booked it and obtained 
a receipt thereof But it dots nut follow that the rad 
way is liable in every case of loss of ui damage to a 
passengers luggage Its liability in this respect is also 
like that of a badee and wdl arise only if the loss or 4 
damage is caused by its own negligence or misconduct 
or that of its servants 4 Thus if the passenger takes his 
luggage completely nut of the control ol the railway eg, 
bv keeping it in his compartment aid the luggage is 
lost by his own negligence the railway will not be liable 
for the loss* 

(d) Carnage under special agreements or nsl( notes —A f 
radway administration can limit its liability even as a{ 
bailee by entering into a special agreement with the 
consignor or his duly authoused agent Such a special 
agreement, in order to be effective, must bi in untmg 
signed by or on behalf of the person sending or delivering 
the goods to the nil way and must be m a foun approved 
by the Governor-General in Council 11 Specnl agree- 


1 Ibidj S 73 (3) 

1 Blower w, G W Ry Co, (1887) 4 TIB 7 
^ Sm ith » Midknd Railway Co, 37 LT 813 
7T"S* Humid vs & k N W Ry Co, 13 CWN 847 

Southampton Steam Mb* Co, (1919) 2 KB 135 

I H ift »«-■*»<»«* <")■ 
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ments of this kind are known as risk notes and they 
purport to exempt the railway from even the liability 
of a bailee under certain conditions in consideration of 
the railway granting the consignor some concession in 
the shape of charging him a reduced rate of freight. 
There arc several kinds of risk notes which have been 
approved by the Governor-General in Council and which 
are in current use, namely, risk noles A, B, C, D, E, F, 
G, H, X and Y. Risk notes-C, X and Y exempt the rail¬ 
way from liability in every case of loss and damage, 
however caused. Risk notes A, B, D, G and H absolve 
the railway of liability for any loss or damage excepting 
where it is caused by the misconduct of the railway's 
servants. Risk rotes E and F limit the liability of the 
railway to specified sums agreed to as the maximum 
payable by the railway in respect of loss nf or damage to 
certain classes of animals carried under the notes and 
relieve the railway of liability to pay even limited sums 
unless the loss or damage is caused by the negligence or 
misconduct of the railway company or that of their 
servants. We may study these risk notes in detail 
below 


Risk note "A" s 

When goods which an tendered to a Railway for carriage are 
either in bad condition nr so defectively packed as to he liable to 
damage, leakage or wastage in transit the practice ot the railway 
^ to take an agreement from and signed by the person delivering 
ih risk note form “A ’, the effect of which is to relieve the Railway 
of all liability for any condition in which the goods may be 
delivered to the consignee or for any loss or damage excepting 
when such loss or damage is caused by the misconduct of the 
Railway's servants. The form of Risk note “A" is given below :— 


NEW RISK NOTE FORM A. 

[ Approved by the Govemor-Gesenl in Council under section 72 (2) (£) 
of the Indian Railways Act, IX of 18901 

(To he wed when wtickc ere hsM /or cerrisge which art either 
to had conditio* or to defectively peeked as to he tietU tywafa*' 
leehpgc w wattage m trend*.) 


.0 

for 



116 


gommhhal uw 


Station 

193 

me 

Whereas the conngnment of tendered b y— n 

iu 

per Forwarding Order No of (date) for despatch 

by the Railway Administration to station, 

under Railway Receipt No of |date) u in bad condition 

and 

-liable to damage, leakage or wastage in Lransit aa follows:— 


1 

-, the undersigned, do hereby agree and undertake to hold the said 

We 

Railway Administration over whose Radway the said goods may be anied 
in transit from station to station harmless and 

free from all responsibility for the condition in which the afbranid goods 
may be delivered to the mn«ign«» at destination and for any loss arising 
from the same except upon proof that such loss arose from misconduct on 
the part of the Radway Administration 1 s servants 

This agreement shall be deemed to be made separately with all Railway 
Administrations or transport agents or other persons who shall be earners 
for any portion of tht transit 



It should be noted that though attestation by witness is 
provided for in risk note A, yet it is not essential 1 The onus ol 
proving misconduct on the part of the Railways servants is on the 
person who claims compensation for any loss oi d image 2 Mip 
conduct is not negligence It is some positive act or some wilfiv 
omission to do something which it is the dutv of the Raiiwit 
to do and is opposed to accident or negligence 

RISK NOTE M B” 

When a consignor sends goods or animals at a “special reduced 
oi “owne s risk rale 1 ' instead of an alternative “ordinary 11 or “nsl 

—^Ardethir BWap Tamboli v G I P Ry Co, 52 Bam. 169 (174) 
mJk* S M. Ry Co Ltd v. Ravi Singh Deepugh, AJJL (1995) 
a Ibid g 911 tnd 812* 

a £ Jj^Dingra vt The Governoi General in Council, 48 CW«N 554 
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acceptance" rate, the practice of the Railway Administration to 
which the goods or animals are delivered lor carriage is to accept 
the goods or animals under an agreement in risk note form B 
signed by the sender which exempts the Railway from all liability 
for any loss of or damage to the goods or animals excepting when 
such loss or damage is caused by the misconduct of the Railway's 
servants. The burden of proving misconduct of the Railway's 
servants in case of any lo&s or damage is on the person who claims 
compensation. But in the case of non-delivery of the whole of a 
consignment or of the whole of one or more packages forming 
part of the consignment not due to (ire or accident or in the case 
of pilferage from Mich package or packages, the Railway administra¬ 
tion must in the hrst instance disclose how it dealt with the 
consignment and, ll necessary, to give evidence thereof before the 
consignor is called unon to prove misamdiut If from such dis¬ 
closure misconduct uinnot be inferred the person claiming 
compensation must pinvc misconduct. The form of Risk Note 
M B M is given below ■ 

NEW RISK NOTE FORM B : 

[Approved by the Govcrnoi-Gcneral in Council under section 72 (2) (A) 
of the Indian Railways Act, IX of 1890.1 
(To be wed when the tender elects to despatch at a "special reduced" or 
‘ownct's wf rate, articles or animals for which an alternative *ordt- 
mii\ u oi "jiriJ icceptantt ” rate u quoted m the Tariff.) 

Station. 

193 . 
me 

Whereas the consignment of tendered by as per Forward 

us 

mg Order No of (date) for despatdi by the 

Railway Administration Lu station, under Railway Receipt 

No of (date) ii charged at a special reduced rate 

< I 

instead of at the ordinary tariff rate chargeable for suqh ^gsignment,— f 

the undersigned, do, in consideration of such lower charge agree and un 
dertake to hold the said Rnlway Administration termless and free from 
all responsibility for any loss, destruction or deterioration of, or damage to* 
the said consignment from any cause whatever ehvept upon proof that such 
loss, destruction, deterioration or damage arose from the misconduct oj 
the Railway Administrations servants; prodded that hi the Mw r 
cases*— .. f! * 

(a) Nondelivery of the whole of the said consignment «r 

whole of one or more packages forming part of thc'™fc r . 
signment packed tn accordance with the mstnetwr 
m the Tariff oi r where there are no such f j 
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tected ptkmmm than by paper or other packing readily #*• 
movable by hand and ftdly addressed, when such nondelivery 
is not due to accidents to trains or to fire; . 

(b) Pilferage from a package or packages forming part of the sad 
consignment properly packed as tn (a), when suck pilfet > ge is 
pointed out to the servants of the Railway Administration on 
or before delivery ; 

the Railway Administration shad be bound to duclose to the consignor 
how the consignment was dealt with throughout the time it u*as in its 
possession or control and, if necessary , to give evidence thereof before the 
Consignor is catted upon to prove misconduct, but 9 if misconduct on the 
part of the Railway Administration or its servants cannot be fairly infen<d 
from such evidence, the burden of proving such misconduct shall be upon 
the consignor. 

This agreement shad be deemed to be made separately with all Rad 
way Administration or transport agents or other persons who shdl be 
comers for any portion of the transit. 

Witness. Signature of sender 

(Signature) Father's Name 

Rank or 4 

(Residence) ' Caste Age 

Witness. 

(Signature) Profession 

(Residence) Residence 

(To be filled in by Booking Clerk.) 

Description of packing 

Date i Booking Clerk. 

RISK NOTE "C” 

When goods, which should normally be carried in covered 
wagons, carts or boats and which are liable to damage if not so 
carried, are accepted for carriage in open wagons, carts or boats 
at the sender's request, the Railway Administration to which' 
the goods are tendered accept the goods to be so carried under an 
agreement in risk note form “C” signed by the sender which 
exempt the ]}0toay from alMiability, however caused, even though 
Do reduced rate ii charged by the railway in this case. But the Rail¬ 
way is exempted jjirdm liability only if the loss occurs during 
transit. If any loss occurs after the transit has terminated and 
the goods have reached their destination, the Railway will be liable 
as a bailee if the loss is occasioned by its negligence or misconduct 
——that of its servants. The form of Risk Note C is given 
JRaii;— 

2 Ibid, S. 

8 Ibid, & ft % 
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RISK NOTE FORM C 

[Approved by the Governor-Gener*) in Council under ration 72 (2) (M 
nf the Indun Railways Act, IX of 1890] 

(To bPused when, at sendt/s tequeit, open wagons, carts at boats an 
Nutf for the conveyance of goodr liable to damage, when to famed, 
and which, undo other circumstances, would be carried tn covered 
wagons, carts oi boats) 

Station. 

193 . 

me 

Whereas the consignment of Lendcitd by — as 

us 

per Forwarding Order No nf (date) for despatch by the 
Rulway Administration di their transport agents or earners 
Lo station under Railway Receipts No nf 

my 

(date), is at-request loidtd in open wagons, carts or boats, to be 

our 

J 

so carriLd to destination,-the undersigned do htreby agree and under¬ 

lie 

iLt to hold the said Railway Administration and all other Railway Ad> 
numerations working in connection therewith, and also all other transport 
agents or miners employed by them respectively, over whose Railways or 
oy or through whose transport agency or agencies the said goods may be 
r amed m transit from station to .station 

harmless and free from all responsibility for any destruction or deteriora¬ 
tion of, or damage tn the said consignment whnh may arise by reason of 
the consignment being conveyed in open wagons, carts or boats during 
Iranut over the said Railway or other Railways working in connection 
thertwith or during transit bv inj othei transport agrmv nr agencies 
employed by them respectively 

SignatuiL of sender 

( Father's name 

GaNc Age 


RISK NOTE “D" 

When a sender consigns dangerous, cxplosiv^r combustible 
Hides at a "special reduced" or ‘owner's risk 1 rate instead of an 
alternative “ordinary" or "risk acceptance" rale quoted in the tariff, 
the Railway Administration to which the goods are tendered accept ^ 
the same for carriage under an agreement in risk note forroleoiisir 
which relieves the railway from all liability for any loss or 
wepting when such loss or damage i* caused by the fir 
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of the railway or its servants. This risk note is very similar to 
risk note "B” in form. The form of risk Note D is given below 

RISK NOTE FORM D : 

[Approved by the Governor General in Council under section 72 (2) (A) 
of the Indian Railways Act, IX of 1890 J 

(To be used token the sender elects to despatch at a "special reduced" or 
"owner's ru\" sate, dangerous, explosive or combustible articles fot 
which an alternative " ordinary " or ' rtsl( acceptance” rate ts quoted 
m the Tariff) 

Station 

193 

Whereas the consignment of 

im 

tendered by — 
us 

as per Forwarding Order No of (date) loi 

despatch by the Railway AdmmisLratinn lo 

station, under Railway Receipt No of (date) n charged 

at a special rrduced rate instead of at the ordinary tiriff rate chargeabl 
I 

for such consignments — the undenigncd do in consideration of sulU 
we 

lower charge, agree and undertake to hold the said Railway Admmistri 
turn harmless and free from all responsibility for onv loss, destruction, ni 
deterioration of, or damage to the said consignment from any cause whats 
ever, except upon pi oof that such loss destruction, dt ter location or datnagt 
arose from the misconduct of the Railway Administration *r uivantt, pro 
aided that in the following cases — 

(a) Nondebvery of the uhole of the said consignment or of tht 

whole of one or mart packages forming part of the said ton 
ngnmint packed in accordance tilth the rules and regulations 
fot the time being in force fot the packing of danger out 
explosive ot combustible or tick r, u hue such nondelivery it 
not due to accidtnti to trams or to fire 

(b) Pilferage figfftto package ot packages forming pait of the said 

consigns^^^opt rl\ packed as in (a) when such pdfeiagt 
is tht ttwants of the Railway Administration 

the ^B/sdVy ,shall be bound to disclose to the consignor 

how the cdt^t^^bbas dealt with throughout the time it was m if 
possession or and , if necessary to give evidence thereof before the 

consignor it coma upon to prove misconduct, but, if misconduct an tha 
part of the Radway Administration or itr servant* cannot be fairly inferm 
from such evidence the burden of proving such misconduct shaft he up 
the consignor 
I 

"*- 1 — further agree to accept responsibility for any consequences to t" 

1 Ram-we 

3 Ibid, S of the aforesaid Railway AdmunstraUan, or to the property f 
1 Ibid, & 75 jis that may be an the course of conveyance, whim may be 
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owed by the eq>louoo of, or o'henwc by, the aid consignment, end that 
ill suk Jnd responsibility whether to the Railway Administration, to 

me 

their servants or to others, remain solely sod entirely with — 

us 

This agretment Ml be dttmtd to bt made separately with a U 
R til way Administrations or transport agent r or other persons who shad 
be carrier < for an) portion of the transit 

Wiinfss Signature of sender 

(Signature) f Father’s name 

Rank or < 

Residence (.Cult Age 

Witness 

(Signature) Proftssion 

(Residence) Residence 

(To bt filled up by Goods Clerk) 

Particulirs of picking 

Date Goods Clerk 

RISK NOTE M E”: 

\n agreement in iisk note foim L si s ied by ihe Lonsigqor 
is used by i Railwiy administration when booking elephints or 
horses of 1 dtelaiul value evLeeding Rs 500/- a head, mules 
camels oi horned tattle Rs 50/- a head, donkeys, sheep, goats 
dogs or other animals Rs 10/ i held, without the payment of the 
ulditionil rite as lulhonsid by b 7$ of the Rulways Aet WhetT" 
nrnids arc booked under this risk note the Railway is liable only 
uplo the amounts hxtd by S 7^ of the Railways Act, namely, 
Rs 500/- a head toi elephants m horses, Rs i0 - i head for mules, 
Lamels, oi horned utile and Rs 10/- a head for donkeys, shetp, 
|Z(>its, dogs and other inimals. pnivideJ an) loss pr damage m 
J iused by its neglige u or that of its servants The foim of_ 
Risk Note L is given below — C 

RISK NOTE FORM Ei_ / t 

[Approved by the Governor General m Council under section 72 (2) (W 
of the Indian Railways Act, IX of 189QJ 
To be sued when booking elephants at horses of a declared tdhte exceeding 
Rs 500 a head, males, camels or hpmed cattle Rs 50 a head, donkeys, 
sheep, goats, dogs or other ammdls Rs 10 a head, without payment 
of the percentage on value autkoniedi in section 73 of Act IX of 1990, 
as amended by section 4 of Act iX of 1096) 


Station. 



Administration for despatch to station the animal 0) 

mentioned below, for which — -base received Railway ticket No 


of this date. 


I 

And whereas-have paid to the said Railway Administration only 


their ordinary freight charge without any extra charge for insurance, 

And whereas the said Railway Administration fm such ordinary freigh 1 
charges holds itself responsible for proved damages to (each of) the said 
animal (a) caused by neglect or miuronduct of its servants to the extent 
of the value mentioned below , 

And whereas the said Railway Administration has notified that it will 
not be liable for damage or loss arising from fright ui resliveness, 01 delas 
not erased bv the negligence, or misconduct of its stivants and surh 
me 

condition is iccepted by - 

us 

I 

-, the undersigned do in consider itinn of the foregoing terms and 

UL 

conditions hereby agree and undertake that Lhc responsibility of the said 
Railway Administration and all other Railway Administrations woiking 
in connection therewith, and also ill othtr transport agents or cimers 
employed by them respectively, ovci whose Railways or by or through 
whose transport agency or agencies the said animal (r) may be earned UL 
transit from station to station, fo7 

the loss, destruction or deterioration of or damage to, (each of) the slid 
animal (/) shall not exceed the \aluc mentioned below — 


No. 


Animals 

Description 


Value 

of 

e ich No 


\nnnah 

Description 


IValue 
of each 



Rs 

Elephan s 

500 

Hones 

500 

Mules 

50 

Camels 

50 

Horned cattle 

50 


Donkeys 

Rs 

1(1 

Sheep 

10 

Coats 

10 

Dogs 

10 

Other animals 

10 


(Signature) 

(Residence) 


Wrnus 


Signature of sender 

1 Father's name 

Caste Age 


WlTNML 

—t (Signature) Profession 

l Residence) Rqid cn cc 

a ifaui ■ ft—The wonts m ifafar should be seared out by the 


clerk 
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RI3KN0TE“F , ! 

When horses, mules and pontes* are tendered for despatch in 
cattle truck br horse wagons instead of in horse boxes, 'the prac¬ 
tice of a Railway Administration is to book them subject to an 
agreement in risk ( note Form “F 17 signed by the consignor which 
exempt the Railway from all liability in excess of Rs. 50/- per 
head for any loss, destruction or deterioration of or damage to 
any such pnimal despatched under the note. But the Railway 
will not be liable even to pay for this limited liability unless the 
loss or damage is caused by negligence or misconduct or that of 
its servants. The reason for this limitation of liability is that the 
rate for carriage in cattle truck or horse wagons is lower than 
the horse-box rate. The form of Risk note F is given below :— 

RISK NOTE FORM F: 

[Approved by the Governor-General in Council under section 72 (2) (&) 
of the Indian Railways Act, IX of 1B90-1 
(To be used when booing horses , mules and ponies , tendered for despatch 
in cattlc4mc\ or horse^wagons instead of in horse-boxes). 

' 9 Station. 

.. 193 . 

Whereas the consignment of 
me 

tendered by -, as per Forwarding Order No of 

us 

(date), for despatch by the Railway Administration to . . 

station, under Railway Receipt No of 

my me 

(date), at - , request and in consideration of the payment by — of 

our us 

cattlertruck or horse-wagon rate in lieu of horse-box rate, loaded in rattle- 
trades or horse-wagons instead of horseboxes to be so earned to destination; 

And whereas the said Railway Administration has notified that it will 
not be liable for damage or loss arising from fright or restiveness, or delay 
not caused by the negligence or misconduct of its servants, and such con- 
me 

dithm is accqited by-: 

us 

1 

-, the undersigned, do hereby agree and undertake to hold ike add 

wa 

Railway Administration and dl other Railway Administrations wafting & 
connection {herewith, over whose Railways the said animal (s) may be 

caitied in transit from . station to ... 

harmless and free from dl responsibility in excess of Rs. SO, {per bead^fof 
any toss, destruction or deterioration of, or damage to, the said eta ip* 
meat during transit over the said Riihrxjr or utter ibSwqi 
CMftctlan therewith. 
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(Signature) ( Father's name 

Rank or { 

(Readme) I Caste Age 

Wmna 


(Residence) 


Residence 


RISK NOTE "G” s 

Ri«-k note M G M is used as an alternative to Risk Note U D,’ 
when the sender desires to enter into a general agreement for a 
series of consignments instead of executing a sepai ate Risk Note 
for each consignment. It is Risk Note 11 D ” with slight alteia- 
lions m the language so as to make it applicable to more than 
one consignment 


RISK NOTE “H” : 

Risk Nott *H 1 is used is in iltiinitise in R'sk Nott H, f 
when the sender desires to enter into a general agiecmcnt toi i 
sciits of consignments instead of executing a sepante risk note 
for each consignment It is in fact Risk Note 1 A” with only 
sueh alterations as are nece'sary to make it ippliuiblc to mo'c 
than one consignment 


RISK NOTE “X": 

We have already seen that a Rulwav \dmimstiatior s nut 
liable for any loss of oi damage to anv jiIjlIc mentioned in the 
second schedule to the Railways Act, ISW, exceeding Rs 100 
in value unless the consignoi declares the value and contents ot 
any consignment containing such an aiticle and pays oi under¬ 
takes to pay the additional rate, if requurd by the Railwiy 
Administration 1 . Where the consignoi dcelai ts the value and 
contents of such a consignment but does not pay or agree to pay 
the additional rate, the Railway accepts the consignment for 
carnage under an agreement in risk note Foim “X,” which 
relieves the Railway of all Lability for any loss of or damage to 
the consignment, howsoever caused The Railway need not take 
such a nak note, for even in the absence of a risk note, the Railway 
'will not be liable for any loss or damage But the Railway mints 


8 


cn k « a miner cf practice The form of risk Note “X 11 ii 
given below 

RISK NOTE FORM X: 

(Approved by the Covcrnor^Oaneral in Council Under Section 
72(2) (b) of the Indian Railways Act, IX of 1890). 

(To be used when the sender elects to despatch an "excepted* 
article or articles specified m the second schedule to the Indian 
Railways Act, IX of 1890, whose value exceeds one hundred rupees, 
without payment of the percentage on value authorised in section 
75 of Hlhi Act). 

Station 

194 

me 

Wheieas the Consignment of. . tendered by - as per 

1U 

forwarding Order No. ... (date) for despatch by the. 

Administration or their transport agents or carriers to .Station, 

under Railway Receipt No.of.(date), is charged at the 

ordinary rates for carriage, and whereas 1/we, have been required to pay, 
and elected not to pay, a percentage on the value of the consignment by 
way of compensation for increased risk. I/we, the undersigned do there- 
1 fore agree and undertake to hold the said Railway Administration and aH 
other Railway Administrations working in connection therewith, and also 
all other transport agents or earners employed by them respectively over 
whose Railways or by or through whose transport agency or agencies the 
said goods may be carried in transit from. Station to. 

Station harmless and free from all responsibility for any loss, destruction, 
or deterioration of, or damage to, the said consignment from any cause 
whatever before, during and after transit over the said Railway, or other 
Railway lines working in connection therewith or by any other transport 
agency or agencies employed by them respectively for the carriage of the 
whole or any part of the said consignment. 


Witness. Signature of sender 

(Signature). .. . . i Father’s name. 

Rank or j 

(Residence).* Caste .Age. 

Witness. 

(Signature). Profession. 

(Residence). Residence. 


RISK NOTE “Y*: 

Side Note 11 Y " is used as an alternative to Risk Note "X,* 
when the sender elects to enter into a general agreement fa a 
term not exceeding six months fa despatch of series of 
meats containing excepted articles spedfied in die fafad. 









to the Railways Act, 1890, exceeding Rs. 100/- in value without 
payment of the additional rate, instead of executing a separate 
risk note for each consignment. The form of Risk Note “ Y 11 is 
the same as that of Risk Note “ X ” except certain minor altera¬ 
tions in the language in order to make it applicable to more than 
one consignment. 

SUITS: 

Notice under S. 77 of the Railways Act 

No suit against a Railway Administration for the loss, des¬ 
truction, or deterioration of animals or goods or for refund of 
overcharges in respect of animals or goods carried by the Railway 
can be instituted unless a previous notice in writing of such claim 
is given to the Railway Under S. 77 of the Indian Railways Act. 
1890, within six months from the date of the delivery of the 
animals or goods for carnage. 

Person* entitled to we : -The person who can sue a Railw.i\ 
for any loss of or damage to goods nr animals delivered lu thr 
Railway, is the person in whom the property in the goods r«r 
animals is vested. As Baron Parke puts it, “the person whose 
property the goods are is prima jacie the party with whom the 
contract is made 1 .” Thus where the property in the goods still 
remains vested in the consignor after their drlivcry to the carrier, 
as where a vendor consigns the goods to the buyer reserving the 
right of disposal, the consignor is the only person who can sue. 
But where goods arc delivered to a Railway by the seller for 
conveyance to the hover and the receipt is made over to the buyer, 
the buyer alone, nho is the consignee, ran sue for any loss of or 
damage to the goods*. Similaily any person to whom the 
consignor has endorsed the railway receipt can institute a suit 
against the Railway for ary loss or damage as he becomes entitled 
to the goods by virtue of such endorsement 4 . 

Notice under S. 80 of the Civil Procedure Code 

Where a Railway is a state Railway administered by the 


2 


'Mulliwon vs. Carver (1043) 1 L T. (O. S.) 59; 

* See Sale of Goods Act, Suptra. 

a M. Be S. M. Ry. Co. Ltd. rr. Rnngaswami Chetti,. A. I. R. (1924) 
Ibis Mad. 517 
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Government of India! any suit against the Railway must he 
brought against the Governor-General in Council after serving a 
notice under 5 80 of the Civd Procedure. Code, specifying the 
cause of action the nunes and addresses of the turtles to the 
siUt, and the relief claimed at least two months prior to the 
institution of the suit besides seiving a notice to the Railway 
under S 77 ot the. Railways Act In default of serving a notice 
under & 80 ot the Ciul Pmuduit Code, the suit must fail 

Linntatton -Thi pi nod d limitation is the same as in tht 
Lise of a suit agunst i common nrrier 

Carriage by tea : 

Contract of affictqhtnunl A shipper who waits to ship 
goods by sen his to LntLr into a inntucl with i ship-owner unless 
he possesses i ship himsdt vVhui i shipowner igrecs 

to cury good' hy \v itei m to furnish i ship foi the purpose of 
so carrying goods, in return foi i sum ot money to be pud to 
him such i conti nt is cdkd i contract of affreightment, and 
thi sum to Ik pud is i died freight 1 A lontnit of affreight 
mept mu he {a) cithci mntmud in i document idled a charter 
puty or (h) rsidcnud b\ i d iuutr n 1 edlul i bill of lading 

Cbarterparty : 

When i shi) ownti grets to mn i complrti cargo of goods 
for a shipper or to furnish ship for ihil puiposc the contract 
of affreightment is almost ilw \>s set out in i Innnil document 
called a chartcrpaity which coni uni ihi turns and umditums 
under which the goods ik shipped \ chirterpirty miy eithei 
tiki the form of i Ilisl or demise if *hc *hip hy the shipnwnei 
to the shippci foi the puijKisi of driving tht goods the shippei 
hiring the ship foi sulIi pujpost oi contun in under! iking by 
the shipowner to carry tht goods the shipper undertaking to 
provide a full cargo The shippei under a chailerparty contract 
is called the charterer 

Where a chaiteiparty conti act takes the form of a demise 
or lease of the ship to the charterer, the charterer becomes for the 


1 Scrutlon on Charter parties and Bills of lading, 12th ed £ 



time being the owner of the vessel and the master and the crew 
bcoame for all purposes his servants and through them the posses¬ 
sion of the ship becomes vested in the charterer. A charterer by 
way of demise has, therefore, all the rights and is subject to all the 
liabilities of a shipowner. But where the charterparty is not by 
way of a demise, all that the charterer acquires is the right to 
use the ship for loading and carrying his goods and the owner¬ 
ship and the possession of the ship remains in the shipowner and 
the master and the crew continue to be the employees of the ship¬ 
owner. It is difficult to determine whether a charterparty is by 
way of a demise 01 an ordinary unt and the tendency of courts 
in recent times has been against construing a charter as a demise 
or lease. 1 The true test seems to be as observed by Lord Esher 
in Rumvall v. Gilchrist & Co.“ whether the owner has for the 
time parted with “the whole possession and control of the ship. 11 
Thus where a charter stipulated that the ship was "to be let for 
the sole use of charterers and for then benefit toi six months 
the owners supplying .iU ship's stoies, and paying crew's 
wages ” it was held that the charter was not a demise 

even though it uses the woids “to he let etc. 1 ' as the ship-owner 
did not part with the whole possession and control of the ship, 
having reserved the right l n pay ciew's wages 3 . But where a 
ship-owner purchased the ship for the purpose oi selling lL to the 
charterer on the terms that part of the purchase money would 
be paid at once and the balance on the expiration of the charter 
and where the charterparty provided that the ship was to be let 
to the charterer for four months, the charterer paying the wages 
of the captain and the crew it was held that the shipowner had 
parted with the possession and control of the ship and the charter 
was by way of a demise 1 . 

A charteiei may himself ship the cargo or enter into sub¬ 
contracts with separate shippers, who may ship cargo by the 
chartered ship under separate bills of lading. 


1 ScruttoD on Chart erparties and Bills ni Lading, 12th cd. p. 5; per 
Vanglian Williams, L.J., in Herne Bay Co. nr. Hution, (1903) 2 K.B. 
at p. b£9. 

a (1892) 1 Q. B. 253; (1893) A. C. 8. 

sjggnoa Coal fr Iron Co. vs, Huntley (1877), 2 C. P. D. 4(4. 

s Ibid, &oU Gikhrest fc Co., (18M) A.C. 8. 
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It has already been noted that a charterer by way of 
has all the rights and is subject to all the liabilities of a shipowner 
and he is to be regarded as the owner of the ship pro tmpoK 
(lA, for the time being) during the continuance of the charter* 
The effects of such a charterparty may be enumerated as 
follows 1 .-— 

( 0 ) The shipowner, being out of possession, would have 
no lien at common law on the goods shipped for the 
freight due thereon under the charter. 

(b) The shipowner, having ceased to be the owner, 
would not be liable to the shippers who ship goods 
through the charterer for any loss of or damage to the 
goods or for any acts of the master or the crew even 
if they did not know of the charter. 

(r) The master would be the agent of the charterer and 
delivery to him of goods bought by the charterer would 
deprive the unpaid seller of his right of stoppage in 
transit unless die bill of lading was made deliverable 
to the shipper or his order. Where the charter is not 
a demise, delivery tn the master would Ik delivery to a 
carrier and the light of stoppage in transit would 
remain 91 3 . 

(d) A charterer by a demise would be regarded as a carrier 
within the meaning of die Carnage of Goods by Sea 
Act, 1025, and would be entitled to aU the protection 
given theie to a shipowner. 4 

(*) A charterer by a demise would be entitled to the bene¬ 
fits conferred on an owner by Sees. 502 and 50? of the 
Merchant Shipping Ad, 1W 

Bilb of Udine s 

W hen the master or the owner of a ship has agreed with 
separate shippers to convey goods to the ptace of her destination, 
the ship is called a general r htp. The contract of affreightment 

1 Sautton on Charterpartie* and Bills of Lading. 12th ed.. p. Ik 

3 Baumvoll vs, Gilchrat St Co. (1893) A.C. 8. 

3 See the cam discussed on this point in the Chapter on Sale of C 

4 Art. I (a) of the Schedule XX. 



as to each parcel of goods shipped in a general ship nay he con¬ 
tained in a charterparty but is more usually evidenced by a docu¬ 
ment railed a bill of lading 1 . “ A bill of lading is in every case 
a receipt for goods shipped on board a ship, signed by the person 
who contracts to carry them, or his agent, and stating the terms 
on which the goods were delivered to and received by the ship 2 .” 
A bill of lading, unlike a charterparly, is not the contract but only 
an excellent evidence of the terms of the contract 3 . 

The iiine of Bill of Lading : 

Hie contract of affreightment in Ihe use ol a bill of lading 
is usually concluded before the bill of lading is issued. The con¬ 
tract is concluded and the bill of lading is issued in the following 
manner. The voyage is first advertised, usually by means of 
shipping cards. Then prospective shippers book different spaces 
on the ship for their goods by means of a freight engagement 
notes . In most cases there 15 a concluded agreement between .1 
shipper and the owner as soon as the shipper books a space, the 
shipper being deemed to have agreed to ship his goods and the 
shipowner being regarded as having agreed to carr) the same on 
the terms of his usual bill of lading 4 . The shipper then delivers 
his goods to those who are in charge of the ship and is given in 
exchange a mates receipt signed by one of the ship's officers or 
the ship's agent which shows that the goods have been delivered 
to the ship. The shipper then usually preserves three forms of 
bills of lading appropriate to the transaction and fills them up 
with the necessary details. These forms along with the mate's 
receipt are then taken to the shipowner who signs them and 
returns one of the signed bills of lading to the shipper, retaining 
ihe other two signed bills ot lading and the mate's receipt for 
himself. 

Form of Bill of lading : 

“The usual form of bill of lading is the ‘shipped* bill of 
lading, so called because it usually commences with the words 

3 Scmtton on Gharterpartiei and Bills of Lading, 12th ed. p. 1 

• Ibid, pi 9. 

•Per Lord Bramwdl in Sewell 0 . Burdick (1684), 10 A. C. 106. 

9 IfcSmith’i Mercantile Law, 13th ed., p. 362; De dermnut or. General 
•Ibid, I Go. (1891) 7 T. L R. 187. 
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' shifted in apparent good order and condition * or words to the 
like effect, and acknowledges the actual receipt ot the goods on 
board a named ship 1 . 1 ’ 

But there is another form of bill o£ lading which simply 
acknowledges that goods have been received by the shipowner 
for shipment and does not admit whether the goods have been 
put on board a ship or not. These bills of lading are known as 
“received for shipment " bill of lading. Where the bill of 
lading is issued in India, the canicr, whether the ship¬ 
owner or the charter as the case may be, must under 
S. 7 of the Carnage oi Goods by Sea Act, 1925, issue a 
'shipped* bill of ladiug if the shipper so demands. But if the 
shipper has previously taken a “received for shipment' 1 bill of 
lading or a similar document of title he must surrender it when 
he takes a 'shipped 1 hill of lading. The earner may, however, 
at his option note the fact of shipment and the name or names 
of the ship or ships upon which the goods have been shipped on 
a bill of lading already issued instead of issuing ii fresh u shipped” 
bill of lading and on such noting the bill of lading already issued 
will be deemed a ' shipped' bill of lading. 

A bill of lading usually contains a statement as to the condi¬ 
tion of the goods aud a bill of lading issued in India must state 
the apparent order and condition nf the goods 2 , The carrier 
cannot evade this obligation »n India by stating “ weight, quality 
and quantity unknown." Where j bill ol lading stiles that the 
goods have been shipped in '‘good order and condition" it will 
amount to an admission that the goods were in good order and 
condition at the time of shipment so far as could have been 
judged by thr exirrior nf the goods. 

Requirements under the Curiags of Goods by Son Act : 

Under the carriage of Goods by Sea Act, 1925, a hill of lading 
including a similar document of title Issued in respect of cargo 
shipped from an Indian port must contain the following:— 

(a) It must contain a clause paramount, i*., a statement 


* Smith 1 ! Mercantile Law, 13th cd., pi 332. 

■Article HI, r. 3 (c) of the Schedule to the Carriage of Goods Ip 
Act, 1925. 
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that it is to have effect subject to the rules laid down 
in the Act 1 . 

(6) It must contain statements showing among others 
(f) the leading marks necessary for identification of the 
goods as the same are furnished in writing by the 
shipper before the loading of such goods starts, provided 
such marks are stamped or otherwise shown dearly 
upon the goods if uncovered, or in the cases of cover¬ 
ings in which such goods are contained, in such a 
manner as should ordinarily remain legible until the 
end of the voyage; ( 11 ) the number of packages or 
pieces or the quantity x weight, as the case may be, 
as furnished in writing by the shipper; and (in) the 
apparent order and condition of the goods; provided 
that no carrier, master or agent of the carrier, should 
be bound to state or show in the bill of lading any 
marks, number, quantity or weight which has reason¬ 
able grounds for suspecting not accurately to represent 
the goods actually received, or which hr has had no 
reasonable means of checkings 

Effects of a BiD of Lading : 

The effects of a bill of lading issued under a charterpaity are 
as fallows 

1. A bill of lading is binding oi the shipowner if signed b) 
the mastn within the ordinary scope of his authority even if the 
ship is chartered unless the charter amounts to a demise, or the 
shipper knew ol the cvisleuce of the charter Jt the time of ship-, 
ment and the shipper can sue the owner if the goods are lost or 
damaged by any Lausr not excepted in the bill of lading. In 
Sandcman v . Sewer 1 , A, the shipowner chartered a ship to C, the 
chartciei. to sail in X, and load from C’s agent there. The 
charterparty provided that the master should sign bills of lading 
without prejudice to the charter (i>., without conflicting with 
any provision of the charter). At X goods were shipped by 
shippers who knew nothing of the charter, under n bill of lading 
signed by the master. It was held that the shippers could sue A, 

Ad, 1929, 9. 4. 

Stitabk. 


1 Carriage of Goods bf Sea 
aibjm r. 3, Art. Ill of the 
”IbU,i R6 )' LE 2 Q.B. 86. 



UW RELATING TO C*ttAGI OF GOODS 


the master having signed as his agent. Similarly the shipowner 
will not be able to rely on any restriction on the authority of the 
master to sign a bill of lading in a particular form im posed under 
a charterparty which otherwise would be within the ordinary 
authority of the master unless the shipper knew of the terms of 
the charter 1 * * . 

2. Where a bill of lading is issued to a shipper, other than 
the charterer, who ships goods on a ship which is chartered by 
way of a demise, the charterer alone is liable for any loss or 
damage to the goods covered by the bill of lading whether the 
shipper knew of the charter or not J . 

3. Where a shipper has notice that the ship is chartered and 

that u p dcr the charter the rpaster is the the charterer 

in signing bills of laduig, the shipper can fcMLTthe charterer only 
for any loss fln.dam.ige even ir (frit dteitarttAnes not amount to a 
demise. ln'Sajiiuel v. West Hartlepdol Si earn Navigation Co* 
a shipper,shipped oil in a chartered ship under a bill of lading, 
the rttyfrafl providing that the charterer's form of bill of lading 
was to be used. The bill of lading was in fact signed by the 
master on the charterer's form. It was held that the shipper 
could nut sue the shipowner as his contract was with the 
charterer. But it was held in Manchester Trust v. Furness, 
Willy & Go 4 * * that a mere lcfcrencc of a charterparty in a bill of 
lading by inserting a clause like “ all other conditions as per 
charter ” does not fix the shipper with knowledge that the master 
was signing the hill of lailirg as the agent of the charter unless it 
is expressly stated in the hill of lading or a Lopy of the charter 
is annexed to the hill nf lading*. 

4. Where the charterer is himself the shipper, the bill of 
lading is to be regarded as merely a receipt for the goods and 
cannot vary the terms nf the charter unless the parties expressly 
and clearly intend to effect such variation. As Lord Bramwell 
observed in Wagstaff v. Anderson 8 , “ to say that the bill of lading 
is a contract, superseding, adding to, or varying the former con- 

1 Scrutton on Charterparties and Bilb of Lading—12th Ed., 59. 

SBsumvol! tv. Gikhrot, (1893) AC. 9. 

•(1906), 11 Com. Css. 115. 

4 (1895) 2 QlB. 539 (C.A) 

•The Draupner (1910) AC 450. 

•(1880), 5 C.P.D. at p. 177. 
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tract, is a proposition to which I can never consent” If the 
holder of a bill of lading is an agent of the charterer the effect 
of the hill of lading would be the same 1 . In Rodoeanachi p. 
Ifilhum 2 the master of a chartered ship was authorised, under 
the charter, to “sign bills of lading, at any rate of freight and 
as customary at port of lading, without prejudice to the stipula¬ 
tions of the charter.” The charterer shipped goods under the 
charter and the master signed a bill of lading containing a 
Stipulation that the shipowners would not be liable for “the 
negligence of the master and the crew ” which was not in the 
charter. The goods were lost through the negligence of the 
master. It was held that the master could not insert a clause in 
the bill of ladjqA^fht prejudice j>f the charter and the bill of 
lading was nyaolty *<qeceij3t and the shipowners were liahle. 

5. Where a to a chaitorA^who is also 

the shipper, is transferred tfr b'Uonafide transforeeVd^ value with¬ 
out notice of the tains'of'flie tJiarlerparty the Wflopifft cannot 
rely on the charterparty as against such transferee an^T^lKiund 
by the terms of the bill of lading. The position would be^the 
same as against a shipper or an endorsee fmm him who takes a 
bill of lading in ignorance of the terms of a charterparty:* Ip 
the Patlia* a ship was chartered to C under a charterparty WttEh 
relieved the shipowner of liability for certain excepted perils 
including “restraint of princes.” F shipped goods to G in 
ignorance of the charter and the master signed a bill of lading 
containing only an exception of 11 perils of the Sea The goods 
were lost for “restraint of princes.” In an action by G, who 
fos also ignorant of the charter, against the shipowner, it was 
held that the shipowner was liable as the bill of lading did not 
contain an exception of “ restraint of princes ” and that the bill 
of lading was not affected by the terms of the charter of which 
both F and G were ignorant. 

The effects of a bill of lading whether issued under a charter- 
party or not are as follows 

1. A bill of lading signed by the master within the terms 
of his authority is prima jade evidence against the carrier (i>., 


’San Roman (1872), L.R. 3 A. fc E. 583, 592. 
15^1886), 18 Q.&D. 67. 

•Ibid, UL 3 A. k E. 436. 
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the shipowner or the charterer, what the charter is a or 
the bill of lading u signed by the master u the agent of the 
charterer to the knowledge oi the shipper) that the quantity or 
weight of the goods stated therein has been delivered on the 
ship 1 . If the carrier cannot deliver the full quantity he will be 
liable for any deficiency unless he can prove that the quantity 
stated m the bill is incorrut J Under the Carnage of Goods by 
Sea Aet, 1925% a bill of lading must show the number of packages 
or prices or the quantity nr the weight and the apparent order 
and condition of the goods which are prtma facie evidence against 
the earner. The carrier will be liable foi any deficiency in the 
weighl or quantity oi package s and >f the goods 

as staled unless he canj the hill of 

lading relal 

ladu tie transferee 

foi _ are conduuve 

niei have not in fact 

statements as to fhnr quality, quantity or 
correct and the Lamer will hr luble to the transferee 
ivery or deficiency in the quality or quantity or weight 
nods as st ited in the bill of lading 4 But the coiner will 
liable even to a transferee for value it the hill was obtained 
^representation oi fraud of the holder of the hill oi the 
shippei nr some person undci whom the holder claims or if the 
holder knew at the time of the transfer of the bill to him that the 
statements in ihe hill were incorrect 1 

1 In the cast of a bill of lading issutdjn India, the shipper 
is deemed to guuiantte the accuracy of the statements, furnished 
by him eg, as regards the quality nr quantity of the goods and 
incorporated in a bill of lading mcl is bound to indemnify the 
c inter for any loss, damage or expenses in sing from iny m- 
ceuracy in such statement eg, when the earner becomes liable 
to a hnnafidc trai sftrec for value” 

4 Where any particular weight of a bulk cargo is accepted 

1 Carnage of Goods by Sea Act, 1929, r 4 Art HI of the Schedule. 

*Smith rv Bedouin $ N Co (1896) AC 70 
* A 2, Art III of the Schedule 
, 4 Brown us. Powell Goal Go (1879), LR. 10 CP 562 
"Veiled w. Boyland (1866) LR 1 CJ». 381 
•Carriage of Goods by Sea Act, 1925, r, 5, Art III of tb^ Pr^ 
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by a third party other than the carrier and is incorporated as such 
in a bill of lading issued in India, such weight as stated in the bill 
of lading will not be prime fade evidence against the carrier and 
the shipper will not felso be deemed to guarantee the accuracy 
thereof and the carrier will not be liable for any deficiency in the 
weight even to a transferee of the bill of lading for value. 


BOIof Lading. 




A bill of lading has been defined as a document of title in the 
Sale of Goods Act 1 . Its function is twofold, namely, (a) it 
serves as an evidence of the contract between the shipper and the 
carrier and fdhidt —-vg* as a symbol o f the goods shipped. In 
the latter of tide in the 

sense that ad a symboli¬ 
cal transfer .^^huiu of the 

transferee as it me parti^^^^Rr The 

transferor may intc^^^^^^Risfer absolul^^^^^Rmt in 
the goods or (h) flP^nTW”property conditu^^^^^^Rp 
acceptance of bills of exchange for the price or (c) 
gage of the goods as security for an advance or (d) 
pledge of the goods for the same purpose or {e) to phss no 
at all in the goods as when no consideration is paid for the tra^^R 
The function of a bill o f lading as a document of title is ipv 
ably summarised by Rowcn L. }. in Sanders vs. Maclean 4 in iie 
following words:— 

"A cargo at sea, wliile at the hands of the carrier, is 
generally incapable of physical delivery. During this period 
of transit and voyage, the bill of lading by the law merchant 
is universally recognised as its symbol; and the indorsement 
and delivery of the hill of lading operates as a symbolic deli¬ 
very of the cargo. Property in the goods passes by such indorse 
ment and delivery of the bill of lading, whenever it is the 
intention of the parties, that the property should part, just 
as under similar circumstances the property would pass by an 
actual delivery of the goods, t And for the purpose of passing 
such property in the goods and completing the title of the 


*S. 2 (4). 

• Sewell w. Burdick (1884), 10 A.C. 74. 

*ta*Senitton m Gharterpartiei and fills of Lading, 12th Ed pp. 190,191. 
a Jbid, / tf 83 >> II QW 327 at p, 341. 
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indorsee to full possenoa thereof, the hill of lading, udifll 
complete delivery of the cargo has been made ou shore to 
someone rightfully claiming under it, remains in force as a 
symbol and carries with it not only the full ownership of 
the goods, but also all rights created by the contract of 
carriage between the shipper and the shipownei / It is a key 
which, in the hands of a rightful owner, it intended to 
unlock the door of the warehouse, floating or fixed, in whidi 
the goods may chance to be ' 


Transfer of Bill of Lading: 

A bill of lading making goods deliverable 1 to ordei” or "to 
order or assigns” ot the consignee or "to order' 01 "to order or 
assigns’ 1 * of a blank name is by mercantile custom negotiable by 
indorsement and delivery antj^aginmr ^ppp-making goods 
deliverable to bearer is similarly negotiable by mere delivery^ 
But a lull of lading, which makes goods deliverable to a specified 
pqpson fed does not show on the face of it that it is transferable eg 
where it%xs nut show that the goods arc deliverable to tht "order 
ju assigns” of the consignee or of a blank name, is not negotiable.* 
Indorsement may be effected by the shipper on the consignee 
wnt|Ag his name un the back of the hill The indorsement may 
be "m full 11 nr special te, in favour of a specified person in which 
case the indorsee tiansicrs it again only by icindorsmg it. 4 The 
indorsement may, however, be “ m blank ’ in which case the bill of 
lading may be tramfened again by mere delivery 1 


jjBOla of 


if Negotiable Instrument* z 


Although a bill of lading, which makes goods deliverable to 
ordei” or "to order or assigns” of a named person or a name left 
blank ur "to bearer”, is negotiable by indorsement and delivery or 
delivery only as the case may he, and property m the goods may 
pass if that was the intention of the parties to the transfer, yet 
such a bill of lading cannot be regarded as a negotiable instrument 


1 Bills of Lading Aet, 1855, S. 1. 

i Scrutlon on Chartcrparty and Bills of Lading, 12th Ed. p. 1B7 

* Henderson w. Comptotr d' Esoompte de Paris (1873), 4 L R. 5 px. 
£3 it 59. 

4 Lkkbarrow w. Moon (17SK), 5 TJt 483. 

•Per Lord Sefixmme in Sewell s*. Burdkk (1884), 10 AC 74 at * 



The characteristic feature of a negotiable instrument is that a 
holder in due oourse acquires a valid title to the instrument, even 
as against the true owner, irrespective of any defect in the title 
of his transferor in all cases excepting when he derives his title 
through a forged indorsement 1 But the holder of a bill of lading 
takes the bill subject to any defect in the title of his transferor or 
any person from whom his transferor derives his title whether ht 
u a holder for value without notice of such defects or not" Thi 
difference between a negotiable instrument and a bill of ladin s 
is, therefore, that m the former case a holder in due course takev 
a better title than his transferoi, where in the litter case the holder 
takes only such title as his transferor possesses Thus where A 
ships goods to C and sends the hill of laitu g to C along with i 
bill of exchange foi the price on the condition that V tan take the 
bill of hding on auiptmiLihft-bill of exchange, the intention oF 
the parties is thiWW'properly ft the goods will only pass in 0 s 
acceptance of the bill of exchange* If C tikes the bill of lading 
wrongfully without accepting the bill of exch ingt and indorses it 
in favour of D who takes it bnnafide and for value, D Will have 
no title to the goods is against A though ht wis not lwfre of the 
defect in C’s title A bill of 1 lding is, therefore, negotiable only < 
m a popular sense and not in a technic ll sense 1 

But in the following cases a bnnafide transferee for value With 
out notice acquires a bettei title thin his tunsfcroi even in the 
case of a bill of lading — 

(a) Where an unpud vendor has parted uith the prnpcrtv 
in the goods absolutely and has handed over the bill 
of lading to the consigner, a bonofidc indorsee for value 
from the Lonsigi ct of the hill of tiding would tike thJ 
goods free of the right of the vendor to stop the goods 
in transit 11 

(b) Where a bill of lading issued under *a charterparty b\ 
the shipowner to the shipper whether the charterer or 
not, differs in its terms from the chatter, the shipper 


1 S 58 of the Negotiable Instruments Act, alio see the chapter op 
Negotiable Instruments 

1 Curney w Behrend (1B54), 3 E A B at pp 633, 634 
1 Sale of Goods Act, S 25, 

1 ,. 4 Scrutton on Charterparties and firils of Lading, 12th od p 188 
a jhJg v §crattM on Charterparties and thfe of Lading, 12th ed p 210 




if he i« the charterer or u aware of the charter 5 M 
bound by the terms of the chart**. But if the btll of 
lading is transferred by the charterer or the shipper, 
who if aware of the charier, to a 1 boiufide holder for 
value who takes it ignorant of the terms of the charter, 
such transferee will take the bill unaffected by the terms 
of the charter eve .11 though the agent of the shipowner 
who signed the bill of lading had no authority to sign it 
provided it was within the ordinary authority of the 
agent and the difference in the terms of the bill ol lad¬ 
ing was not obtained by fraud of anv previous holder 1 * 
Thus if any clause contained in the charterparty limiting 
the liability of the shipowner is not incorporated in the 
bill of lading, a bonafide indoisec lor value of the bill 
of lading would take it free from the opeiatinn of such 
dausc limiting the liability and can sue the shipowner for 
any loss m damigr which is not excepted m the bill of 
lading though it might have hern so m the charter- 
party.- 

(r) Where 1 mu cant lit agent is, with the consent of the 
otvnei, in possession of the bill nt lading in respect of 
the shipment of those goods, an 11 dursce or transferee for 
value of the bill of lading from him whether bv way 
oi sale, mortgage or pledge would acquue a valid title 
of the goods as against the tiue owner, provided the 
indorsee or tiansfcrec acts 111 good faith and has not 
noticed that the agLnt has no right to ti insfer the bill 
of lading 

(*/) Where 1 person, having sold goods, continues 111 posses¬ 
sion of the lul 1 of lading in respect of the goods, a transfer 
oi the bill of lading by him or his mercantile agent 
whether by sale, moitgage or pledge, would confix a 
valid title in lespcct oi the goods to any transferee for 
value who lakes the bill in good faith and without 
notice of the previous sale 4 

1 Mitchell pj Scaife (1815), 4 Camp. 298. 

•The Patna (1871) LR S A & E. 436; Chappel vs. Comfort (1861), 
10 a B. N. S 802; Manchester Trust vs. Furness (1895) 2 Q B. 
539; Tbrner vs. Hap Goolam (1904) A. G 826. 

•Sale of Goods Act, 5. 27$ Contract Act, 5. 178. 

4 Sale of Goods Act, & 30 (1); 
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(ff) Where a person, having bought or agreed to buy goodi) 
obtains, with the consent of the setter, possession of the 
bill of lading in respect of the goods before he becomes 
the own tf of the goods, as when a purchaser under a 
hire purchase agreement obtains the bill of lading before 
any instalment of the price has been paid, a transfer of 
the hill of lading whether by way of sale, mortgage or 
pledge would pass a valid title to the transferee as against 
the original seller provided the transferee lakes the bill 
for value and in good faith and without notice of any 
lien or other right of the original seller . 1 

Warranties and Terms: 

A contract of affreightment, whether contained in a charter- 
party or evidenced by a bill of lading, contains statements, which 
arc either of facts as then existing e.g., the then position or condi¬ 
tion of the ship or are promises for the future e.g.. that the ship 
will be ready to load by a given day. Statements as to promises 
for the future are usually to be found in a charter party and are 
absent in a bill of lading; for a bill of lading is issued after the 
goods have been shipped or delivered for being shipped whereas 
the process of shipping and loading in the case of a charterparty 
takes place after the signing of the charterparty. The statements 
in a contract of affreightment are either warranties or terms. A 
warranty in a maritime contract as in a marine insurance contract 
denotes a term which is usually called a “condition” and which 
it so essential to the contract that its non-fulfilment entitles the 
party relying thereon to repudiate the contract. “It is either an 
affirmation nr promise of the existence of some fact or facts upon 
the non-existence of which the contract ceases to exist .” 8 A term, 
on the other hand, means any affirmation or promise which is not 
so vital as to make the contract dependent upon its truth. It 
corresponds to a warranty in an ordinary contract and its breach 
only gives rise to a right for damages to the aggrieved party* 
Whether a term in contract of affreightment is a warranty or a term 
is to be determined by the court from the intention of the parties to 
be gathered from all the surrounding circumstances . 8 In Suger vs, 

WM, S. 30 (2). 

* Commercial Lain of the World, VoL XQX, p. 020. 

Hjfthu w. Burra (1869), 3 E Sc 751. 
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her, or Charterers to have the option of cancelling the agreement. 
Duthie 1 a ship was chartered to be ready on or before 10th Novem- 
lt was held that such readiness was a condition precedent or 
warranty, the breach of which would entitle the charterer to cancel 
the agreement. The same charter also contained a clause that the 
Captain should attend daily at the broker’s office to sign bills of 
lading. It was held that such a daily attendance was only a term 
and not a warranty. 

A party entitled to repudiate a contract uf affreightment for 
breach of warranty may waive it and treat it as a mere term and 
sue for damages for its breach. In the case of a bill of lading 
disputes occur very rarely as to whether a term is a warranty, or 
not because the shipper can hardly discover a breach of warranty 
before the ship has sailed and has no opportunity of taking his 
goods back and the shipper has to seek his remedy by way of 
damages in case of any breach of warranty. 

Warranties may be either express or implied by law. 

Implied Warranties: 

The following wairanties are implied in every contract of 
^affreightment unless they arc excluded by clear and unambiguous 
words 2 :— 

(1) Warranty of Seaworthiness A earner by contracting 
to carry goods in a ship impliedly warrants that his 
ship is seaworthy for the purpose 'if the particular 
voyage, 3 4 that is, she is fit in all respects to carry her cargo 
safely to its destination, having regard to all the ordinary 
perils to which such a cargo would be exposed on such 
a voyage.* 1 The seaworthiness must exist not only at 
the commencement of loading but also at the time of 
sailing from the port of loading. 1 

In Cohen vs. Devidson, u a ship was chartered to proceed to a 


1 (I860) 8 CB .N.S 45. 

“Rathbone vs. Mclver, (1903) 2 KB. 378 ; Eldenlic vs. Borthwick, 
(1905) A C 93; Nelson sv. Nelson, (1908) A. C. 16; Chartered 
Bink vs. B. I. S. N. Co., (1909) A C. at p. 375. 

8 Steele tv. State Line Steamship Co. (1877), 3 AC. 72. 

4 Hedley vs. Pinkney S. S. Co„ (1894) AC. at p. 227 j Maori King 
vs. Hughes (1895) 2 Q. B. SO. 

"Scmtton on Charterpartiet, 12th ed. p. 99. 

* (1877) 2 QJ.D. 455. 
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a wharf in a river and there take on board a cargo and sail for 
another port. It was found that the ship was seaworthy when 
she began to load but unseaworthy when she put to sea. It was 
held that the shipowner was guilty of breach of warranty for sailing 
to make the ship seaworthy at the time she put to sea after loading. 

There is no fixed standard for determining seaworthiness. 
Seaworthiness is a relative term and varies according to the nature of 
the voyage and the cargo to be carried. Thus a ship may be sea¬ 
worthy for a voyage in home waters but unseaworthy for a voyage 
across the Atlantic 1 or for a -voyage at one season of the year and 
not for a voyage at another season. Similarly a ship carrying wheat 
may be seaworthy without a refrigerating machinery or one which 
is out of order but a ship carrying frozen meat must have a 
refrigerating machinery in order before it sails in order to bi 
seaworthy. Thus in Mauri King v*. Hughes, 2 where frozen meat 
carried by a ship was damaged by a breakdown of the refrigerating 
machinery due to i defect which existed when the voyage started, 
it was held that the warranty uF seaworthiness was broken and thi 
shipper was entitled In recover damage from the shipowner, though 
the bill of lading provided that lk the steamer shall not be account 
able for the cnnditinn of goods shipped under this bill ol 
lading, nor for any hiss or damage thereto arising from failure 
or breakdown of machinery 11 . If, however, the defect due to wire 1 
the machinery broke down arose after the voyage had started, 
the shipowner would not have been liable as the damage would 
have come under the exception. In this case the exception did 
not expressly limit the liability of the shipowner for unscawurlhi 
ness at the start and heme he was held liable. Similarly in Stanton i 
ps. Richardson,'* it was ncld that the charterer was entitled to 
cancel the chartcrparly where it was found that the chartered shi' 1 
was seaworthy to carry any cargo except wet sugar which was tl - 
cargo to be carried under the charterparty and for which the <hv 
had not pumps of sufficient capacity. 

Where a voyage is to be performed in different stages, during 
which the ship requires different kinds of, or further, preparation 
or equipment, there is an implied warranty that at the commcncr- 


1 Smith's Mercantile Law, 13th ed. p. 340. 
Q.B. 550. 

• |btf(W5), UL 9 C.P. 390. 
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moot of each stage the ship is seaworthy m respect of her prepara¬ 
tion or equipment for the purposes of that stage. Thus when 
a voyage includes a stay m a port of loading, sailing down a three 
to the open sea and then an open sea voyage, there arc three stages 
in the voyage and at the commencement uf each of the three stages 
she should be seaworthy for the purposes of that particular stage. 
Thus while sailing down the river, it will be enough tor her to 
sail with a river crew and without the heavy equipment necessary 
Cor a sea voyage. Bui while taking to the sea she must have 
a seagoing crew and the heavy equipment necessary Cor a sea 
voyage in order to be seaworthy 1 * * 4 

Where the undertaking as to seaworthiness is biokcn ard the 
shipper discover il Ixioie the voyage begins he (.an treat the 
an trad as repudiated by the. shipownu and refuse to kiad his 
goods. But if he diSkOsus the breach subsequently he Lan recover 
any loss sustained by him by leasnn of the unsrawnrthiness Under 
the common law a shipownu is absolutely liable for any loss caused 
by unseaworthiness at the starting nt the voyage even where the 
unseaworthincss would not he discovued with all the care ard 
diligence unless he is expressly pmtcLtcd trorn such liability by 
exceptions in the chartei or the bill uf lading.** But under the 
Carnage* id Goods hv Sl.i \lL 1925' the undertaking of the ship¬ 
owner is only to exercise due diligence to make the ship seaworthy 
where goods aic shipped under i bill of liding whether under i 
chartei party or not r lhe shipowner is not, the etore, liable in 
uses of shipments undei hills ot lading issued in India for any 
unseaworthiness which could not be disumud by due diligence or 
cart But undei the carnage of goods by Sea Act, 192S, 1 the 
shipowner cannot, bj any express pruusinn in a hill of lading, relieve 
himself ot his Liability for any loss uused by^his neglect or default 
in exercising due diligence to make the ship scawmthy which he 
is still permitted to do under the common law where goods are 
shipped undei a iharferpart). 1 

(2) Implied turn only of reasonable dnpalch In every 
contract of affreightmei t the carrier impliediv undertakes that the 

1 Mcfaddrn vs Blue Star Line (190$) 1 K. B 697. Wade w. Cocker- 
hue (1905), 10 Com Cas. 115; Rid k Co., w. Page, Son k Esrt, 
(1927) 1 K B 743, 

* Bank of Australu pc Clan Lane (1916) 1 K. B. 39, 

•Ait II, r. 1 

4 Art. II, 46. 
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ship “shall be ready to commence the voyage agreed on, and to 
load the cargo to be carried, and shall proceed upon and complete 
the voyage agreed upon, with all reasonable dispatch**. 1 A breach 
of this undertaking may amount to a repudiation of the contract 
or may give the shipper only the right to recover damages for 
any loss which he may have suffered due to delay. 

Thus if by a breach of this undertaking there is such delay as 
goes to the root of the whole matter, and deprives the charterer- 
or the shipper of the whole benefit of the contract or entirely 
frustrates the object of the charterer or the shipper in shipping 
the goods, the charterer or shipper may refuse to ship 
or load the goods. 2 But if the delay is not so serious as to dis¬ 
charge the contract, the charterer or the shipper cannot refuse to 
load, but the carrier will be liable for damages unless the dday 
is due to some cause for which the carrier is not liable under the 
excepted clause in the contract of affreightment. In Mac Andrew 
vs. Chappie, 8 a ship was chartered “with all convenient speed, 
having liberty to lake an outward cargo for owner's benefit, direct 
on the way, to proceed to a named port, and there load a full cargo" 
The ship deviated to another port which was not “direct on the 
way 1 ’ to the named port and arrived at the named port a few days 
late. The charterers, thereupon, refused to load. It was held 
that the charterer was not entitled to refuse to load as the object 
of the voyage was not frustrated, but could recover damages for 
the dday. 

/ In some cases the circumstances which cause the delay may 
render the performance of the contract impossible and bring about 
what is called in the language oE maritime contract “frustration 
of the commercial purpose of the adventure.*' This happens where 
the ship is requisitioned by the Government before the voyage 
starts 4 or where the ship is detained at the port of loading by an 
order of the (vovernment as .1 result of war 3 or where the ship 
cannot sail due to blockade or where the ship is lost due to no 
fault of the carrier and 50 on. Where the contract becomes 

1 Scrutton on Charterpartiei and Bills of Lading, 12th ed. p. 107. 

2 Mac Andrew vs . Chappie (1866) L. R, 1 C P. 643 ; Freeman «■ 

g Tfijfcr (1831), 8 Bing 124. 

4 Bank Line w. Capet (1319) A.C. 435. 

tthh Navigation Go. vs. Sonter (1917) 1 K*B, 222, 



impassible of performance, the rights and obligations of both 
parties come to an end excepting that any party who has received 
any benefit under the contract, is bound to restore it to the other 
party under the Indian Contract Act. 1 / 

(3) Implied warranty against deviation In the absence of 
any express stipulation, the shipowner under a contract of affreight¬ 
ment^ impliedly undertakes to proceed in the ship without 
unnecessary deviation from the proper route of the voyage. 1 
Where the route is fixed by the contract, the route so fixed is the 
proper route. Where no route is fixed by the contract, the usual 
and customary route from the port to loading to the port of dis¬ 
charge could be the proper route 3 and this need not necessarily be 
the shortest route. 

Express stipulations authorising devialion are usually inserted 
in a charterparty or a bill of lading c.g., the ship may have “liberty 
to call at any ports in any order to sail without pilots, and to tow 
and assist vessels in distress, and to deviate for the purpose of 
saving life or property". A clause giving the ship “liberty tn call 
at any ports in any order'’ is, however* cn r tirued strictly and allows 
the shipowners to call at such ports only as are in the ordinary 
course of the named voyage. Any clause giving the ship liberty 
to deviate is always construed with rciercnce to the commercial 
object of the voyage and howevrr wide the clause may be, it will 
not justify any deviation inconsistent with the main object of the 
voyage. 4 

Deviation mav also be justified under the common law in the 
following cases a— 

( 0 ) Where the ship deviates to save human life, as from a 
wrecked or torpedoed ship lying outside the ordinary 
route, but not for the purpose of saving property apart 
from agreement. 3 

(3) Where the ship deviates in order to avoid some immi¬ 
nent peril, as by hostile capture, pirates, icebergs, nr 
other dangers of navigation. 0 

1 S. 65; See the rights of parties in case o\ discharge by supervening 
impossibility. 

»Uduc m. Wud (1888), 20 QAD. 475. 

•ttii, ftt Lord Eiler, MR. it p. 481. 

* Glynn n. Mrt tOw, (1803) AG. 351. 

'Sanmina w. Stimp, (1SS), 5 CM). 295. 

•Hm TeotoBk, (1172), UL 4 P.C 171. 



(r) Where the ship deviates for repairing damage trf the 
ship or the cargo . 1 

Unreasonable delay may amount to deviation as much as a 
departure from the usual route. Thus taking a ship in low “has 
been held to be equivalent to a deviation, and rightly so, seeing 
that the effect is necessarily to retard the progress of the 
towing vcsselj and thereby to piolong the risk of the voyage” 1 

The effect of unjustified deviation is to take away from the 
shipowner the protectu n given by the “excepted points” clause in 
a charterparty or a bill of lading and to annul the exceptions in 
the contract The shipowner will, therefore., be liable to thi 
charterer or the shippa as the case may be for any loss or damage, 
which the goods sustain, unless he can show that (a) the loss or 
damage is caused by any of the Lommon law exceptions, namely, 
the act of God or by the King’s enemies, or by inherent vice of 
the goods and (b) that the loss or d image by one ot these excepted 
causes was not, and could not li ivc been occasioned by the devu 
tion. 3 Practically the shipowiici can hardly prove the second 
proposition excqit where the loss 01 damage, is due to the. inherent 
vice of the goods. 

(4) Implied warranty by skipper not to ship dangerous goods 
without notice-—In every contract of affreightment there is an 
implied warranty by the shipper that the goods he ships are not 
dangerous or so packed that the) may be dingirnus It he ships 
such goods he will be liable to ary person who is injured by the 
shipment of such dangcious goods excepting whin the shipowner 
had notice of the dangeious character of the goods »ir ought to have 
known such dangerous character or had full opportunity of 
observing such dangerous chorai tei 1 In such a ljsi it will he no 
defence that the shipper took all reasonable caie to p.uk the goods 
In Brass vs. Maitland 1 a shipper shipped sixty tasks described as 
M bleaching powder” apparently sufficiently packed The powder 
contained chloride of lime, which corroded the casks, and 
damaged the rest of the cargo. It was held that in the absertt 

1 Phelps, lames fc Co vs Hill, (1991) 1 QB. 605 

■Per Cockburn C J in Seanminjpi vs. Stamp (1R80) 5 CPD at 
p 299 

1 Morrison vs Shaw Swill, (1916) 2 K3 781. 

‘Bttfidd *». Gooli, etc., Tttmport Co. (WlO) 2 KB 94 
•wam. c E It B 470. 
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of ofticc to the shipowner of the dangerous character of the 
goods, the shipper was liable for the damage caused, unless the 
powder was so well known an article that masters of ships ought 
to know of its dangerous charter and that it was no defence for 
the shipper that he had shipped the goods, packed as he received 
them from third parties, without negligence. 

“ Goods may be dangerous within this principle if owing iu 
legal obstacles as to their carriage or discharge they may involve 
detention of the ship." 1 In Mitchell v. Steel", a charterer shipped 
rice on a ship lor carriage to a particular port. The discharge of 
rice at the port could only take place with the permission of the 
British Government. The charterer knew this, but the shipowner 
did not and could not have reasonably known it. In consequence 
the ship was delayed at the port. It was heid that the charterer 
was liable to the shipowner ior the delay. 

The Duties end Liabilities of a Carrier by Sea under the 
Common Law s 

»A carrier by sea means the shipowner or a charterer by demise 
who carries goods for shippers. It cannot be laid down with any 
Amount of certainty whether the liability of a carrier by sea is 
like that of a common carrier or like that of a bailee for reward 
Mily. If he lias the liability of a common carrier then in the 
absence nf any express stipulation, he will be regarded as an 
insurer of the goods rntiustcd to him a^d he uril be liable for 
any loss of or damage to the goods unless caused by any of the 
common law exceptions, namely, («) the act of God, or 
(b) kings enemies, or (<) the inherent vice of ihc goods or (if) a 
'general average sacrifice 1 , without any negligence or deviation on 
the part of ihe carrier 1 . Bui if he has the liability of a bailee, 
his duty will be to take icasonablc care of the goods only jnd he 
will not be liable for .»ny loss or damage which has not been 
caused by his negligence*. In the earlier cases decided in England 
the tendency had been to regard the liability of a carrier by sea, 
(whether he carries goods for all and sundry or only under a 


1 Scrutton on Charterparties and Bills of Lading, 12th ed. p. 119. 
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specific charter or on the application of private shippers only), 
like that of a common carrier not because he is in every case a 
common carrier but by reason of an alleged custom by which a 
carrier by sea is supposed to carry goods “at his own absolute 
risk, the act of God or the Queen’s enemies alone excepted 1 .” But 
in later cases the existence of the alleged custom has been doubted 
and it has been held that the liability of a common carrier would 
attach to such carriers by sea only as undertake to carry goods 
for all and sundry and are within the definition of a common 
carrier a shipowner who carries goods in a general ship. And 
shipowners, other than of general ships, !*., those who are 
not common carriers, are to be regarded only as bailees and will 
incur liability only if any loss or damage is occasioned by hit 
negligence to exercise reasonable care and diligence. 2 

It is, however, only a matter of academic interest as to 
whether the liability of a carrier by tea is, in the absence of any 
express stipulation, like that of a common carrier or a bailee; for 
in practice the liability of a carrier is almost always defined in i 
contract of affreightment whether contained in a charterparty 01 
evidenced by a bill of lading and in the case of bills of lading 
issued in India the duties and liabilities of a carrier are defined bfl 
the carnage of Goods by Sea Act, 1925. 

!n actual practice a carrier very rarely incurs the liability of a 
common caniei ; tor the chaiterparty or the bill of lading under 
which he carncs goods invariably contains excepted clauses which 
exempt him from liability fur any loss of or damage to the goods 
caused by certain perils specified in the clauses unless the perils 
causing the loss or damage could have been avoided by his reason¬ 
able care and diligence. These excepted clauses in a maritim i 
contract aie known as “excepted perils.” 

Excepted Perils: 

We have already seen that “excepted perils” refer to those 
cIjuscs in a charterparty or a bill of lading which relieve the 
earner of his liability for any loss of or damage to the goods 
intrusted to him caused ( by any of the perils specified in those 


1 Per Brett J. in liver Alkali Ca vt. Johnson, (1874) LJL 9 Gk. 338 
at p. 344. 

^Nugent w. Smith, Supra; The Xantho, (1887), 12 AC 50}; IV 
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dauies. In a charterparty the “excepted perils” clauses alio 
exonerate the charterer from his liability for failing to perform 
his part of the contract, eg., loading the cargo within the specified 
time, as a result of any of the excepted perils. Under the common 
law no restriction is placed on the right of the carrier to limit his 
liability for carrying and delivering the goods entrusted to him 
in the same condition as that in which he received them by 
inserting any exception in the contract. As a result carneis have 
often been inclined to expand the ‘ excepted perils ’ clauses so as 
to cover almost every ground on which they might be held liable- 
This tendency has, however, been checked by the passing of the 
carriage of Goods hy Sea Act, 1925, which prohibits a carrier 
carrying goods under a bill of lading issued in India from con¬ 
tracting out of his liability for negligence in performing his duties 
enjoined by the Act or in taking reasonable care for loading, 
stowing, handling or discharging the goods 1 . We shall discuss 
the effects of the carnage of Goods by Sea Act, 1925 on the 
liabilities of a earner later on. Apart from the effect of the 
carriage of Goods by Sea Act, a carrier cannot under the excep¬ 
tions claim exemption from liability lor any loss or damage 
caused by his negligence or that of his servants nr by a breach on 
his part of the implied warranty of seaworthiness or the implied 
warranty against deviation unless the exceptions in the contract 
expressly provide for exemption of liability arisirg from any of 
these grounds. In Siordct v. Hall 2 goods were shipped under a 
bill of lading containing the excepted peril, “the act of God.” 
The captain filled the boiler of the ship with water on the night 
previous to the date of the sailing. As a result jf frost coming 
on during the night, the tubes burst damaging the goods. It 
was held that the negligence of the Captain excluded the excep¬ 
tion, though frost was an “act of God. 1 ' Similarly in Steel vs. 
State Line Steamship Co.” goods were shipped under a bill of 
lading which excepted “perils whether or not arising from the 
negligence of the shipowner's servants, risk of craft or hull, or 
any damage thereto, etc.*' The goods were damaged as a result 
of seawater entering through the negligence of some of the crew 
in leaving a port hole insufficiently fastened. It was held that if 

1 Carriage of Goods by Sea Act, 1925, Art. HI, 2 b H 

* (1828) 4 Bing. 607. 

•(1877) LR. 3 AG. 72. 
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this were so at the beginning of the voyage, the ship was ua- 
seaworthy and the exceptions in the bill of lading did not pro¬ 
tect the shipowner, os they do not apply till the voyage has 
begun. 

A earlier will be protected from liability under the exceptions 
only if the loss or damage is proximately caused by any of the 
excepted penis and not otherwise. Proximate cause does not mean 
the last cause in a chain of causes but the direct and dominant 
cause, though not necessarily the lost cause in point of time 1 . 
Suppose goods arc shipped under a bill of lading which excepts 
M perils arising from fire.*’ Goods are damaged by water poured 
to ex tingmsh a fire. In this case though the last cause is the 
pouring of water, yet fire being the dominant cause, the ship¬ 
owner will be protected under the exception. 

The usual excepted perils which are provided for in a charter- 
party or a bill of lading are the following 

(/i) Pcrtls of the Sea —The term 1 perils of the sea' has the 
some meaning m a maritime contract as in a marine 
insurance policy. We have already discussed it in 
connection with marine insurance. Where loss or 
damage occuis due to perils of the sea, the shipowner 
is relieved of liability if ‘perils of the sea* is excepted 
in the contract of affreightment. 

{b) Act of God —We have also discussed the meaning of 
this term in our discussion on marine insurance. 

(c) Kings enemies —This has also been noted in the 
chapter on marine insurance. 

{d) Arrests or restraints of princes, rulers and peoples— 
This has also been studied in connection with nurinf 
insurance. 

(0 Prates, robbers and thieves —We have also studied this 
in our discussion on marine insurance. 

(/) Barratry —This has also been discussed in connection 
with marine insurance. 

(g) Negligence of master and manners —This exception 
is engrafted in a maritime contract in order to enable 
the carrier to claim protection under the excepted perils 
even where loss of or damage to the goods entrusted 


I^Lcyhnd S. S. Co, vs . Norwich Union (10JH) AC W 
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to him is caused by the negligence of the master and 
the crew. But this will not protect the carrier if the 
ship was unseaworthy at the start due to the negligence 
of the master or the crew 1 , nor would it protect the 
earner if he deviates without justification unless he can 
show that the loss or damage would have occurred in 
any event 2 . This clause can now be inserted only in 
a (harterpariy; for under the carnage of goods by Sea 
Act, j shipowner under a bill of lading cannot contract 
out foi the negligence of his servants in performing the 
duties imposed by the Act and in taking reasonable 
care for the goods entiusted to him 1 . But the Act 
exempts a earner from liability for the neglect or de¬ 
fault of the master, mariner, pdot, or the servants of 
the earner in the navigation or in the management of 
the ship 1 . 

Duties of a Carrier by Sea under the Carriage of Goods by 
Sea Act: 

The Carnage of Goods by Sea Act, 1925, applies only where 
goods are shipped under a bill of ladmg whether pursuant to a 
iliarterparty nr not or a similar document nl title 5 . In the first 
place it defines the liability of a carrier by sea hy imposing certain 
duties on him which the Lanier cannot contract out. In the 
second place iL defines the immunities of a earner by sea by 
exempting him finm liability in certain specified cases. Its object 
has hern on the ouc hand to depnvc the carrier of his freedom 
lu contract out of his common law liabilties and to grant him 
substantial protection on the other. 

The duties imposed by the Ait on a carrier by sea under a 
bill of lading are as follows 

(1) The carrirr is bound, beforehand at the beginning of 
the voyage, to exercise due diligence to— 

(а) makes the ship seaworthy; 

(б) pmperly man, equip and supply the ship; 

* Steel w. State Steamship Co. (1877) L R. 3 A; C. 72; 

3 Morrison vs. Shaw Savill, (1916) 2 K. B. 783. 

8 Art. in rr. 2 and 8; 
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(c) nuke the holds* refrigerating and coal chambers, 
and all other parts of the ship in which goods are 
carried, fit and safe for their reception, carriage and 
preservation. 

(2) The carrier must properly and carefully load, handle, 
stow, carry, keep, care for and discharge the goods 
carried subject to the immunities granted to him under 
the Act. 

l ii hfliti — of o Currier by See under the Carriage of Goods 
by See Act and the Merchant Shipping Act, ISM s 

Under the Carriage of Goods by Sea Act, 1925, a carrier by 
sea carrying goods under a bill of lading issued in India or a 
similar document of title is absolutely liable for any loss or damage 
to or in connection with goods arising from the negligence, fault 
or failure of the carrier in the duties and obligations imposed 
on him by the Act i.c., his failure to exercise due diligence to make 
the ship seaworthy or to lake reasonable care in loading, handling, 
discharging or carrying the goods. Any clause in the contract of 
carriage which would relieve the carrier or the ship from liability. 
for such loss or damage would be null and void 1 . But a carrier 
carrying goods otherwise than under a bill of lading, c.g., under 
a charterparty where no bill of lading is issued to the charterer 
is at liberty to enter into any agreement in any terms as to his 
liability for such goods whether by way nt exempting his liability 
altogether or otherwise provided such an agreement is not illegal 
or contrary to public policy. As the carriage of Goods by Sea 
Act applies in the case of shipments covered by documents of 
title similar to a bill of lading, it appears that the liability of a 
carrier, where goods are shipped under a contract evidenced by 
a receipt, would be the same as where the shipment is under a 
bill of lading. But where goods are shipped under a contract, 
the terms of which are embodied in a receipt which is not negoti¬ 
able and marked as such, the carrier may enter into any contract 
relieving his liability, whether arising from his breach of duty 
under the Act or not, in any terms, provided the agreement i« 
not illegal or contrary to public policy and the goods, which are 
agreed to be carried, are not ordinary shipments in the ordinary 
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course of trade but are such or the drcumstaoces, ron di rio ns and 
terms of their carnage are such as would reasonably justify a 
special agreement e,g tt articles of special value like gold or silva 
or the carriage of ordinary commodities in times of war or similar 
emergencies 1 . 


A carrier by sea or a shipowner carrying goods under a hill 
of lading or a similar document of title is entitled 


Protection under 
the carnage 
of Goods bv 
Sea Act. 


lu the following immunities under the carriage 
of Goods by Sea Act, 1925, unless he surrenders 
the immunities or agrees to increase his responsi¬ 


bility and liabilitv in a greatei degree than is 


lequired by the Act 2 :— 


(1) A earner nr shipowner is not liable for any loss or 
damage arising nr resulting from unsea worthiness of the 
ship unless such loss or damage is caused by want of due 
diligence on the part of the earner to make the ship 
seaworthy and to propeily man, equip and supply the 
ship and to make the holds, refrigerating and coal 
chambcis, and all other p.irts of the ship in which 
goods are carried, fit and safe for their reception, 
carnage and preservation. If. however, any loss or 
damage is caused by unseaworthincss, it is tor the carrier 
to prove that he exercised due ddigence and care 3 4 . 

(2) A earner nr a shipowner is not liable for any loss or 
damage arising or resulting fwm‘- 

( a) act, neglect, or default of the master, manner, pilot 
or the servants of the earner in the navigation or 
the management of the ship. Leaving the hatches 
of the ship uncovered whereby the cargo is damaged 
has been held to be neglected in management entitl¬ 
ing the carrier to protection in Gosse Millerd ft 
Canadian Government Merchant 'Marine 3 . Manage¬ 
ment of the ship means management of the whole 
ship and not of any particular cargo carrying 
apparatus the holder or refrigerator. The 


1 Article VI. 

* Art. V; 

■Art. IV, r. 1. 

4 Art IV, r. 1 
1 (1 tt) 1 K.B. 717 C.A. 
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carrier could be liable for any loss or damage arising 
from the mismanagement of such apparatus 3 
Similarly the stealing of cargo by the crew would 
not be an act of management and the carrier will 
not be protected 1 2 . 

(6) Fire unless caused by the fault, or privity of the 
carrier. It seems that the carrier will not be protec 
ted if it is caused by the negligerce nf the carrici 
to make the ship seaworthy 3 . 

(c) Perils, dangers and accidents of the sea or othci 
navigable waters. We have already seen that penis 
nf the sea do not mean every peril which may occui 
on the sea hut mean perils of and due to the sea. 

(<0 Act of (Sod ea tempest. 

(*) Act of War. 

( f) Act of public mimics. 

(g) Arrest or reslramt of princes, rulers or people, cu 
service undei legal process. 

(A) Quarantine restriction. 

(i) Act n> omission nf the shipper or owner of the. 
goods, hi< agent or representative. 

(;) Strikes or lock-outs or stoppage, or restraint ol 
labour from whatever cause, whether parti il w 
general. 

(4) Riots and civil commotions. 

(0 Saving or attempting to sive life nr property at sea 

(m) Wastagr in bulk nr weight nr any other loss 01 
damage arising from inherent defect, quality 01 
vice of the goods. 

00 Insufficiency of packing. This, of course, will nnl 
protect a carrier as against an indorsee of the bill 
of lading if the insufficiency was apparent when tli 
goods were delivered to him 4 . 

(o) Insufficiency or inadequacy of marks. 


1 Formanand FJlarns rr. Federal S. N. Co. (1928) 2 O 424. 

■R. J. Brown k Co. nr. T. k f. Harriion (1927) % L J K.R. 1025. 

"Royal Exchange Amirance «. Kingsley Navigation Co. (1925) At' 
235 where a similar provision in the Canadian Carriage of Golds bv Wate 
Act, 1910 came to be decided. 

4 Silver vs. Ocean S. 5. Co. (1930) 1 KJ. 416. 
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j@>) Latest defects not discoverable by due dMige&ce. 
(?) Any other cause arising without the actual fault 
of die carrier or 1 without die fault or neglect of 
his agents, but the carrier has to prove that the 
loss or damage was not caused by his fault or by 
the fault or neglect of hir agents. 

(3) A carrier is not liable for any loss or damage resulting 
from any deviation in saving or attempting to save life or pro¬ 
perty at sea or from any other reasonable deviation 2 . 

(4) A carrier or a shipowner will not in any event be liable 
for any loss or damage to goods in any amount exceeding £100/- 
per package or unit, or the equivalent of that sum in any other 
currency, unless the nature and value of such goods have been 
declared by the shipper before shipment and inserted in the bill 
of lading. By agreemei t between the carrier and the shipper the 
maximum of £100/-, payable by the carrier where goods exceed¬ 
ing that value are not declared, may be increased but not reduced. 
The declaration required by the Act in order to make the carrier 
liable for any sum greater than £100/- is pnma jade evidence 
of the truth of the facts contained therein but is not conclusive 
against the carrier who is at liberty to prove that the goods were 
not in fact of the declared value or nature in case any loss or 
daihage is caused to the goods and claims are made against the 
carrier on the basis of the declared value. If the nature and value 
of the goods have been knowingly misstated by the shipper in the 
bill of lading the carrier will not be liable in any event for loss or 
damage 8 . 

(5) Goods of inflamable, explosive or dangerous nature, 
which have been shipped without the knowledge and consent of 
the carrier, may be landed at any place at any time prior to their 
discharge or destroyed or rendered innocuous by the carrier with¬ 
out compensation, and the shipper of such goods is liable for all 
damages and expenses directly or indirectly arising out of or 
resulting from such shipment. Even if such goods arc shipped 
with the knowledge and consent of the carrier, his master, or 
agent, the carrier may, if they become a danger to the ship or 

1 It should be read as “and”—See L. J. Brown k Co. vs. T, k J. 
Harrison <1927) 96 L.JJC.B. 1025. 

*Ait. IV, r. 4. 

•Art. IV, r. 5. 
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cargo, land them at any place or destroy or make them innocuous 
without liability on the part of the earner except the liability to 
contnbute to a general average loss where they are destroyed or 
sold at an under value before discharge 1 

(6) Unless notice of any loss or damage and the general 
nature of such loss or damage be given in writing to the earner 
or his agent at the port ot discharge before or it the time of the 
removal of the goods 01 if the loss or damage be not apparent, 
within three days, such itmoval shall be prrma facie evidence of 
the delivery by the earner ot the goods as described in the bill 
of lading excepting where there has been a joint survey and inspec¬ 
tion at the time ot lcmoval In jny event the carrier is discharged 
from all liability in respect of loss or damage unless j suit is 
brought within one year after the delivery of the goods ur the 
date when the goods should have been delivered In the case 
of any actual or ipprehended loss 01 d image, the carnei and the 
person who receives the goods must give ill reisonahL hcilities 
to eaeh other for inspecting md tallying tht goods - 

The Merchant Shipping \lI, 1894 is an \ct oi the British 
Parliament Sections 502 and 503 give certain 
Protection under protection to shipowntis, British and Foicign, 
Shippu^Ac^ whu-h applies to the whole ot the British Empire 1 

1894 and the e lrn ige nt Goods by Sea Act dne> lie t 

affect or alter it 4 Shipowners unhide i chulcrtr 
by demise but not an ordinary charterer who tnteis into contracts 
of carriage with shippers 1 The immunities granted bv the 
Merchant and Shipping Ad, 1894, mav be enumeuted is 
follows — 

(1) The owner of i British sea-going ship or ot anv shall 
therein is not liable for any loss or damage happening without his 
actual fault or pnvity in the following eases, namely, 0 

(a) Where any goods are lost or damaged by reason of fire 
on board the ship; or 

1 Art IV, 46 
- \rl III, r 6 

1 Merchant and Shipping Act, 1694, S 509 
*S 7 (1) 

’The Steam Happer, No 66, (1906) AC 126, Merchant and Shipping 
Act, 1906, $ 71. 

■s SOI 
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W where any gold, silver, diamonds, watches, jewels, or 
precious stones, the true nature and value o£ which 
have not been declared by the owner or shipper thereof 
to the ownei or master of the ship m the bilk of lading 
or otherwise m writing, are taken in or put on board 
the ship and are lo&t or damaged by reason ot any 
robbery, embezzlement, making iwuy with, or secret¬ 
ing thereof 

(2) The owncis ot a ship, British or foicign, are not liable 
to damages beyond thL maximum amounts mentioned below 
where suLh damages are caused without thur \itual fault or privity 
in any one of the following eases, namely 1 — 

(a) where any loss of life or pusonil miuiy is caused tu any 
^person carried in the ship or 

( b ) where any loss of hit or personal injury is caused to any 
person eanud in any other vessel due to the improper 
navigation ot the ship; 

(r) Where any damage ui loss is eaused to any goods, 
mciehandise or other things whatsoever,- on board the 
ship; 

(d) while iny damigL 01 loss is eiuscd to any dhci vessel, 
oi to any goods, meiehandise, or other things whatso¬ 
ever on boird anv other vessel, due to the improper 
naviq itmn oi the ship , 

Hie maximum amount payable by the owners of the ship as 
compensation is the amount lalculated it 4.15 for each ton of 
the ship’s tonnage where loss of hie or personal injury is caused 
either akmc or logethti with loss or dimage *a vessels, goods 
merchandise oi othci things- But whac there is loss oi life or 
peisonal injury togethu with loss oi goods, vessels etc, the 
elaimants for loss ot life or personal injury art alone entitled to 
a maximum amount calculated at £7/- per ton of the ship's ton¬ 
nage out of the total maximum of £15/- per ton ot the ship's 
tonnage and the remaining part of £8/- per ton of the ship’s 
tonnage is the maximum payable to the claimants for loss of or 
damage to goods, vessels, etc But it the loss of life or personal 
injury is assessed by the court at an amount exceeding the 



00MI4BKC1AL LAW 


45B 

mamnum calculated at £7/- per ton of the ship's tonnage, the 
claimants for such loss will be entitled to a proportionate share in 
the residue tx. t in the £8/- share of the total maximum calculated 
at £15/- per ton of the ship's tonnage. 1 It seems that if the loss 
of life or personal injury is assessed at less than the £7/- share, 
the claimants for the loss of goods, vessels etc., cannot ch»m in the 
residue of that share which will enure to the benefit of the owners 
of the ship. Where there is loss of hie or personal injury only, the 
claimants for such loss are entitled to claim upto the maximum 
amount calculated at £15/- per ton o( the ship's tonnage. But if 
such loss is assessed at less than the maximum the claimants can¬ 
not claim anything mure than the assessed amount. Where there 
is loss or damage to goods, vessels, merchandise etc., the claimant 
for such loss Lannnt more than a maximum amount calculated 
at £8/- per toil of the ships tonnage." The following example 
will make the poplin clear 

The owiius of a ihip, X. weigh 1000 Ions Due to hail 
navigation it collides against anoMiei ship Y, as a icsull of which 

Y sinks along with her caigo The saint of ^ is, £20,000/- and th i* 
of her cargo Rs. 20,000/-. Thi total loss is, thcicfore, Rs 40,000/ 
As the loss is onl\ n( goods and thi. vessel, the owneis of X wil 1 
have to pay Rs 8000/ onlj i e the maximum amount calculated 
at £8/- pci ol the ship's tonnage of 1000 tons. 

This Rs 8000/- will be paid as belwu.ii the owners of \ J) d 
those of her cuigo pioportionately if Rs. 4000/- to the owners ol 

Y and Rs. 4000/- to the osvners of her cargo. But suppose in 
addition to this loss seven li\es on board of both X and Y nt 
lost The owners ol X mil ilicn be liable to a miximmn compeusi 
tion of £15,000 calculated at £15'- pci ton of the ship» 
tonnage Out of this £15,000/ the claimants for the loss of 1h 
lives will be entitled at onct to £7000/-, being the £7/- part ni 
it. If the kiss of lives is assessed by the eouit at £7000/-, th 
claimants in respect theieof will have no furthei claim on the 
residue. If it is assessed at less than £7000/-, say £5000/-, the 
remaining £2000/- out of £7000/- will go to the benefit of the 
owners of X and not to the owners of Y or those of her cargo 
But if the loss of lives is assessed at more than £7000/-, sav, 

1 The Victoria (1088), 13 P D. 125; see also The Corsthie, (1857) 
p. 178. 
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£17,000/S then the claimants thereof will be entitled to a 1 propor¬ 
tionate share in the remaining £8/- part of thb total of £VSfiBO/- 
i>., £8000/- for the unsatisfied balance of £10,000/- along with 
the claims of the owners of Y and those of her cargo. The residue 
after paying off £7000/- to the claimants for the loss of lives is 
£8000/-. On this £8000/- the owners of Y, the owners of her 
cargOj and the claimants for the loss of lives have their respective 
claims for £20,000/-, £20,000/- and Rs. 10,000/- (being the 
unsatisfied balance fui the compensation payable for the loss of 
lives). 

The total of these claims is £50,000/- of which 2/5th is that 
of the owners of Y, 2'5th is that of the owners of the cargo and 
l/5th is that of the claimants for the loss of lives foi ihc unsatisfied 
balance. Therefore, the owners il \ will net a proportionate 
2/5th share of £8000 , £5200 -, the owners ol her cargo will 
get the same amount ol £520*) - and the claimants lor the loss 
of lives will gel a propoitionate l/5th share of £8000, i.r., £1 (j 00/-. 
That is nut of the total maximum amount payable by the ship¬ 
owners namely £15,000/- £8000 will go to the claimants for 
the loss of lives, £ 1200 - will go to ihc owners of Y and £5200/- 
wiJl go to the owners of her taigo. Hut suppose there is no loss 
of vessel or cargo hut n loss M only two lives. The court will 
assess the damage fin the loss nf each one of these lives by taking 
into consider Uion .ill iel"vaut circum'lanies, namely, the age of 
the deceased, his expectation rift life, the numher of Ins dependents, 
the means of livelihood of his dependents and so on Suppose, of 
the tw'o lives one was an old man with hardly many ycjrs to live 
and having only one dependent, namely, a widow who has sufficient 
means l« maintain hrrsrlf and the other ivas a young man who 
had many dependents without anv other means of livelihood 
excepting the income rimed bv him Thi murt will assess a 
greater damage lor the loss of the young man's life than that for 
the old man's life. Suppose the court assesses £20,000'- for the 
loss of the young man’s life and £10,000/- for that of the old 
mans life. The total loss is then £50,000/- of which 2/5rds will 
go to ihc claimants for the loss of the youngman’s life and l/5rd 
to that for the loss of the olrlman's life. The maximum amount 
payable by the owners of X is £15,000/-, calculated at £15/- per 
ten of the ship's tonnage of 1000 tons. Therefore the claimants 
fcr the loss of the youngman’s life will get a proportionate 2/3rd 
share of the £15,000/-i*. £10,000/- and the rUimqn t Cor the low ***' 



of the old mao's life will get a proportionate l/3rd share of the 
£15,000/- is., £5,000/-. 


CUuaoi in a Charterparty: 

A charterparty, as we have already seen, is itself the contract 
of affreightment. It usually sets out in detail the duties of the 
charterer and the shipowner. The performance of the contract 
by the shipowner and the charterer takes place after the signing 
of the charterparty. The following are the usual clauses in a 
charter party ?— 

( 0 ) Proceeding 1o the plate of loading : This dau&c imposes 
duty on the shipowner to proceed to the place of loading. The 
port to which the ship is to proceed may be named in the charter 
or it may be left to the charter to name, being “a port as ordered”. 
Where the port is named in the charter or is named afterwards by 
the charterer, the ship is bound to go there for the purpose of 
loading the cargo furnished by the charterer, even if the ship 
Cannot get to the port or the port is unsafe, unless the charter- 
party contains a stipulation that the ship is to proceed to the port 
or as near as she can safely get or that the port is a “safe 
port”. A “safe port 1 ' means a port which is not only 
physically safe for the ship to gel to hut also politically safe. 1 
The shipowner will fulfil his obligation if the ship gets to the purl 
or as near as she can safely get or to any safe port where the charter- 
party permits the same. As to the time within which the ship is 
required to reach the port of loading, charterparty usually provides 
that the ship should reach the purl of loading cither by a fixed date 
or with reasonable or all convenient speed. Where the charter- 
party is silent nn this (Mint, the shipowner is nevertheless bound 
to exercise due diligence to reach the port with reasonable or 
convenient speed. 2 If the shipowner fails to bring the ship to the 
port of loading or as near thereto as she can safely get or to any 
other safe port, as the case may he, within the fixed day, where 
the day is fixed or within a reasonable lime, where no day is fixed 
the charterer can, in all cases, except where the delay is caused by 
any of the excepted perils specified in the charterparty, recover 
damages suffered by him for the delay. 8 But whether such delay 

lv n* Teutonia (1872), L. R. A P. C. 171 st pp. 181, 182. 

8 MacAndrew w. Chappie (1865), L R. 1 C. P. 643. 

"RfcrJtcr m MacAndrtw (1865), 18 C- H. N. S. 799. 
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will entitle the charterer to cancel the contract and refute to load 
depends on whether the delay is so inordinate as to amount to a 
frustration of the commercial adventure embodied in the charter- 
party. 1 If the delay is not such as to defeat the commercial object 
of the adventure, the charterer cannot throw up the charter and he 
will have to rely on such remedies as he may have by way of 
damages unless the delay is brought about by an excepted peril 2 
In Hudson vs, Hill 8 a ship was chartered on 28th December, while 
lying at U, to proceed forthwith to X, and there load, perils except¬ 
ed "which may prevent the loading or delivery of the cargoes 
during the said voyage." Owing to delays caused by excepted 
perils, the ship did not reach X till 28th July whereupon the 
charterers refused to load. It was found as a fact that the delay 
did not defeat the commercial object of the adventure. It was 
accordingly held that “forthwith" meant without the reasonable 
delay; that the exceptions applied to the voyage to the port of 
loading and that the charterers were not justifird ir. cancelling the 
charter. In order to protect the chartcrei, il is usual to have a 
"cancelling clause” in the charlerparty which entitles the charterer 
to cancel the contract on the failure of the ship to reach the port 
within the fixed dale or within a reasonable time where no date 
is fixed. Where theic is a cancelling clause in case of delay which 
is such as to defeji the object of the adventure, the charterer can 
cancel the contract cvrij if the deb) is bought about by an excepted 
peril. In Smith vs . Dart 1 , a ship was chartered to proceed to a 
port and there load, certain perils being excepted, the charterer 
having the right to cancel the charter if the ship did not reach Lhe 
port of loading and he ready to load by 15th December. Through 
excepted penis, the ship could not be ready to bad on 15th 
December. It was held that the charterer was entitled to cancel 
the contract. The charterer may in addition to cancelling the 
charter, where he is entitled to do so. sue the shipowner for 
damages caused by the delay unless it is brought about by excepted 
perils,". The charteier may, on the other hand, where he is 
entitled to cancel the charter, elect to affirm it and load his cargo 


1 Jackson vs. Union Marine Insurance Co. (1874) L R 10 C. P. 125; 
3 Barker vs, MacAndrrw (1865), 16 C. B N. S. 759; 

*(1874), 43 L. J. C. P l 275; 



and sue the shipowner for damages caused by the delay unless it 
is brought about by an excepted peril. 1 

(b) The loading of the cargo This clause imposes the duty 
on the charterer to load the cargo. When the ship is at the place 
where she is bound to be tje. t cither at the port or as near thereto 
as she can safely get as the case mny be, and the charterer has 
been notified about the readiness ol the ship to loadj the ship is 
regarded as an arrived ship. The obligation of the charterer to 
load begins only after the ship becomes an arrived ship. In iht 
absence of any stipulation to the contrary, the duty of the charterer 
to supply cargo according to the charter is absolute. This duty 
is threefold, namely, (a) the cargo must reasonably comply with 
the terms of the charter, ( b ) the charterer must bring the cargo to 
the loading place, if it is not already there and (c) the charterer 
must perform his part of the actual loading, if any. 

As regards (a) the duly ot the charterer is to load the kind 
of cargo specified in the rh.irtcrp.irly if any. If he loads a cargo 
of different description whose freight is higher than that of the 
chartered freight, the shipowner can claim the excess freight. In 
Steven vs . Bromley 1 ’ a ship was chartered to load at New York 
a cargo of steel billets at 23sh. a ton. The charterer shipped 120S 
tons of Steel billets and 987 tons of other goods, the market rate 
of freight for which was higher than 25 sh. a ton. It was hrld that 
the shipowner was entitled to the higher rate of freight on the 
9B7 tons. Where the ehartcrci has the option to load alternative 
cargoes c.g,, a full cargo of “wheat and/or maize and/or rye”, 
the charterer will not he relieved of liability if he is prevented from 
loading one kind of cargo e.g., wheat by an excepted peril; for he ,* 
can as well load either maize or ryc. a 

As regards {h) the duty of the charterer is to bring the goods 
to the place of loading, and in the absence of any agreement 01 
custom of the port, to the side of the ship. This duty is absolult 
and the excepted perils in the charterparty do not apply to th( 
bringing of the cargo to the port of loading, but applies to the 
operation of putting the cargo on board only 4 . The charterer will i 
not, therefore, be relieved of his liability of bringing the cargo to 

‘Barker vs. MacAndrew, Supra. 

* (1919) 2 0. 721 

1 Brightmu vs. Bunge V. Bom. (1924) 2 K.B. 619. 

‘Coradale n. Grant (1884) 9 A.C. 470. 
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the port o( loading even if he is prevented from doing so by 
circumstances beyond his control strikes, 1 bankruptcy of 
merchants supplying the cargo, 2 non-existence of such cargo, 2 or 
impossibility of carrying the cargo, when obtained, to" the port of 
loading due to ice, railway delays or Government orders 4 For 
failing to provide the uigo or any part of it the charterer is liable 
to pay compensation nr d«image to the shipowner equivalent to 
the freight lost lheicon But the charltrer is relieved Irom thi* 
liability in the following casts — 

(/) If the iharterparts provides expressly [or any exception 
in bringing the tdii>D to the port of loading and the 
charterer is pic\ented lioni bringing the cargo by reason 
of the exLeptcd cause. 

(«) It the chartcipaity contains an implied exception excus¬ 
ing the charterer from liability tor failing to bung the 
cargo to the port oi loading and the (hartcrer is 
prevented fioin bringing the cargo try the e\Lepted 
event. Thus if the ciigo must necessarily be conveyed 
from j particular place in a particular manner, an 
exception will lie implied that if the transit is prevented 
hy an cxccplcd pcul expressly mentioned in the charter, 
the charteier will not be liable provided he can show 
that lliere was no olhtr method of bunging the cargo 
to the pent nt loiding 

In Hudson t s Tilt, 1 \ Jup was Lhutercd 1 1 load grain 
at 1 partial!ar port, the cargo to be brought alongside 
the ship at the port of loading and loaded within thirty 
dass, iltlav in loading being excepted in ease it was 
caused by ice Tht charterer would not load the ship 
within the fixed time as a lesult of the nver through 
which the grain was to have been brought to the port of 
loading being blocked hy uc In an action by the ship¬ 
owner for damages for detention of the ship beyond the 
stipulated period, it was found that the only method 
by which the grain could have been brought to the port 


1 /M f p 476, per Lord Selbourne 

S /M. 

*HSI1b PC. Sugbrne (1846), 15 M. & W 253. 
4 Coverdale vs. Grant, Supra. 
fl (1868), LJL 3 QB. 412 


of loading was the transit by the river. It was accord¬ 
ingly held that the transit being rendered impossible 
by an excepted peril, namely, ice, the charterer was not 
liable for the delay. 

(£ 1 ) If both the charterer and the shipowner knew that the 
i cargo would have to be obtained from a particular 
source or under certain circumstances which might 
cause delay in obtaining it and such delay in fact 
occurs. 1 * 3 In Hrris vs. Drusman- ship was chartered 
to load at a particular colliery. Before signing the 
charterparty both parties knew that the colliery engine 
had broken down and was being repaired. It was held 
that the charterer would not be liable in case of delay 
in bringing the cargo provided thr engine was repaired 
and the cargo was loaded within a reasonable time. 

As regards (r) the duty of the charterer ceases as soon as he 
brings the goods by the side of the ship and in the absence of any 
special custom or agreement, the duty of putting them on board 
and stowing them is on the shipowner, who is liable for any loss 
or demage caused by his negligence or that of the stevedores ^ 
employed.' 1 But if the charterparty provides for anything to be 
done by the charterer, the charterer is liable for his failure to do 
it unless he is excused by the excepted perils mentioned in till 
charterparty. The excepted perils apply to the nperatinns connected 
with putting the goods on board the ship, as we have already 
noticed. 

A charterparty usually provides that the charterer is to kiad a 
certain number of tons or a “full and complete cargo” either of 
specified goods or goods in general. Where the charterer is to 
load a lull and complete cargo, thr duty of the charterer is to load 
as much cargo as the ship can carry with safety, 1 subject to 
modification which any custom of the port of loading may impose.’ 1 
Thus where the goods are of such a nature that they cannot be 
loaded without having spaces in the ship's holds known as 
“broken Stowage” c.g., when sugar or molasses are loaded in 


i Antai S. 5. Co. vs. Win (1905) A.C. 501. 

*(1854), 23 L.J. Ex. 210. 

* BUikie vs. Stembridge (1659), 6 C.B.N.S. R94. 

4 Heathfield vs. Rodeatcher (1896), 2 Com. Cm. 55 (C.A). 

3 CutliLert vs. Gumming (1856). 11 Ex. 405. 
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hogsheads and puncheons respectively leaving broken stowage, the 
broken stowage has to be filled up by the charterer unless he H 
exempted from doing ib by the custom of the port of loading. 1 

(c) Ceiser Clause .-—This clause provides that the liabilities of 
the charterer under the charterparty will cease on the cargo being 
shipped and is usually inserted in consideration of the charterer 
granting to the shipowner a lien on the cargo4or demurrage and 
dead freight. The exemption granted to the charterer is Go-exten-* 
sive with the lien conferred on the shipowner and charterer, inspite 
of the cal use, remains liable lor claims for which no lien is granted 
to the shipowner/ Thus where in a charterparty .shipowner was 
given a lien on the cargo tor demurrage only and not for damages 
for detention,* and the iharterer was relieved from liability on the 
cargo being loaded, it .va.s held that the charterer was liable for 
damages for detention, hui not for demurrage tor which the ship¬ 
owner was given a lien. 4 

(d) Unloading or discharge of the cargo : -This clause provides 
fur the duty nf the shipowner In proceed with his ship to the port 
of discharge and arrange lor the discharge of the cargo. In the 
ahsence of anv speu.il agreement nr custom the duty of the 
shipowner is to gel the goods nut of the ship’s hold and place 
them on tile ship’s deck or alongside 7 ' and he is rot bound to give 
notice of his readmes< In unload cither to the charterers, or to 
shippers or consigners under bills of lading/ 1 The duty of having 
the cargo unloaded alter it has been taken out of the ship’s hold 
is, in the absence nt at^icement nr custom, on the charterer or the 
shipper. 7 If no time is lived by the chartcrpaitv or the bill of 
lading the consignie is entitled to «: reasonable time for unload¬ 
ing his cargo* But the matter is invariably governed either h) 
agreement, custom, or by statute. 

Where goods belonging to different shippers get mixed up so 

1 Cuthbert vs Cumming, (1856) II Ev 405 

* Hansen vs. Harr old, (1894) l Q.B. 612. 

* See inf nr for difference between demurrage and damages for deten¬ 
tion 

4 Francesco vs. Massey, (1873) L.R. 8 Ex. 101. 

8 Bellontyne vs. Paton, (1912) Seu. Cas. 246. 

8 Hannan pi. Mart, (1815) 4 Camp. 161. 

T Fostlethwaftr n. Freeland. (1080) 5 A.C. at p. 608, per Lord 
Selbomc 

8 Bourne it. Ratliff, (1844) 11 Cl. & Fin. 45 at p. 70. 

30 



CMMUCIAL LAW 


m 

at to became unidentifiable during the voyage due to the fault 
of the shipowner, the shipowner is liable for any loss which the 
shipper may suffer. But if such an event is caused by excepted 
perils^ the shipowner is not liable and the owners of the mixed-up 
goods become tenants-in-common ot the entire quantity of mixed 
goods in the proportions to which they have severally contributed 
to that whole 1 and - the shipowner must deliver the whole or the 
proceeds thereof in such proportions. 2 * 4 

(r) Demurrage A chart erparty usually contains the 
demurrage clause which provides that the charterer will have to 
finish the loading or unloading within a fixed time or at a fixed 
rate, eg., 200 tons per day, from which the time required can be 
easily ascertained and in defaull to pay an agreed sum per day 
upto a fixed number of days or for each day the ship is delayed 
after the fixed time. The time sn fixed for loading or unloading 
is known as lay days . Whcrr no time is fixed or where the 
charterer is required to load and unload “with customary despatch 1 ’ 
or similar terms, the duty of the charterer is In complete the work 
within a time which is reasonable having regard to the circums¬ 
tances existing at the place of loading or unloading, and the custom 
of the port.® 

“Demurrage, in its strict meaning, is a sum agreed by the 
charterer to be paid as liquidated damage for delay beyond a 
stipulated or reasonable lime fui loading and unloading '. 1 The 
stipulation as to the payment of liquidated damages is called 
exhaustive when the charterer agrees 1u pay a liquidated amount 
by way of compensation for delay for eaih day's delay upto a 
reasonable time after the expiry of the lay days, where the lay days 
are fixed or after the expiry of a reasonable time where the lay 
days are not fixed eg., “ten days for loading (or loading with 
customary despatch) and demurrage at £20/- per diem after¬ 
wards 11 , which covers all delay upto a reasonable time. The 
stipulation is called partial when the liquidated amount is to be 
paid tor each day’s delay upto .1 specified number of days after the 
expiry of the lay days or of a reasonable time according as whether 
the lay days are fixed or not eg., “ten days to load, (or loading with 

1 Spence vs. Union Marine Co., (1868) L.R. ) C.P. 427. 

* Stratton on Charterparties I Bills nf Lading, 12th ed. 

* Pmtlethwaite vs. Freeland, (1880), 5 A.C. 59SP. 

4 Srrutton mt Charterparties, 12th ed., p. 347. 



customary despatch) ten days on demurrage at £20/- per diem” 
Which covers delay only for the demurrage days 

Where fht demurrage clause is exhaustive te, where the 
demurrage days are not fixed or where the demurrage days are 
fixed, all delay after a leasonable time lrom the expiry of the lay 
days in the first instance and ill delay after tht demurrage 
days in tht second instance entitle the shipowner to unliquidated 
damages tor detention Unliquidated damages for detention should 
be dearly distinguished from demur age proper So long as the 
chatterer’s liability to pay demurrage continues, the chartcrei has 
the right to detain the. ship on payment *»i the demunage and 
tht demurrage cliuse has the rfft.it ui extending the lay days 1 
Hut when the pc nod during which the demurrage is payable 
expires (r t aftei the expiry ol i re isonable time tmm the end of 
tht lay days whuc lilt demurrage diys ire not fixed nr after the 
expiry ot tht dtmlinage days whtie the) ire fixed) ind the ship¬ 
owner gets the light to claim damages foi detention, the charterer 
c innot detain thi ship ind the ship t in sail away - 

Where there is a charterparty containing express stipulations 
is to dcmurngi, thi following persons will he liable for demur- 
ragt 

(fl) Tht charterer unless lit is lehevid of liibilily under a 
ccssLr clause or under a new contract evidenced by a bill 
ot lading issued subsequently 1 * 
(b) The pirtics to the bill ol lading, ll the charteiparty 
stipulations as to demunagt ire expiessh inturporatod 
in the bill of lading 4 

Muter of the Ship—Hie Duties : 

I he master is the highest oflici i on ho ird a ship In popular 
language he is known is the Captiin On a voyage under a 
contract ol affreightment the master octopus i double position, 
namely, (1) he is in gtntrd the agent ot ihc shipownei in doing 
what is nccesary to carry nut the contract, and (2) he is in cam 
of necessity and foPthe presen ation md benefit of the cargo the 
agent foi the cargo-owners 

1 Wibon ft Coventry vs Thoresen, (1910) 2 KB 405 

J Rdder m Arcos, (1929) I KB. 352. 

*Scrutton on Ghartcrpartw, 12th ed 

4 Jbuit - 



As an agent of the shipowner he has to perform all die duties 
of the shipowner under the chartcrparty and he can also deal with 
the ship in times of necessity or emergency as a man of ordinary 
prudence would do under the circumstances. Thus he signs bills 
of lading in favour of charterers ur shippers He has to provide 
necessaries which the shipowners have to provide under the charter- 
party. He has to proceed without unjustified deviation and 
unreasonable delay and has to make the ship seaworthy. He also 
has to take reasonable care for the goods earned an the ship unless 
the terms of the charterparty or the hill of lading exempt the 
shipowner from Lability for the negligence of the master and the 
crew. The shipowner is liable for any loss nr damage caused by 
the negligence of the master in fulfilling the under-taking of the 
shipowner or in taking reasonable care for the goods unless he 
is expressly exempted from sulIi liability by the terms of the 
charterparty nr the hill of ladirg In times of emergency the master 
as an agent of necessity can do whatever is reasonable under the 
circumstances and his acts in this respect will bind the shipowner 
Thus the mastei can order the mast to lie mt off if it is necessary 
to save the ship cii to 1 . 11 st money on the sciuntv of the ship 
where it is necessary to complete the vovagt 

The master derives authority to act as an igcnt of the. 'aigo 
owner in a manner inconsistent with the ordinary rights of the 
cargo-owntr eg by selling the Roods or throwing them overboard 
or pledging them for ad\ antes of money under two ciuumstances— 

(1) The necessity for the action 

(2) The impossibility of communicating with the shipowners 
or urgo-uwptis or the absence of their instructions 
when communication has been made to them 

Thus in The Hamburg 1 a vessel bound from South America 
to London with a cargo belonging to English owners, but not 
perishable, put into St. Thomas for repair. The suiter without 
communicating with the cargo-owners raised tnquev on a 
bottomry bond on ship, freight and cargo the 'purpose of 
repair- It was found that mails left St. Thtfuai tor London 
every fortnight, taking fourteen days for the journey and the 
master could have easily communicated to the cargtvowners and 
waited for their instructions in view of the fact that the cargo was 


1 (1K3), 2 Moon. PANS. 289. 
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not perishable. It was, acoofdingly, held that the cargo owners 
were not bound by the bottomry-bond It may be noted here 
that it the cargo were perishable then the master could not have 
communicated with the cargo-owner without allowing .1 sufficient 
time In lapse, during which the cargo would have perished and 
the m.isti r would have, been authorised ti raise the mnnev on the 
bond without communicating with the caiguowneis 

Freight: 

Freight" in the oidmaiy miuintik sense, is the icward 
payable to the earner foi the cinugc ind arm il of the goods in 
a nuich intable condition, lcidy to he dehverid to the men hint Hl 
In th( absence of igreement the einier is n titled to the fieight 
stipulated in i contract of jffraghtmcnl >t lie has substantially 
performed the nintract by delivering the goods in i mLrehintable 
condition' Thus he u entitled to the ficight even if thr goods 
arc dchviird in i d imaged condition provided the goods remain 
as merchantable irlult* nf the paitiadar descnptioi 1 Hut no 
freight is payable tl the goods an lost whether bv leison of 
rut pled pirds nr not, unless the contutt ot afficightment piovides 
foi tdvanct fi tight 01 1 lump sum freight 01 the goods ire lost 
due to the fault ot the shipper done 4 Thus \ rarntr cannot in 
the absence ot l\\ riss agreement ehim a proportionate freight for 
the part of the vo\ igt dining which the goods ire cirned if the 
l,ouls are lost ind tannot be ddivcicd at the pert of destination 8 
I he following die the usual kinds nl freight stipulated in a 
contrait ut affreightment - 

(a) Sitnph htijh\ -This is the most common lypt of 

is only payable on the dtliveiy of the 
cnntiaitual iate per unit 

(b) right -This signifies a freight which is 
any time before the. gwids are dehveied at 

, the actual point of time when it is to he 
fived in the contrad It must be paid even 
Us are lost, provided the loss occurs alter the 



and Bills of Lading, 12th td p 374. 
Oaldn ps Oxley, (1864), 15 GBNS 646 p 664. 

(1673) LR 5 PC 134 

mia won West* (1677) 2 QBD. 42 1 , 
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due date of payment, 1, pod if it is already paid the 
carrier can retain it. 2 It is immaterial whether the loss 
is caused by excepted perils or not. 2 Advance freight 
should, however, be distinguished from a loan by the 
shipper to the shipowner, whether on the security of 
the freight or not; for a loan by the shipper can be 
recovered from the shipowner if the cargo is lost and not 
delivered. 4 Whclhei a payment by the shipper is b\ 
way of advanre freight or a loan is to be determined by 
the intention of the parties as expressed in the contract 
of affreightment, 1R but a stipulation that it shall be paid 
“subject to iiismanci" or “less insurance", will indicate 
that the payment is an advance of freight. 11 

(c) Dead Freight Tins is the name given to the compensa¬ 
tion payable tu the carrier for loss ul I might where the 
charterer fails to furnish a full catgo in terms .if the 
charterpartv. 

(d) Lump Sum Freight :—This is a lump or gross sum 

payable by the charterer for the use ol the whole ship 
and for the uitiic cargo. It is, therefore, payable if the i 
carrier is ready to perform his contract, though ro goods 
are shipped, or though part of the goods shipped is not 
delivered. The carrier is entitled to payment .ii the 
lump freight agreed upon if he delivers part of the 
cargo, and it is immaterial whether the part remaining 
undelivered is lost by the excepted perils or not. 7 If the 
part remaining undelivered is lost by a cause not 
excepted in the churterparty the carrier will remain 
liable for the loss but will earn freight In 

delivering part of it. 

(e) Time Freight This is a kird uf^^^^Bhich is pas 

able for fixed periods of time at th^^^Hedch period 
spedfied in the charterparty. It is if time 

1 Oriental S. S. Co. atr. Taylor, (1893) 2 Q.B. 

* Byrne vs. Schiller, (1871) LB. 6 Ex. 20, 319. 

1 Rodocanachi vs. Milburn, (1886) 18 Q.B.D. 

4 Wat ion vs. Shankland, (1875) LR. 2 HX. __ 

1 Allison vs. Bristol Marine Insurance Co., (1876]^^^H09. 

•Ibid. 

7 The Noeway, (1865), 3 Moor*, FX1N& 245. 
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u lost in prosecuting the vovaqi by the ship 
bang unavoidably delayed for repairs or bad weather 
or on account of blockade or embargo unless it is 
provided otherwise in the diarterparty or the delay is 
so greit as In amount to a frustration of rht nhject of 
the voyage 1 

Perron* ettitled to \ici%hi— The person entitled to iei n ive 
payment of fieight is pnnu fane the peison with whom <hc con 
trad of affreightment vs is made Hut it may also Ik pivablc 
to a puiehasci, or to i m n Ig igce, oi the ship or it may be issigned 
and made payibli in fismr of i thud person 

Liability jot pti&ht lhe jmm<rv btbilitv for the payment 
of fi eight is on 1 he shi|, ir ir ill* eh it tern But undei the 
Enghsli Bill* of Lulu \ 1 t 1W i in i^i u oi the indorsee of 
a bill of lading Ir shorn the pnipcit\ n *lie goods has passed 
becomes Inhh fi th |n mcnl i c height Apir* from this 
statutmv Inhilits i insi n i indorce of \ bill of liding 

who tales delivers if „nnl% l \ | icsinim,. \ lull of lading under 
which freight is n ) ibk htiomts InMt fj ms the height on in 
implied agreement in i is the simr t lie inferred from the 
circurr st luces' 

bbtpounn t hei fa* pci flit -A shipowner his i lien at 
common I iw on the eugo l lined h) him loi the freight due there 
on Flut this lun subsists only loi freight pwhle or delivery of 
cargr ind doe** nit extend to idvmu? he Jit in dnd height or 
deimirisgc In cxcieise it Ins lien the shijownu > entitled to 
ret tin ihc tugo until llit freight iv naid 

General average loss ainl°U^P3ar average loti: 

Vi hue discussed tms suhiul n connection sulh minne 
insurance So if the reidu leirls suh)tct mitlei of the contract 
affreightment* u &tead ol the subicet mailer insured' in connection 
with oui discussion on iht subicct under the chapter on marine 
msui incc nothing more need be slid here on the subject 


1 ScrutM on jjharterpartits 12th ed p 401, See also Havelock n 
(I#); W^ast, 555 and Moonone pi Graves, (1811), 2 Camp 

■SmitiA Mercantile Law 13th odj p 385 
• Sander* w Van/cllcr (1843) 12 Lh Ex. 497 j Furoew os t White, 
(1895) AC* 4ft 
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Where the shipowner obtains advances for the use of the ship 
on the security of the ship, freight and cargo, the contract whereby 
such advances are obtained is known as the l< bottomry 1 . Where 
such advances arc obtained on the security of cargo only, the 
contract is known as “respondentia”. The tharjLteiislu leaturcs 
of a bottomry or respondentia are as follows ■— 

(a) The contract nust be in writing. 1 Where a bottomry 
is executed in the iorm ol a bond,” it is known as 

bottomry bond \ Where a boiuumy is executed in the 
torm ot a deed poll 1 it is known is “bottomiy bill”. 

(b) The uiutrdct has the effid of hypothecating the ship, 
ireighl and uigo in ihi use of hnllomiy and caigo only 
m the case ot it'pnndcnlkt as security for rcpivmtin of 
the loan 

(() The m<mc\ <dvani.nl on liottnnm 01 icspoiuLntia is 
iejji ililc only o’ the salt ’filial d thi ship or urgu 
at its destination and not ntheiwise The essence of a 
hnttenni} or icsponduilia is thit thue must be a 
mail time risk involved so that the lxurmvcr <s idicved 
of his liability in ease the ship 01 the caigo which is 
the security lor the loan is 1ml htlou airival at drstina- 


( d ) Ihe amount uf tin loan, the mteiest to be paid, the 
property hypothecated lor repayment ot the loan me] 
the fact that repayment depends upon the safe arrival 
ot the ship oi atdts destination must be stited 
spe*cific.ill} in the 'harterpartv tiii 

(e) The contracts of hoi Li .nd icsfHindentia aie usually 
entered into b> the master undu an implied authmiLv 
as Ik agent it necessity oi the owner of the ship or 


1 Ex Parte Halkett (1815), 3 Ves. & R 135. 

2 A bond » a deed signed and soled by only one party to the cun 
tract whereby he bindi himself to pay another a certain sum of money 
followed by certain conditions of repayment • 

•When there is only one party to a deed, as when,a 4red connate 
merely of a promise by A to B without any pramue by B tp A* the deed * 
called a deed poll. ■ * j 

* Price vi, Maritime Ins. Co., (1901) 2 LB. 412; Id* Vmj Ann, 
(1865) UL 1 A. fc E. at * 14. 

■The Hebrich Bjorn, (1889), 10 PD. 44, 49. 
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cargo. The authority of the master to hypothecate the 
ship or cargo arises in the following circumstances. 1 * * 4 5 
(1) Where assistance is required for prosecuting the 
voyage and the voyage would be frustrated if no 
assistance is procured and there are no olhci resources 
at hand e.g., when the master has to pay to free the 
ship from arrest lor salvage; (2) it is impossible to 
communicate with the owner to gd his consent and 
(}) it is not possible to raise money on better terms or 
in any other manner. But where the master can 
communicate with the owner oi the owner has an 
agent who is willing to advance money 1 or the money 
can be raised on the persona] security of the owner on 
better terms, 1 ^he master has no authority to enter into 
a bottomry or respondentia without the consent of the 
owner. If he aloes so the bottomry or respondentia will 
he void as against th( owner. 

Rights of a holder of bottomry or respondentia; 

The Icndei on a Imllomi) oi respondentia has a 'maritime lien 
on thf hypothecated ship ni cargo. If the money is not repaid 
within the nmt piesuihed tht lender mas instituti an Admiralty 
action for the arrest of the ship or the cargo and its sale. 1 Where 
the same ship or taigo is hyijothecamd more thin once during the 
same voyage the last hypothi-Ldl^^BAi prior claim on the sale 
proceeds of the ship or caig^^^^^BWoi hypothecate on the 
principle that the last loarf^^^^VRe means of preserving the 
ship, and without it, lhe fdfl^^KGden would have entirely lost 
their security. 11 The holder of * bottomry or respondentia, how¬ 
ever, loses all claim against the owner oi the ship or cargo if it 
fails to arrive at ils destination safety 


1 The Hcrsey (18*7), * Ha&g Adm Rep 404 ; Hie Knrnak (1869), 
J-R. 2 P.C. 505. 

8 The Oriental (1851), 7 Moo. P.C. Cas. *98. 

* Gunn w. Roberts, (1874), LR. 9 CP. 331. 

4 Hcathorn vs, Darling p (1B56) 1 Moo. P.C. Cas. 5. 

5 See Williams and Bruce, Admiralty Practice, Part VI, for the proce¬ 
dure in sueh actions. 

^ The Mu (1833), 3 HAdm. Rep. 87. 
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We have already dealt with the different forms of securities, 
namely, mortgage, hypothecation, lien, and pledge. 1 A bottoms 
or respondentia differs fiom an ordinary mortgage or hypotheca 
tun m that the money lent on a lx>ttomry or respondentia is m 
hazard during the voyage; so that if the ship or cargo does not 
arrive safely it its destination nothing is repayable 2 It also differs 
from a pawn 01 pledge m that it is not necessary that the lender 
should take possession of the ship or cargo It also differs from 
the other forms of seauities m that it thcie are successive lenders, 
the last in point ol time is cntitlul to priority of payment* Jt is 
worthv of note th it in the other i iscs of sccunties the prim lindit 
has a prior right Ihci^ is also another practical difference 
between a bottomry or respondent!! and other forms of securities 
Since the money lent on i bottomry or respondentii is in dinger 
of being lost in lju the hip or eirgn tills to reach its destinitinn 
the rate oi interesr is ilvs us e\fcssively high 


•SuXnk w Fenniig (IS51) 20 LJCP 220. The Haibel (IW 
195 

•lee Supn. 



CHAPTER XI 

BANKERS A BANKING 


The Liu ldaiing to bankers and banking may be divided into 
two distinct bunches, namdv, (a) the law regulating the business 
of banking 1 1 relations between bankers and their customers and 
between banker aid the outside world which we may for the 
sake of convenience c ill the pure law of banking and (ft) the law 
regulating the nigaiuc side ot bankas as an institution. The 
former deals with mat Uis like the payment and collection ot 
cheque* and nthci insoluble I'ltiumct' and the rights and 
obligations of bankus in resput thueui bolh in rdalion to then 
customer as well as tn numbcMs ot the genml public The lattei 
deals with matters like the incorporation, man lament and dis¬ 
solution ol banking concerns Until the passing of the negotubk 
Instiumenls Act of 1SS] there w is no Statute in India containing 
provisions applicable In ttu. business ot banking eulusiveh The 
law of hulking mint nothing moie than the common law ol 
frfcnglmd rchting in I mkmg subnet Lo the prosisions ol the 
Indian tonlnd Vet 1S72 Then came the negotiable Instru¬ 
ments Act with its s| Lcihe piousions i dating to ihc payment end 
collection of cheques b\ i buku Hut the Indian Contract Act 
and the Negotiable Indiumcnts Act do no. exhaust the whole 
field of hanking law mcl rccouist has, thuc-lnic, lo h taken fre 
quentlv to the common liw of England as in kip riled and applied 
in India whuesei these two statutes hue failed to make ms 
provision It mas, how cat he noted thit cun these two statutes 
base been framed on the bisis ol the English Common law So 
(ai as the second branch ot the law on the sublet is concerned 
Hanking Companies meJiporitcd in IiiJm lie governed by the 
dun Compai its Act l l JH is amended bv the Indian Companies 
Amendment) Act ot 14% and bankets who are partnership 
*is are governed by the general law of partnership os contained 
tru ht partnership Act and individual bankets aie governed bV 
uo Speafic Statute, apart from the general civil ard rnminal law. 
Uider the Indian Como lines Act, as amended bv the Com¬ 
panies Amendment Act ol 1916, a banking company must comply 
with the provisions contained therein applicable to all companies 
the provisions reliting to ucmporatinn, refutation, the hold- 
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ing of general meetings, auditing of balance sheets and sq a,. 
It must also comply with certain special provisions prescribed 
banking companies by the Companies Amendment Act of 1 Hj n 
c#., special requirements regarding Capital, Reserve Fund a: ( | 
Cadi Reserve. Apart from this the Reserve Rank Act, 1934, his 
set up the Reserve Bank and also a number of Scheduled Banks 
with a view to better control the banking organisation and the 
money market of the country as a whole. 


The term ‘Banker 1 * * 4 does nm lend itself to an easy definition. 
Neither the Contract Act nor the Negotiable Instruments Act 
define the term. The Negotiable Instruments Act 1 simply state* 
that a banker includes also persons or a corporation or company 
acting as bankers. This is similar 1o the definition given in 
Halsbury's Laws of England* which is as follows“ A bank is 
a corporation, partnership or individual carrying on the business 
of banking.” These definitions make it dear that a hanker is 
distinguished by his function and business but do nut define what 
that function and business is. Hart 11 defines a banker or a bank 
ns a person or company carrying on the business of receiving 
monies and collecting drafts for customers, subject to the obliga¬ 
tion of honouring cheques drawn on him by the customers to the 
extent of the amounts available in their current accounts. But 
this definition of Hart ignores the following facts, namely, (a) the 
customers may draw i hcques not only on their current accounts 
hut may draw cm other accounts savings bank accounts; 
(6) the withdrawals of 'mtiney by customers need not he by 
cheque alone; and fr) a hanker combines other incidental busi-» 
nesses e.g., lending money to others, discounting bills of exchange 
and drafts and so on with j view to making profit. The Indian 
Companies Amendment Act of 1936* adopts a more exhaustiv 
definition and defines a “Banking Company” as a compai 
which carries on as its principal business the accepting of depo' 
of money on current account or otherwise, subject to withdra 
by cheque, draft or order, notwithstanding that it engages 


i Sec. 3. 

" Vol, I, page m Art. 1147. 

•Hart on UssMm 4th ed. 

4 Sec. 277K 
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addition in any one or more of the business mentioned w S. 277 F 
of the Act, which are more or less incidental to the business 
of banking. This we may also adopt as a satisfactory definition 
for all other banking concerns which are not companies by substi¬ 
tuting the word “ Concern ” for “ Company ” wherever the latter 
occurs in the definition. It should be noted, however, that for 
the purposes of the Indian Companies Act, a company will be 
deemed to be banking company if it uses the word “ Bank,” or 
“Banking” as part of its name 1 and the liabilities imposed by 
that Act on Indian Companies will automatically attach to such 
company whether it actually carries on the business of banking 
or not. But for other purposes c.g., in nutters relating ‘to the 
payment or collection of cheques a concern will noL have the 
rights and liabilities of a banker unless it trades or traffics in 
money, receives or remits money and negotiates hills of exchange 
etc, with a view to making a profit by such business 2 * . Thus a 
stock broker and notary public, who largely engaged in trade, 
received money from some of his customers and paid it out again, 
and occasionally discounted drafts, but who neither held himself 
out as a banker, nor appeared to have been so considered is not 
'a banker. 2 Similar!) a trading concern dealing in cotton and 
opium cannot properly be called a banking business though they 
might have done a small amount of hanking business by way of 
receiving money and advancing the same to others. 4 Nor can a 
Government treasury he regarded as a bank though local boards 
deposit money in it and the treasury pays nut money according 
to their orders; for the element of making profit is absent. 1 

The business of banker irdudes the receipt of money for 
and on behalf of the customer which constitutes him merely the 
debtor of the customer with the obligation tn honour the cheques 
of the customer so long as there are enough funds in his hands 2 . 
As to who is a customer we shall discuss in detail later on under 
the heading collection of cheques, It is sufficient to note here 

1 Indian Companies Amendment Art (XXI) nf I "M2 

*RaqgttWimi pt . Sankara, IUL 43 Mad. 81A 

* Stafford w. Harry, 12 Ir. Eq. H 400. 

4 The Hew Flemming Spinning fir Weaving Co. rtf. V, Knaowji. 9 
n. 373, 411. 
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that a person may be regarded as the customer of a bank it he 
has some sort of account, either a deposit or a current account or 
some similar relation with the bank. 1 The principal duties of a 
bank vuhhus its customer are twofold, jiamely, (a) to pay the 
cheques drawn by the customer and ( b ) to collect cheques and 
drafts paid in by the customer. These are such important duties 
and may involve a hank m such heavy Labilities tc the customer 
and also to third parties that we shall have to study these in 
detail. Apart from these a bank is not a trustee tor the customer 
and the latter has no right to inquire into or question the use 
made of the money by the hank. J But the right ot the bank 
to use'its customers’ money is subject to any specific appropria¬ 
tion which the customer may make in respect of the money paid 
by him c.g., where lie pays money to reduce an overdraft account 
or to any particular account. 

Payment of Cheques : 

The obligation of a hank to pay the cheques of its ciistomeis 
is imposed in India hy the Negotiable Instruments Act 5 * which 
lays down that the drawee of a cheque (whirh in every case must 
be a bonk) having sufficient funds of the drawer in his hands, 
properly applicable to the payment of such cheque must pay the 
cheque when duly required so to do, and, in default of such pay¬ 
ment must compensate the drawer for any loss nr damage caused 
hy such default. It follows from this that the hank is obliged 
to pay the cheque of its customer provided the following condi¬ 
tions are fulfilled, namely, (1) there must be sufficient funds of 
the drawer (2) the funds must be properly applicable to the pay¬ 
ment of the cheque , (3) the ban% must be duly required to pay 
and (4) in default rt must pay damages to the 'itCorner. We 
«hall discuss these conditions below. 

(1) Sufficient funds--A hank is liable to pay the cheque of 
its customer only if there arc sufficient funds to meet the cheque 
in its hands. If the cheque is for * larger amount than the funds 
of the customer in the hands of the bank, the bank is entitled to 
refuse payment. But where there is a contract between the bank 

1 Pei Lord Dfevey in Great Western Railway Co. w. London & 
County Banking Co., (1901) A.C. 414 at p. 420. 

9 Foley w. Hill, (18#) 2 H.L 28. 

9 Sec. 31. 
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and the customer to pay the cheque even in the absence of 
sufficient funds as when the bank agrees to allow overdraft farili- 
tics upto a certain limit, the hank will be liable for damages to 
the customer for breach oi contract if it dishonours any cheque 
drawn by the customer for an amount not exceeding the over¬ 
draft limit. 1 * A bank, however, is not liable to honour the cheques 
of a customer on his ovcrdiaft account when the bank has duly 
terminated the overdraft ariangcmenl by notice to the customer. 9 
A customer having an account with a particular branch of a bank 
cannot draw cheques oil another branch oi the some bank where 
he has no account and the latter is justified m refusing to honour 
his cheques. 11 It should be noted that the liability of a bank to 
honour the cheques ot a cuslomei does nut depend on the suffi¬ 
ciency of the funds of the customer alone but also on its avail¬ 
ability. A customer cannot draw against the amount covered by 
a cheque or draft drawn in his favour immediately after he has 
paid the same in ioi lollcrtion. The Kink is entitled to a reason¬ 
able time for clearing or collecting cheques or drafts according 
to their respective nature. 4 * * * Even in the case of notes or gold or 
.1 cheque upon at self, the bank is entitled to a reasonable time 
ubthvecn the paying in and drawing against in which to carry out 
the necessary book-keeping entries. 3 If, however, ihe amount 
uivercd by a cheque oi other instrument is credited as such by 
the hank as soon as the • ustomcr pavs in, the customer is 
at once entitled to draw against it whether the bank has received 
■he amount oi not. 0 

(2) Fuml\ properly apphtMe -This meuis that the payment 
.required by a iheque must nut be uuitiar) to my contract sub¬ 
ject to which the funds against which the cheque has been drawn 
<ire maintained or contrary to the pur]x>se tm which the account 
has been opened and kept. Thus if a customer opens jn account 
with n bank subject to the condition and on the understanding 
that he will be entitled to draw only one cheque per week, the 


1 Fleming vs. Bank of New Zealand, (WHO) A.C, 577. 

*Rose vs. Bradford Banking Go., (1894) A.C. 586, 590. 

1 Woodland vs. Fear, (1857) 7 E.hB.51B. 

4 Whitaker vs. Bank of England, (1835) 1 Cr. M. 8r Rr. 744; Fannin 

«■ Bank of England, (1902) 18 TXJt. 339. 

9 Marzetti vs. Williams, (1830) 1 B. fc Ad. 411 

9 Capital h Counties Bank vs. Gordon, (1903) A£. 240, 



baok will have the right to refuse payment of .any cheque drawn 
fay the customer after the first cheque within the same week. 

Similarly if an account is opened by a trustee, the flank has 
e xp ress notice that the funds are trust funds and it should refuse 
to honour a cheque drawn by the trustee in his favour or for 
some purpose other than the trust; for otherwise the bank will 
be liable for damage for conversion of trust moneys. 1 * Similarly 
if an agent operating on the account of his principal draws a 
cheque an the account in his favour or in favour of his firm, the 
bank should refuse payment." The last two illustrations are 
instances where payment by the bank would be contrary to the 
purpose of the account. As the question of trust accounts 01 
moneys is a very difficult question we shall study it separately. 

(3) Duly Required to pay The order to pay coiHP?d hi 
a cheque must be made and minimi mealed according trt^W mid 
according to accepted practice and usage of the banking business 
Thus a cheque must be presented to the bank within a ^asonablt 
time and a bank may refuse to pay a stale cheque. 3 ^imilarh 
the bank is not liahle if the cheque is not presented within the 
banking hours or when it is not legal or is drawn in a form 
whose legality is doubtful 4 or wlltn it is irregular as when it is 
undated or post dated or contairigKunsigncd alterations. 

(4) Payment of damages in Default The liabiliflbof a bank 
which dishonours its customer's cheque without juppheation is 
liable to the customer only who draws the cheque. The holder 
or payee of the cheque has no right to enforce payment or claim 
damages from the hank unless the bank has admitted to him that 
it holds money specially to meet the particular cheque or Y&s ( 
contracted with the holdei or payee to horuur the cheque, ns in 
the cast of irrevocable letters of credit opened byta bank in 
favour of the holder at the instance of a customer. The remedi 
of the holder is against the drawer in case of dishonour of the 
cheque. The reason is that the drawing of a cheque does not 
automatically operate as an assignment of money in the hands 
of the banker in favour of the payee. A customer who is aggrieved < 

1 Plunkett nr. Barclays Bank, (1936) AEJL 653. 

* British American Elevator Co. Ltd. pi. Bank of Br. H AtnCffca- 
(1919) AC. 699. “ 

*SL 74 of the Negotiable Instrument* Act. 

4 Hart on Banking, 4th ed 325. 
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by the wrongful dishonour of his cheque, may sue the hank 00 
any one of the following three grounds 

( 0 ) Breach of Contract .'—The opening of an account by 
a customer with a bank creates an implied contract 
between the bank and the customer whereby the bank 
is obliged to honour the cheques of the customer pro* 
vided the conditions mentioned above are fulfilled. If 
the bank dishonours the cheque of the customer with¬ 
out justification it commits breach of contract fur 
which the customer is entitled to recover damages from 
the bank; 

(b) Negligence > A bank has the duty of honouring 
cheques of its customer because nf the implied contract 
subsisting between the two. Hence if the hank wrong¬ 
fully dishonours the cheque uf its customers it will 
amount to a breach of duty and the customer is entitled 
to sue the bank in tort instead of in contract for negli¬ 
gence and recover damages for injury to his credit and 
reputation 

(c) Libel :—A customer who is aggrieved by the wrongful 
dishonour of his cheque may base his action against 
the bank on libel wheie the hank dishonours his cheque 
with remarks like ‘Refer to drawer’ or ‘Not covered’ 
or ""Exceeds instruction’ which is likely to convey the 
impression in the mind of the payee that he is a dis¬ 
honest person who has obtained credit or value for 
cheques without being able to meet them 1 . 

Mtyure of Damages: 

According to the old decisions substantial damages were 
presumed to have been occasioned to a customer by the wrongful 
dishonour of his cheque and he was entitled to recover substantial 
damages even in the absence of actual proof of injury 3 . As Lord 
Tenterdcn observed in Marzetti vs. Williams 3 , “it is a discredit 
to a person and, therefore, injurious in fact, to have a draft refused 

1 Lioncll Barber & Co. vs. Deutche Bank (Berlin) London Agency, 
(1919) AjC, 304. 

1 Kotin «. Steward, (18*4) 14 C.B. 595; Sommers w. City link. 
(1874) LR. 9 OP. 480. 

1 (1830) 1 B. fc Ad. 415. 

31 



payment far a small sum, for, it shows that the bank had very 
little confidence in the customer; it is particularly injurious to a 
person in trade." But the recent decisions have made a departure 
from the old law and seem to lay down that excepting where the 
customer is engaged in trade or business, actual proof of injury 
to credit must be given in order to entitle the aggrieved customer 
to recover substantial damages 1 . It seems that professional men 
Will be regarded os in the same category as business people and 
will be entitled to recover substantial damages without actual proof 
of injury if their cheques are wrongfully dishonoured. For why 
should not the professional honour and credit of a solicitor or 
doctor be regarded as damaged and his prospects injured by dis¬ 
honour of a cheque in the same way as that of a green grocer 
or a butcher ? 

Discharge of the Bank’s Liability : 

Where a cheque payable to order put ports to be endorsed by 
or on behalf of the drawee is discharged by payment in due course. 1 
Where a cheque is originally expressed to be payable to bearer, 
the drawee is discharged by payment in due course to the bearer 
thereof, notwithstanding any endorsement whether in full or in 
blank appearing thereon, and notwithstanding that any such 
endorsement purports to restrict or exclude further negotiation*. 
1 Payment in due course’ means payment in accordance with the 
apparent tenor of the instrument in good faith and without 
negligence to any person in possession thereof under circumstances 
which do not afford a reasonable ground for believing that he is 
not entitled to receive payment of the amount therein mentioned. 4 
Apparent tenor of an instrument means what appears to be the 
intention of the parties on the face of the instrument. Thus if 
a cheque is drawn payable to A or order the apparent tenor is 
that the payment should be made either to A or his endorsee. 
If the cheque bears an endorsement of A in blank the cheque be¬ 
comes payable to bearer. If the cheque bears an endorsement of 
A in favour of B the cheque becomes payable to B. The bank 
will be relieved from liability if it pays the amount of the cheque 


iWilm ps. United Counties Bank, (1920) A.C. 102, 112. 

* Negotiable Instruments Act, S. 85 (1). 

* Ibid, S. 85 (2). 

♦Negotiable Instruments Art, S. 10. 
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to the bearer in one case and to B in the other provided then 
was nothing irregular or suspicious in the endot^ement of A which 
would make the bank doubt that the holder is not entitled to 
receive payment. 

A tanker who in good faith and without negligence i>., in 
due course pays a discharged bearer cheque to the person who 
presents it is discharged from all liability and can debit his custo¬ 
mer though the holder had no title or a defective title e.g. t when 
he stoic the cheque or found it after it was lost. 1. But a payment 
before the due date 2 3 or the payment of a cancelled cheque in 
circumstances such as to excite suspicion 1 cannot be regarded as 
payment in due course and the bank will remain liable for the 
amount of the cheque to the customer even after such payment. 
So also where the payee of a certain cheque sent his servant for 
cashing the cheque and the officials of the bank through mistake 
or inadvertence paid the amount to a wrong person after taking 
the cheque from the servant, it was held that the bank must pay 
over the money again to the payee. 4 A bearer cheque docs not 
’cease to he a hearer cheque even if there arr subsequent endorse¬ 
ments on it and even if any of these endorsements purport to 
make it an order cheque or a non-negotiable one. 5 But if a bearer 
cheque is crossed the hank cannot pay it over the counter in dis¬ 
regard of the crossing. The bank must not pay it except through 
.mother hank and if it does it cannot debit its customer with the 
amount of the cheque* 

Order Cheques : 

As regards order cheques the hank is discharged if it pays to 
the payee or to his endorsee. But the difficulty arises where the 
indorsement is forged and the payment is made by the bank to 
*he indorsee of such forged endorsement. If the hank pays in 


1 Bellamy vs. Marjoribanks, (1852) 7 Ex. 389; Charles vs. Blackwell, 

(1877) 2 CP.D. 151. 

3 Morley vs. Gulverwell, (1840) 7 M. fc W. 174. 

3 Srimlcy vs. RanuboUom, (1810) 2 Camp. 485 

4 Lall Chand vs. Agra Bank, 18 LA. 111. 

3 Negotiable Instrnmditi Act, S, 85 (2). 

•Smith ps. Union flank of London. <2179) t Q.B.D. 31, 55 ■ Charles 
«v. Blackwell, flpm. 
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gbod'futk and withoirt negligence **., in diie course the bank 
*il not bt liable. But if the bank ia negligent U. t makes pay- 
tent not fat due coarse it cannot debit the customer with the 
amount of the cheque. What is negligence and whether a pay¬ 
ment il in due course or not is a question of fact to be determined 
by the rSrcumstances of each case. But the following may be cited 
is instances where a bank has been held to be negligent in the 
matter of payment 

* ( 0 ) Where a bank pays a cheque in spite of patent irre¬ 
gularity in the endorsement. An endorsement is re¬ 
garded as irregular where it docs not correspond to the 
name as written and spelt in the body of the instru¬ 
ment. Thus if a cheque is drawn in favour of a person 
spelt as “ John Robert Williams" or order it will be an 
irregular endorsement if the payee endorses it as J. R. 
Williams or J. Williams. In Slingsby vs. District Bank 1 
a cheque was originally drawn 41 Pay J. P. & Co. or 
order" having a spate between ‘Co. 1 and ‘nr.’ The 
cheque was got hold nf by a fraudulent person who 
altered the cheque as payable to 11 J. P. & Co., per C. Ac 
P. or order" by inserting per C. & P. in the space 
between “Co” and “or.” He then endorsed on the 
back of the cheque by putting C. Ac P. only and obtained 
payment from the bank. It was held that apart from 
the question of alteration the endorsement was irregular 
without the name of J. P. 6c Co., and the bank was 
guilty of negligence in making payment on such endorse¬ 
ment and was not entitled to protection. 

(£) Where bank pays a cheque inspite of unauthorised 
alterations *£., where the alteration is not initialled b) 
the drawer or initialled by some only and not all the 
drawers in cave there arc more than one drawer. 8 
(c) Where a bank pays a cheque contrary to directions given 
regarding the disposal of the money payable under the 
cheque. Thus where by arrangement between a corapan) 
and its bank, the cheques of the company were to be paid 
in the form of bank-drafts issued by the bank in favour 

1 (1932) I K.B. 544. 

s Kcpitigul)t Rubber Estates Ltd. vs. Hatimal Bank of India, (1909) 

2 K.B. 1010 
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& lb cheques aadthe bank in *,&* <w* ga&difank 
Wk b $4 m b 4df (he meager,of the coo$a&y 
without taking due care aqd -being misledby the fraud 
of the manager and the proceeds whereqf were fh 
appropriated by the manager, it was held that the hank 
was negligent in not complying with the directions of 
the company and was not entitled to debt the company 
with the amounts of the drafts issued in the name of 
the manager. 1 

(d) Where a bank pays a cheque after countermand ix., 
after the customer stops payment and the countermand 
is communicated to the bank. 2 

(e) Where a bank pays before the due date.* 

(/) Where a bank pays a crossed cheque which has been 
opened by writing “ pay cash " and initialled. In such 
case the bank pays such a cheque at its own risk and 
will be liable for the amount paid in case the opening 
proves unauthorised. 

(g) Where a bank pays a cheque on which the customer's 
name has been forged. Such a cheque is no cheque 4 
and it has been held that a bank ought to know its 
customers signature. 5 


Determination of the Doty end Authority to Pay: 

The duty and authority of a bank to pay a cheque drawn by 
* a customer are determined 

(1) By countermand of payment commonly known as stopp¬ 
ing a cheque. In England this is provided for by S. 75 of the 
Bids of Exchange Act, 1B02. In India there is no similar provision 
in the Negotiable Instruments Act. But it is submitted that the 
law u the same in India as in England; for a payment after 
countermand would not be a payment in due course 8 and generally 


****■*■ 


*Bank of Montreal vs. Dominion Gresham Guarantee Go., {1930} 

s Curtice #/. London City ash Midland Bank, (1908) 1 K.B. S3. 

CotameD, (H#) 7 M & W. 1W. 

4 $£(e»a Sot <rf Cuudn *. Beak ct Htadtoa, (1903) Adt 49. 
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a customer has the rigj^it to require the bank to pay has 
the right to revoke that order. 1 A countermand to be effective 
must be communicated to the bank. 1 But a bank is not bound 
to stop payment of a cheque simply on the basis of an unauthenti- 
cated telegram, 8 A Bank which, however, stops payment by act¬ 
ing reasonably on the receipt of a telegram countermanding pay¬ 
ment cannot be held liable for damages for wrongful dishonour 
if the telegram turns out to be unauthorised. 4 A countermand 
should also be free from ambiguity and if it is ambiguous the 
bank is entitled to pay the cheque. Thus in Westminister Bank 
«. Hilton 5 a customer telegramed and also telephoned to the Bank 
to stop payment of cheque No. 117283 for £8/- and odd to the 
payee Potc. A cheque bearing No. 117285 and for the same sum 
payable to!Pnte and bearing a date subsequent to the date of the 
countermand was presented and paid by the bank. It was held 
by the House of Lords that as the No. of the cheque paid \ras 
different In the number mentioned in the countermand and as 
the cheque bore a dale subsequent to the date of the counter¬ 
mand the bank was justified in Ihinking that the cheque might 
have been a duplicate one and it was bound to cash it. It was 
observed: “ It must he lemcmhered that a bank would be sued* 
just as much for failing tn honour a cheque as for cashing one 
which had been stopped, and that the number of the cheque was 
one item of identification." The right to countermand is onlv 
exercisable hy the drawer. If a cheque payable to bearer is lost 
the holder should ask the drawer to countermand. But if a 
cheque is payable to order and hence requires endorsement before 
payment, the holder may, in case il is lost, inform the hank- 
directly about the loss and the bank should not pay the cheque, 
as otherwise, it will not be a payment in due course. One partnci 
has the power to slop a cheque issued in the firms name; one 
executor can stop payment of a cheque signed bv another; and 
one of two or more customers on a joint account can stop the 
cheque issued against the account. 0 

(2) By notice of the customer/ death —This is also provided ( 

JSyed Mahommed vs. Empcrial Baijk, (1940) 2 Cal. S7H. 

■Curtice vs. London City and Midland Bank. (1901) 1 K.B. 293. 

a Ibid. 

* Lalla Mat vs, Kesho Dab, 29 All. 49. 

■(1926) 156 LX 315 (HI.). 

•Grant vs. Taylor, (1843), 2 Hare 411 
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far in England by S. 75 of the Bill* of Exchange Act, 1682* But 
in India there is no such specific provision and the question falls 
to be determined by the general law. On the death of a customer 
hi* funds in the bank vest in his legal representative and any 
cheque issued by him and not cashed before his death cannot be 
cashed thereafter. For his own order cannot operate tu withdraw 
any part of the Funds which have already vested in his legal 
representative. But it the bank pays his cheque before it has 
had notice of his death, the payment is valid. 1 Where one of two 
or more customers nr partners on a joint account dies the survivors 
or survivor can still draw on the account. But it is preferable 
that, where to the knowledge of the banker a partner dies, the 
old account should be operated only fur the purpose of winding 
up the partnership unJ arrangements should Ik made for a new 
account, carrying over to it 'iny balance jcmaming 2 . 

In the case of death of one of two or more trustees, however, 
the bank must not honour cheques on the trust account drawn 
by the survivor nr survivois unless it is satisfied that such survivor 
or survivors have the power \o to draw under the terms of the 
trust. 

(?) By the customer's insolvency or where the customer is 
a company, by the liquidation of the company !—On receiving 
notice of an order of adjudication or the presentation of a peti¬ 
tion for adjudication of the customer or of any act of insolvency 
committed by the customer, the bank she add stop payment of all 
cheques issued hy the customer. The reason is lhat under the 
Presidency Towns Insolvency Act. insolvency commences from 
the date of the earliest Act of Insolvency and under the Provincial 
Insolvency Act, it commences from the date of the presentation 
of the petition. In the case *'f insolvency under the Presidency 
Towns Insolvency Act, therefore, a bank will not be. justified 
in paying cheques issued hy a customer after the bank has notice 
of any act of insolvency committed by the customer. 

If it does the official assignee can claim back the money ao 
paid since the official assignee is entitled to all the property of the 
insolvent as from the dale of insolvency. In the case of insolvency 
under the Provincial Insolvency Act, a bank will not be justified 

1 Roger vs. Ladbroke, (1822) 1 Bing. 93; In Re Beaumont, (1902) 
1 Ch. 889, m. 

*Rc Bourne, (1906) 2 Ch. 427. 
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in paying the cheque of a customer after it has notice that a 
petition for adjudicating the customer insolvent has been presented. 
Where the customer is a company all the property of the com¬ 
pany will vest in the liquidator* in case the company is wound 
up* as from the date of the order for winding up. Hence the 
bank should not pay the cheques of the company after it has 
notice of the winding-up order. 

(4) By notice of the customer's lunacy —Where a customer 
is adjudged a lunatic by a competent court, the hank must slop 
payment of all cheques issued by the lunatic from the date on 
which the bank receives notice of the order of the court 1 . 

(5) By service of a garni thee order or attachment or injunc• 
tion in respect of the funds of the customer—A garnishee order 
is an order made against a third party with whom a defendant 
against whom a decree has been passed has money nr other pro¬ 
perty requiring him to pay over the money or the property to 
court. A garnishee order against the bank is generally made in 
the following manner. The money belonging to the customer 
is attached first. Then the decree holder makes an application 
before the court which has ordered the attachment for an order 
against the bank to pay the attached money to court. The nntice 
or summons of the application is then served on the bank requir¬ 
ing it to show cause why the order should not be made against 
it. Where the bank has any reason to oppose the order e.g. t 
where it claims a lien over the money or where it slates that it 
has not got any money belonging to the customer, it jppears 
before the court and opposes and if the court is satisfied that the 
bank's objection is justified it will not make any order. If the 
bank shows no cause an order is made in due course. An attach¬ 
ment is-, effected by serving the bank with a prohibitory order 
forbidding it to deal with the money attached without further 
orders. 2 Sometime the court before which u suit has been insti¬ 
tuted against the customer may pass an injunction against the 
customer restraining him from withdrawing the money lying 
with the bank. In all cases where there has been a garnishee 
order or attachment against the bank or an injunction passed 

1 Dor w vs. Nunn, (1B?9) 4 Q,BD. 661; Daily Telegraph Newspaper 
Co, Ltd «. Longhlin, (1904) A.C 776. 

'AQbsp. XVm, r. 1 of the Calcutta High Court Original Side Rule* 



B&NOU * BANKING 


against the customer and the bank has notice of it, the hank 
must stop paying the customer’s cheque and the hank cannot 
even pay a cheque drawn prior to such order. 1 In the case of a 
garnishee attachment the bank will be liable to pay over again 
to the creditor of the customer if it pays out the attached money 
to the customer in violation of the garnishee attachment."’ But 
only those funds of the customer, which have become due ur are 
accruing due at a definite and certain approaching date, can be 
attached by way ol a garnishee order. 1 Hence an amount paid 
in by the customer subsequent to the garnishee attachment for 
which a new account was opened is not affected by the attach* 
ment. 1 The following sums are not attachable by way of garni¬ 
shee : ( 0 ) a deposit account repayable only on production of the 
receipt (A) a deposit account repayable on fixed notice which has 
not been given. 1 * The following are attachable: ( 0 ) a current 
account, (&) a deposit account repayable on demand, ( c ) a 
deposit account repayable on fixed notice which has been given, 
( 1 d ) a deposit account repayable at a fixed future date or after 
the lapse oi a specified time. 41 

(6) Where notice has been given either by the customer or 
the hank closing the account of the customer. In the absence of 
any agreement eithu the customer or the bank can dose an 
account by notice to tbt other. But a bank is not entitled to 
close an account ard dishonour cheques diawn on it without 
having given a reasonable notice to the uistomcr. 7 A bank may, 
however, at the time of the opening ot an account stipulate that 
it cjii close the account at any time without notue to the customer 
and such a stipulation is not invalid/ 1 

(7) Where the bank has been notified by its customer about 
the loss of a cheque. 


Rogers vs. Whitley, (1H42) AC. 118 
-’Edmuds w. Edmuds. (1904) P. 362. 

Mo«s ml Thompson, (1858) 27 LJQH. 234 
4 Heppimtall v\ Jackson, (1939) 2 AER 10 
'Halabury's Laws ot England, Vol I, p. 588. 
6 Ibid 


T Buckingham & Go. w. London Midland Bank, (1895) 12 LT.R. 70; 
Agra and MastcnnanN Bank Ltd vt . Hoffman, (1864) 34 LJ. Gfa. 283; 
Thomas «. Howell, (1874) LR. 18 Eq. 198; Perry ik Halite Com¬ 
mercial Banking Cb, (1901) 1 Ch. 188* 

Automobile Ltd. «. T. N. and Q. Bank, (1*38) M* 77. 
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In the matter of opening accounts for customers a bank 
usually insists on certain formalities being observed, for a banker 
incun certain liabilities to its customer as well as to strangen in 
the matter of paying cheques or drafts for and on behalf of their 
customers. In the first instance the bank requires from a new 
customer, proposing to open an account, some form of introduc¬ 
tion dither by reference to some person known to the riianager 
of the bank or to some other bank. The bank then makes confi¬ 
dential enquiries regarding the customer from such person or 
bank. If the bank is satisfied regarding the standing of the 
customer, the bank agrees to open the account. The next step 
is for the bank to obtain the specimen signature of the customer 
or any other person who is to operate on the account. Then the 
customer is given a cheque book containing a number of cheques 
which he will lie entitled to use to draw on the account. He is 
also given a pass book and a book containing a number of ‘ pay- 
ing-in-slips 1 (popularly known in India as the Chilian hook). 
All payments to hi made by or on behalf of the customer whether 
by cash or cheque or otherwise should be entered into one uF 
these paying-in-slips and signed by the customer or his agent and 
produced before the receiving cashier at the time of paying in. 
The receiving cashier stamps and initials the slip and the counter 
foil and returns thr counterfoil to the customer which serves as 
an acknowledgement of the receipt of the payment by the bank. 

Currant Deposit end Savings Bank Account: 

A current account is one on which the customer can draw 
by cheque or otherwise as many times in the week as he likes. 
A savings bank account is one which usually stipulates that the 
customer can draw on it by cheque only once a week. A dejiosit 
account is one in which the funds arc usually kept for a fixed at r l 
long period and cannot be drawn against Wore it is due. V 
deposit account is usually of the following varieties: ( 0 ) A 
deposit account repayable only on production of the reoeipt in 
which case the money is not due until the production of the 
receipt, ( b) a deposit account repayable on fixed notice in which 
case the money is not due until a notice has been given and the 
notice expires, (e) a deposit account repayable at a fixed future 
date, or after the lapse of a specified time in which case the money 
is not due until after the arrival of the fixed date or the lapse of 
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the specified time. It is doubtful whether cheques can be drawn 
even against a deposit account repayable on demand 1 . The -view 
expressed by Mallins V. C. in favour of the validity of such 
cheques in Hopkins v. Abbott 2 and Stein v. Ritherdon* does not 
seem to be sound 4 . A bank generally pays a certain rate of 
interest on moneys lying in savings Bank and Deposit Account 
but pays no interest on rurrent deposit. 

Joint Account; 

When an account is opened in the name of two or more 
persons jointly, i#is called a joint account. In the absence of 
any agreement cheques drawn on an ordinary joint account should 
be signed by all the. parties in whose name the account stands. 5 
But by agreement the parties ma\ stipulate that any one of them 
may draw on the joint account without the concurrence or 
signature nf the other. 1 ' In case of death of any one of the parties, 
the bank is justified lr allowing the survivor to draw any balance, 
standing to the joint account, even as between husband and wife, 
whether both or either one is cinitleil to draw. 7 

Partnerihip Account : 

Where account is opened in the name of a partnership firm, 
it is known .is partnership account. All cheques on the account 
must be drawn in the* name of the firm and in the absence of 
instruction to the contrary c\ery partnu has the right to draw 
on the partnership account in the name nf the fiim s The very 
fact that an account has been opened in the firm's name is evidence 
of authority of each partner to drawIn the case of death of 
one nr more partners the stimvirtg partner or partners muy draw 
on the firm account. 1 " But ihe modern practice is that oil the 


1 Re Head (No. (lfW4) 1 Cl 1 . 2V 
8 (1875) L.R. 19 hq. 212 -it p. 228. 

* 57 L.J. Ch. M. 

4 Halsbury’s Laws of England, V»l. 1. 9H8 at p. 989. 

5 Husband vs . Da\is, (1891) 10 C. B. 649. 

• Marshall w..Cutwe1l. (1H7S) L.R. 20 Eq. 328. 

T Hahbury\ Laws of England. Vnl. I, 604. 

H TwiliUl vs. London Suburban Bank. (1869) W.N. 127. 

"Halabury'a Laws of England* VoL 1* 604 under footnote (n): Tndtai 
Partnership Act, S. 12. 

Backhouse vs. Charlton, (1878), 8 Ch.D. 444. 
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death of a partner, the partnership account should be operated 
on only for the purpose of winding up the partnership and the 
bank should insist on opening a new account with the balance, 
if any, remaining of the old account. 1 

Accounts of Companies and Corporation! : 

Where a company opens an account, the bank should ascer¬ 
tain as to who is authorised to draw cheques on the account under 
the Articles and Memorandum of the Company. Usually at the 
time of opening the account the bank satisfies itself as to the 
persons entitled to draw on Ihe account ard#btain their speci¬ 
men signatures. The bank is only obliged to look into the articles 
and memorandum of the Company in order to find out the 
scope and authority of the persons dealing with the Company’s 
account. It is not bound to enquire into the regularity of the 
proceedings what Lord Hathcrly called the k indoor manage¬ 
ment of the company. 2 * 4 If a director has the authority under 
articles and memorandum of the company to draw cheques on 
the company’s account, the bank will honour cheques drawn by 
him and the bank wiil not be liable to the company if it turns 
out that the cheque was in fact issued for a purpose other than 
that of the company or that the board of directors had by a 
resolution limited his authority to draw cheques, unless the bank 
has notice, express or implied, of the same/ 1 But the bank must 
scrupulously comply with the directions given at the time of the 
opening of the account. Thus if the cheques on a company's 
account are to he drawn by at least two directors, according to 
the directions given, and the bank negligently and contrary to 
directions pays cheques signed by one of them only or signed by 
a new director who has no authority to draw and as to whose 
authority the hank makes no enquiry, the bank would be liable 
to the company for the amount of the cheque unless the same 
is paid to the creditors of the company. 1 In such a case the hank 
would pay the cheques at its own risk and should the cheques 
be drawn in favour of persons who are not the creditors of the 


1 Hakbury 1 * Laws of England, Vol. I, 604 at p. 605. 

3 Royal British Bank w. Turquand, (1856) 6 £ 8c B. 327. 

1 Houghton h Co. vs. Nothaid Lowe is Wills Ltd., (1928) AC. 1 
Underwood Ltd. w. Bank of Liverpool, (1924) 1 K.B. 775. 

4 Liggett vs. Barclay's Bank, (1928) 1 K.B< 48. 
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company, the bank would be liable for the amount of the cheques 
A payment contrary to directions is also illustrated by the case 
of Bank of Montreal v. Dominion Gresham Guarantee Co* 1 which 
we have discussed before 2 . 

Tnsst Account: 

A trust account is constituted where a trustee or trustees 
open an account expressly as trustees and also where the trustee 
opens an account in his personal name but the bank is fixed with 
notice of the trust either by the very nature of the account or 
by express notice thereof 1 . A trust account is one in which the 
person or persons entitled to the benefits thereof is or are not 
the person or persons in whom the legal title of the account vests. 
Thus if A transfers Rs. 50,000 f - to B in trust fur a village school} 
the legal title of the sum of Rs. 50,000/- will vest in B who is 
the trustee and the party who is entitled to the benefits of the 
money is the school which is called the beneficiary or the "cestui que 
trust”. A trustee cannot use the trust money for his own benefit 
for any purpose other than that of the trust. Hence if an account 
is opened by a trustee as a trustee, the bank has express notice 
that the funds are trust funds, and it should refuse to honour 
cheques by the trustee in his own favour or for any purpose alien 
to the trust if that is obvious; otherwise it w : ll be liable for 
conversion to the beneficiaries^. Bui difficulties arise where the 
trustee opens the account not as a trustee expressly. In such a 
case a trust is implied if the trust is obvious from the nature of 
the account e.g., where the account is headed 11 Police Account,” 
or “ School Account.” 8 But an account headed “ Office Account * 
has been held not to imply any trust, for a man may divide his 
account into personal and office accounts 8 . If the money belong¬ 
ing to a trust account is drawn out and paid into the private 
account of the trustee the bank is liable to make good the money 
so drawn out. 7 A hank may also be held liable for wrongfully 


1 (1930) A.C. fi59 
“See supra. 

8 Plumkett vs Barclay's Bank, (1936) AE.R. 6*3. 


“Eiparte Kingston, (1871) L3L 6 Ch. App. 632. 

8 Greenwood Teale ml Willitmi Brown A Co., (1894) 11 Til. 56. 
T Re West London Commercial Bank, (1838) 98 Ch. 364. 
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pa yin g out trust moneys if it receive* independent intimation 
warding the trust where the trust is not obvious or the account 
is not an express trust account, 1 * * 4 * * and a bank cannot obtain protec¬ 
tion by wilfully refraining from obtaining information as to the 
trust character of the account. J But the bank is under no duty 
to scrutinise the purpose of every cheque drawn by a trustee and 
it it is otherwise regular it is bound to honour such cheque aud 
it is not to be held liable for such payment. 8 The bank is entitled 
to presume that the act of a trustee in drawing cheques for third 
parties is in the course of the lawful performance of his duty and 
honour such cheques accordingly. 1 

Where there are more than one trustee, all the trustees must 
jointly sign a cheque drawn on the trust account unless the terms 
nf the trust provide otherwise and on the death of one of several 
trustees the bank must not honour cheques on the trust account 
drawn by the survivor nr suivivors unless otherwise provided by 
the terms of the trust. 

Executor 1 ! and Administrator’! Account: 

Where an account is opened by the executor nr administrator 
of a deceased person in respect of funds belonging to the estate of 
rhe deceased, such an account is called the executor’s account or 
the administrator’s account as the case may be. A bank must not 
honour cheques drawn by an executor or administrator for his 
iwn benefit or (or purposes other than Lhal of paying the debts 
jnd legacies of the deceased provided the hank has express or 
implied notice of the same. In this respect the liability of the 
bank is similar to that in relation tu trust account. Where there 
are more than one executor or administrator, each can separately 
operate and draw cheques on the account unless they .ire forbidden 
to do so by the will of the deceased or the letters ol administration/' 
Hence on the death nf one of several executors or administrators, 
the bank may pay cheques drawn hy the survivor or survivors and 
such a payment will exonerate thr hank. 1 * 

1 Bodenham vs. Hodrins, (18*2) 21 L.|. Ch. 864. 

3 London Jt Stock Bank vs. Simmons, (1892) AG. 201. 

1 Thompson vs. Clydesdale Bank Ltd., (1893) A.C. 282. 

4 Caiman vs. Bucks k Oxon Union Bank, (1897) 2 CL 243. 

a Esparto Rigby, (181$) 19 Ves. 463. 

9 Clough vs. Bond, (18*8) 3 My. k Cl. 49a 
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Amt 1 ! Account t 

Where so agent operates an account on behalf of his principal 
to the knowledge of the bank, the bank must see that the agent 
acts within the scope of his authority and does not misuse his 
position. Thus where the customer of a bank who was the agent 
u£ a company and was, according to the terms of the agency, bound 
to use the proceeds of drafts drawn on the principal for the purpose 
of paying for the purchases made by him on his principal’s behalf, 
discounted some of those drafts with the bank and paid the 
proceeds into his own account it was held the bank was liable 
for conversion and was bound in pay the proceeds of these drafts 
to the principal company. 1 So also where a person authorised 
under a power of attorney to draw cheques on the customer's 
account, drew and paid them into his own private accuunt, the 
bank which paid and collected the cheques were held guilty of 
negligence and liable to pay the amount of the cheques to the 
customer since they had notice that the agent was using the prin¬ 
cipal’s money for his own purpose. 2 * Similarly where an agent 
authorised to iterate on the principals account for seeking more 
profitable investment used the funds to adjust his own debts to 
the bank, it was held that the bank was not entitled to debit the 
principal's account by such adjustment: 1 

Forged or Altered Cheques : 

A cheque purported Lo be drawn by the iUsIopilt to which 
the customer’s name as drawer has Iwcn forged is not a cheque, 
hut a mere nullity. 1 A hank is supposed to know the signature 
of its customer and deter t any imitation" 1 and if it makes any pay¬ 
ment on such a cheque it cannot debit the customer with the 
amount of payment unless it can establish estoppel or adoption 
on the part of the customer. The real ground for the banker's 
obligation in this respect is not, however, his supposed knowledge 
of the customers signature but the fact of his having made payment 


1 British American Elevator Co. Ltd. w. Bank of British North 
America, (1919) A.C. 658. 

JRickett Pit Barnett, (1929) A.C. 176; Lloyds Bank w. Savory, 
(1933) A.C. 201, 229. 

1 Imperial Bank vs, Mary Victoria, (1936) P.C. 193. 

4 Imperial Bank of Canada w. Bank of Hamilton, (19(B) AC. 49. 

% 4 Smith m, Mercer, (1815) 6 Taunt, 76, 
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Without the authority of the customer. 1 But if a nun knows or 
has reasonable ground for believing, that hu signature has been 
forged to a cheque, and that it is about to be presented to hu 
hank for payment, he must warn the bank If he fails to do id 
and the banks position is thereby prejudiced, eg, where the bank 
loses the opportunity of protecting itself against subsequent for¬ 
geries, if any, or the opportunity of taking proceedings, civil or 
criminal, against the forger as by his escaping out of the jurudic 
turn, he will be held to have adopted the cheque and estopped from 
denying that the signature is his own* Mere silence, however, 
of the customer without the bank's position being prejudiced as 
above does not create estoppel or constitute adoption 4 Nor 
would it woik estoppel if the customer consciously pays a cheque 
to which his name has been forced and disputes a subsequent 
forgery by the sjme ptrsoi unless i repetition it such payment 
establishes i course if business authorising the use it his name 
by the forgti 4 

As regards cheques unginalh issued and signed hv the uistomei 
but which have been subsequent altered by forgery the position 
is different and there are conflicting decisions on the lass Miterul 
alterations may be of various kinds eg the amount may be 
altered or a crossing m iv be obliterated or an order cheque may 
be made into a bearer cheque In India a hank paying a cheque 
which has been materially altered is absolutely protected under 
the following conditions (1) whciL the alteritwn is not apparent 
or in the case oi an alteration which takes the form of obliterating 
*n rnginil crossing ind the original crossing is not apparent and 
(2) where the bulk pay* according to the apparent tenor of the 
cheque But where the alteration is apparent or noticeable on a 
veasonahle scrutiny the bark is liable for any loss suffered by the 
customer b\ such alteration unless theie is a breach of any duty 
owed by the customer to the bank caused bv the neglect of some 
usual or prnpei preciution" The Pi ivy Council recognised in 

1 London Riser Plate Bank ti Bank ot Liverpool (1896) ] QB 7 

J MTCenzie u British Linen Co, (1881) 6 AC 82 

1 M’Kenzie « British Linen Co, (1881) 6 AC 82 

♦Morris vc BethdU, (1869), LR 3 CP 47 

* Negotiable Instruments Act, S 89 

• Mercantile Bank of India vs Centrsl Bank of India ILR (1938) 

Mad 380 PC) , 
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Lolnnial Bat L of Australasia vs Mai shall 1 that the customs owes 
u duty to the bank but this duty has never been defined In that 
case the Privy Council ndd lliaL a customer i& under no duty to 
fill up a cheque in such a way is would not Idulitate furgeiy fg> 
leaving spaces so that the foiger can u^iUsl it and nvu ruled the 
old derisions Young v\ Cjinte md Mauussen vs Birkbtck Bank' 
which held i contiaiy view Hut m i 1 tu decision by the Hoise 
ol lairds in London Joint Slock Kink v\ vlacmilLm,' the eld 
mow in Young vs (note Ins Icen ifhrmcd and the decision of tht 
Pnvv Council in the lbovc use his 1 #uji dissented frjm and it 
has been held that t uistomu is bound 10 txueise reasonable eait 
o pi evert Ins hinku noin bung misled ind if in bieiLh of such 
duty, he dnws i cheque in 1 miimei which faulilates fnud he 
is responsible tor tht li»ss ind hiect conscquenci of his id Tht 
litrst Prm (ountjl luisioii in Meicantilc Buk of Indu i% 
CltiU d Bank of Ind i n i nut dcitn d tlie duty of a drawer m 
di iwing cheques is it win not i use ol 1 ihtqur But what it 
decides is thil cun whrrc th.re is i duty owed by the drawer 
1 mere hreich of it will not \uneiite the bink unlev- it is also 
pioud thit sLiih i bitieh wis tne result of neglect ot some usual 
ni pioper precaution Trom ihis mi/c ol eonflictm^ decolors one 
hint* is elf ir thit sn f i is Indn is concerned 4 he law as hid 
down by the Pn\y Council in tht use of Colonial Bank of 
■Wtnlisn i »ldl l ind m, in spile ol the derision if the House 
id LihU to c untiirt m he Ikivl use until it is upstt by 
not lit t rlcuMon il iHl P» is > C nunul But the Pnw Cmncil 
u Musts v n in this ti i thit the iiistimir owes \ dut\ lo die 
hml uul n s submitted thit suih i uur\ consists in not doina 
somethmi; wtneb would piosim\td\ md luc It euist i 1 jss p 
ihe h'nk The duty is puiels m,dwi i ii 1 fhi lustumi nred 
not do intlhmg positive ti pnunl l r„ii i h iud tin, in the 
woida ot the Pnvv Council people im nit supposed u> commit 
forgery Thus if imin dnws i hi nk cheque and Icivts it in a 
public place whence it is liken hv i tur^u who fills up the cheque 
md cashes it, the bank will prnbibly no he li ihle foi tht eu lomer 
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did not do something which he was under a duty to do, namelv 
not leaving a blank cheque m a public place without taking the 
usual and proper precaution against it being lost. 

It should be noticed, however, that in any event where the 
alteration has the effect of increasing the amount paid, the bank 
can always charge the customs with the original amount and 
the dispute is, in even use, regaulinu the excess. 1 

Payment of Drafts: 

A banker’s draft is an orclei addicted by one bank to another 
01 by one office of a bank to anothei office of the same bank to 
pay a specified sum to the payee named or his ordei. But a branch 
office of a bank cannot issue a draft payable to bearer on demand 
on the head office or another branch of the same bank and vice 
versa. 2 * Hence drafts between two bunches or a branch and head 
office of the same bank must be issued payable to the payee or 
order. Where anv such draft diawn by one office of a bank upon 
another office of the same bank for a sum of money payable to 
order on demand, purports tn be endorsed by or on behalf of the 
payee, the bank is discharged by payment in due course.” We 
have already explained what is implied by payment in due touise 
and what would not amount to payment in due course. The bank 
wdl not be liable if it pays on a forged indorsement so long as 
the endorsement is regular and there is nothing tn suggest any 
suspicion. Such drafts cannot be regaided as cheques since the 
drawei and the drawee are m law the same Hence they cannot 
be crossed. But the protection against liabibty for payment on 
forged endorsements as indicated above makes hardly any differ' 
ence for the bunk as to whether they are crossed or not. Even if 
such a draft bears any crossing the bank must pay it across the 
counter on presentment provided it is duly endorsed. 4 If the bank 
refuses to pay the holder can sue the bank either as drawer of a 
bill or maker of a promissory note.” 

Drafts drawn by one bank on another are to be regarded as 
cheques and the law relating to their payment by the drawee bank 

1 Imperial Bank of Ctada vs. Hunikim, (1903) A.C. 49. 

■STM of the Bemm Bank of Ipdh Ad 

•8, ISA of the Negotiable lutnuneiiti Act 

4 Halter? 1 ! Lewi of England, VoLI, pages fl* fll 



tVtfmS k BANKING 


m 


ib the same os in the use of cheques which we have discussed before. 
Such cheques may be crossed and if so they can be paid only when 
^presented by a bank 

Paywut of BiHa of Exchange Accepted Payable at i 

“Where a customer accepts a bill payable at hu bankers it 
constitutes an authority to the banker to pay it at maturity and 
if no funds are available, amounts to a request for an overdraft, 
the hanker is under no obligation to pay the bill, even though he 
has sufficient funds in hand 1 The hank can charge the amount 
of the bill on the customer if the bill is payahle to bearer and the 
bank pays the bearer in due course- A bill of exchange is payable 
to bearer if it is stated to be so or endorsed in blank 1 ui it the 
payee is fictitious But if the acceptance of the customer ts foiged 
the bank cannot chaige the customer with the amount of the hill 
on the same principle as that by which a customer cannot be 
charged with the amount of a cheque to which the customer's 
signature has been foigtd unless the customer is pitcluded from 
denying his signature h\ estoppel or adoption We have already 
discussed the pnnciplc of estoppel and adoption A bank is also 
not entitled to charge the amount of the hill on the customer if 
the bill is payiblr to order md payment has been obtained on 
forged endorsement of the payee's name even if the payment has 
lieen made in due course S 82 (1) of the Negotiable Instruments 
Act protects a bank only when it pays a bearer bill in due count 
and in the case of no other bills Hence it is safe for a bank to 
insist on bills payable to order being presented through a bank 
foi payment 

C s l n tio B of Cheques: 

One of the principal duties oi a bank is to collect cheques 
drawn on other banks and paid in by its customers for eoUectioiK. 
While discharging this function it is known as a collecting bank 
as ditf i qyMhifl from a drawee bank on which the cheques ait 

»HiUwry l i Um of EuM VoL I, p. 614. 

*8. A (e), Negative Entrants Act 

•Jbld. 

of Eagbad «. ttgHia* («*) AXX 107. 

*UL 
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drawn* In this respect the book is “a mere agent or conduit pipe 
•to receive payment of the cheque from the bank on which it is 
drawn and hold the proceeds at the disposal of the customer'*. 1 As 
such agent its duty is to present any cheque, paid in by its 
customer, for payment with reasonable diligence *>., within a 
reasonable time. It has been held that the reasonable time would 
be presenting the cheque within one day after the receipt thereof 
where the cheque is drawn on a bank in the same place 2 3 or for¬ 
warding or presenting it on the day following the receipt thereof 
where the cheque is drawn on a bank in another place. 1 After 
the expiry of a reasonable time the customer paying in the cheque 
lor collection is entitled to presume that the cheque has been 
collected and the proceeds thereof have been credited to his account. 
The customer can, therefore, draw a cheque for an amount not 
exceeding the amolint to be collected after the expiry of such 
reasonable time. If the bank has failed to collect the cheque in 
the meantime it cannot dishonour the cheque on the ground of 
shortage of funds; for there would not have been any shortage 
had it fulfilled its duty in collecting the cheque promptly. If it 
dishonours the cheque on this ground the customer can recover^ 
damages far wrongful dishonour. 4 If the Bank makes delay in' 
presenting the cheque, the bank will also be liable to the customer 
for any other loss which the customer may sustain by reason of 
such delay. 5 Thus the customer pays in a cheque for Rs. 1000/- 
drawn by X on another bank Y. At the time the cheque is paid 
in and a reasonable time after that X has sufficient funds in Y 
But the Bank does not present the cheque within a fortnight from 
the date of paying in. Bank Y fails before the cheque is present¬ 
ed. The customer cannot make X liable.’ 1 Therefore the bank 
must pay for this loss to the customer. It should he noted, how¬ 
ever, that where a collecting bank forwards a cheque drawn on a 
hank in another place for collection, it may forward it either to 
its own branch or to an agent in that place. In that case the 

1 Halibuiy’* Uws of England, VoL I, p. 590. 

* Alexander vs. Burchfield, (1042) 7 Man. fit G. 1061; Rickford f». 
Ridge, (1B10) 2 Camp. 537; Forman vs. Bank of England, (1902) 18 
TXJL 339. . . 

pi. Henty, (1861) 10 C.BL (NA) 65; Heywood % v. Pickering, 
(1874) LJL 9 QJ. 42&< 

"Forman cx .Bank of England, supra; 5, Lufymqk vs. Tribe, (1838), 

3 M. tfW. 07, per Lord Ahiager, C& tf p. *12, 
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brandi or the agent has one day after the receipt of the cheque in 
i$kh to present the cheque and the reasonable time wifi not 
expire after one day after the receipt of the cheque by the collect¬ 
ing bank but after one day after the receipt thereof by such branch 
or agent. 1 But the collecting bank will be liable in case of delay 
id presentment by such branch or agent. Presentment need not 
be actual presentment on the drawee bank but presentment by a 
recognised clearing house or by post is sufficient. 3 A non-clearing 
bank may present through a dealing bank. 


Notice of 


When a cheque paid to a collecting bank is dishonoured on 
presentment, the collecting bank must give due 
notice of dishonour tn the customer. The bank 
usually conveys the notice of dishonour 
by returning the cheque to the customer which is deemed a 
sufficient notice of dishonour, if the customer has indorsed it* 
The bank can also debit the customer with the amount of the 
cheque if it credited his account with the amount prior to 
collection. 


A customer can draw cheques on the amount of the cheque 
'paid in for collection only after the expiry of a reasonable time 
necessary for the bank to collect the cheque and complete the 
necessary book keeping entries. 2 We have already seen what iff 
to be regarded as reasonable time for presentment. But some 
more time will be necessary between the presentment of the cheque 
upto the time when the proceeds of the cheque will be available 
for drawing against for the purpose of collecting the proceeds and 
crediting them to the customer's account at the collecting bank 
and to complete the necessary book keeping entries. This time 
will vary according to circumstances. Thus more time will be 
necessary for a Calcutta bank to collect the proceeds of a 
cheque drawn on an Ambala Bank and to make them available 
for a customer than will be the case when the paying or drawee 
bank is a Calcutta bank. What will be the reasonable time after 
which a customer will be entitled to draw against a cheque paid in 
for collection is to be decided by the facts and circumstances of 


1 Prideaux iv. Diddle, (1864) LR. 4 Q.B. 455. 

- 'Reynolds iv. Cbettle, (1811), 2 Camp. 5& . ’ 

' rules regarding notice bf dishonour see Supra. Negotiable 

fiitottoenti Act, . . 

;4Majr^ti pl tttflitms (1830), J® k Ai 415. 





ta dbr case. Bttf where a customer is credited with the amount 
of a cheque {paid in for collection prior to the receipt of payment 
in respect thereof, the customer is at once entitled to draw on it 1 
The hank is, however, entitled to debit the amount if the cheque 
is subsequently dishonoured on presentment. 2 * 

Liability of a Collecting Bonk to Third Parties : 

A collecting bank incurs liability to a third party who is the 
true owner of the cheque in case the customer on whose behalf 
it collects the cheque happens to have no title or a defective title 
therein, The true owner has only to prove that the customer on 
whose behalf the collecting bank was acting was not the true 
owner and had no right to receive payment in respect of the 
cheque. Such a situation arises where the customer obtained the 
cheque from the drawer or holder by means of fraud or an 
offence e.g., theft or where he obtained the same by endorsement 
or delivery from a person who so obtained it unless he is a holder 
in due course or the person from whom he obtains it was himself 
a holder in due course 2 . But even a holder in due course acquires 
no title where he obtains the cheque by virtue of a forged indorse¬ 
ment by the thief or forger. Thus in all cases except theft oij 
forgery a bonafidc holder for value without notice will acquire 
j valid title as against the true owner, in cases of theft a 
holder in due course will not acquire a valid title 
unless the cheque has been perfected so as to be transferable 
by mere delivery e.g v when a cheque is payable to bearer or 
indorsed in blank. 4 But in the case of a forged indorsement 
or a forged cheque, the cheque is never perfected and forgery 
cannot confer title even to a holder in due course. 5 In collecting 
uncrossed cheques the bank is liable to the true owner for the value 
of the cheque if the customer has no title or a defective title there¬ 
to. The liability arises in conversion which means a civil wrong 
or tort consisting of depriving a true owner of his property ■ Bui 

1 Capital fc Counties Bank tv. Gordon (1903) A.C. 240 per Iav<3 
Lindlay at p. 249. 

2 /«, at p 248. 

s S. 58 of the Negotiable Instruments Act. 

4 Ruphad i* Bank of England (1855) 17 C.R. 161. 

B Fqr a holder in due course see Supra Negotiable Instruments Apt. 

4 Capital and' counties Bank sv. Gordon (1903). AC 21ft; Pine'Art 
Society sv. Union Bank of Londoa (1BB6) 17 QABfc 705. 
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in the cute of uoshed cheques a collecting b>mk enjoys certain 
amount of protection The "Negotiable Instruments ^cl 1 lays down 
that a hanker who in good 1,11th and without nc^h^ncc lcctivts 
payment for a customer nf 1 cheque uossed genu alls n specially 
to lnmsell shall am, n use Mi *nl< tn the ihcquc pious detuhu, 

1 Lin fc i»v liability to the ii tie o' 1111 oi the ihcquc b\ u son »n T y 
of hwing JCLtjved Mid pismim \ hinku is In he A emul to 
icteiu pavnicnt ot a cru set iluqu cun ii lv lucIus tht 
1 usluniti\ iLLoiuil with the imouut ul tin cheque bchnt iuu\ 
ing pavnum MkicoI It 1 Jl u that this piotuticm is only 
hunted and 1 colliding haul will hi piolcctul *uilv j! it brings 
,1 Ut wulun the lollowing londiliom, umth, (11 that 11 should 
id in od l.ulh and without n .,1 n^nec in loIIccIuu the cheque, 
{21 4 hat t should udj*i pa uncut h>i 1 1 mn/mi is 1 mm 14ml 
nrl not ot it. 'mn iiahi . 1 liuMii, (*0 th.it the pci« in ini wh w\ 
ii ids must he its tu* thrift ind t 4 ) tliai th cheque should In- 
rossul gn trail) 01 spicnlh tn tfu h ill Let us iMmine tht*e 
conditions serai ltd) 

(1) Good Faith and Want of Negligence : 

llu pioULticm planted to a collecting hank is mil) nailable 
\shcn the bank e\cuiscs due ear? uid ciulion m the milter o\ 
collet 1 urn, tht want oi whiLh nutssanly implies negligence and 
aliscnee ot good laith It is no defence foi iht bank that the 
deftLtiu title ccnild lot hivt betn discovered even wi*h the 
c* cicisc ot due cue, tor an) person who does not exercise reasonable 
caie is outside the pi auction altogether J Whdhu a uillfecting 
hank has taken itisonable Liie m has been negligent nr not is a 
question of fad and has to be dctei mined hv the facts and 
circumstances of each ease Hut the tesl seems to be “whether the 
tunsaction of payirg in any given cheque, coupled with the 
circumstances, antecedent and present, is so nut of the ordinary 
toiiise that it oughL to arouse doubts in the banker's mind and 
cause him to make enquiry”. 1 Thus the very nature of the cheque 
may sometimes cast doubt as to the title of the customei and the 

1 S 131 . 

J Savory Ac Co. vs Lloyds Bank, ( 1932 ) 2 KB., 00 appeal ( 1933 ) A.C. 

201 . 

* Commissioners of Taxation vi, English cU. Bank Ltd, ( 1920 ) A.C. 

68 % m 
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bank must make inquiries and if it receives payment without 
making such inquiries it will be liable to the hue ownci. 
Cases of this kind occur frequently when agents known to be such 
or appearing to be such from the terms of the cheque pay in the 
cheque to their own private accounts. Thus where the secret,in 
of a company indorsed a cheque payable to the company and paid 
it into a pnvate account, it was held that the banker ought m 
have made inquiries as to his authority to do so befoie receiving 
payment on his behalf ] This would be so even it a manager nl 
a company is authorised to draw' cheques nil the company's hankc s 
where the ciicumslantes may indicate that tin mana^ci is excccJ 
ing his authority Thus where the Chief accountant of the 
plaintiffs branch in Bombas authorised to draw cheques on then 
baukcis, fi uidultntK drew a numbei of rhrqucs in favoui it lih 
own bankers, namely, the defendants whn colltckd ind neJited 
the pioceids to his .lccourt, it was held thit the defendants weic 
put on inquiry hv the lad tint laigr sum*' oi money, wliuh coiil I 
not lie attnbuted to his salaiy vue hung lian^tcriul t > ihcin b\ 
a pci son whn hi then knowledge was in agcnl of ihc pliinti’ls 
and they were liable to the plamtifTs foi having icccivcd pavnicnl 
on the cheque without making the necessary lnqumes- A similu 
view was taken bv iht Hm^r of Loids m Midlind Bank v\ 
Reckitf* which contains an admirable and exhaustive statement oi 
the law a* to the liability of a collecting hank in this icspcd 
Thctc the plaintiff who went abroad employed i snlicitoi as his 
agent giving him a power nl ittorncy to vi«n cheques oil his 
account, without restuctions Hie snlicuoi indorsed some ot the 
cheques payable to the plaint iff in favoui of ihc defendants m 
order to reduce his ovcidult account It wis held that tin 
defendant bank were put nil inquiry by the very uatuic of the 
cheques which showed that the money was not the nvuiey oi the 
customei ,ind that they were negligent in e oiled ing the cheques 
without propel inquiry. In the same way a collcdin^ hank would 
be liable it it collects cheques payiblc to rates collector«, secretin ks 
of companies or chautable institutions, and the like, under ihcir 
official denominations ot to a partnership 11 the Rim's name or to 

1 Hannan’s take View Central Ltd vs. Armstrong 8c Co., (1900), 16 
TLR 236. 

1 Llojrdi Bank vt. Chartered Bank (1929) 1 K.B. 236. 

» (1933) A.C 1. 0 
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executors as such and credits them without due inquiries to the 
private accounts of individuals indot sing them in their represent* 
live capacity. 1 Similarly a pet pro indorsement would put the 
hank on inquiry and collection oi a cheque su indorsed without 
necessary inquiries would consul ule negligence. - The necessary 
inquiries must not only uilIuJi thi aulhouLy to indorse but also 
the authority to pav m and colled the cheque in the manner 
pmposed 1 \ cnllectu i> bulk may, however, be relieved of liability 
even in the absence* ni leamnabk care il the true owner is, bv his 
conduct, estopped from dinving iHl \ »lidits of the payment or 
deemed to adopt the pis mini Thus in Morrison vs London 
Count) ind We tinmistu link 1 the Lut' were is billows The 
muugti of the jliintifT hung m’borih to sign po pto drew 
deques so signal tni i numb i nl vtais and pud them fraudu¬ 
lently into his | in itc uuiunt villi ilv ikfuilint hink who 
collated thi. sum t \s o held lhit u i giuls the cirlier cheques 
tlu deiendunts wcit nubjinl in is mail is this hid notice if 
tin. agents hut ni'tillukv- »hi\ win In Id nil lnbk i* oi the 
fit*s it ippnrcd thil th pi ml ill luuptul the mini tnnsactions 
As reguds the litir cheque*- it w is hid tint thi iklcndints wcie 
no* hegliguit i> the plui till In ulnnlum ol thi t uliu transactions 
li 1 them to htlirve thn tlu d ilmgs n <hi manigtr svch mtho- 
nsul and valid Wf Ii«m dicuK ihsuissc 1 the lequivtcs of 
isuppel and adnpiion i aim turn si'll) pivmcnl uf cheques 
\p«r* horn the usi n negligence in collating cheques fin 
i_ ats piling in »hi snn^ li ii'ilukntls u williout wthejuLv there 
tins lie othu in it ii ills 1 nt^li^uvi which would make t inlletl- 
mv hank hablr to thi tiin mi m Thus il i b ink collects i cheque 
linked tiiount p'Mt lot i usloniu t h<i »s on the faa of the 
ihcquL uni the piyrc th In I would hi Inhli in the absence of 
11 ipir inquiries 1 Omission io ilili t m iircgulj it), in the 
miloiscmuit would alsi imiuiil (■ jm>1u nu 1 \bant of 
mulin' ibnut i new uni n hyiii'ij n account n to follow up 

1 flevan vs The Nation'll Bink (J90A) 23 TLR 65 
J Bmd vs Fox, (1885) 5? 1 T 193 
1 Gomprrtz vs Cook (1903) 20 TLR 106 
'(1914) 3 KB. 356 

’’Howe Property Co n London Counts and Westminister Bank 
(1915) 841 JKB 1846 

a Basins, Tuner and Suns v* London and South Western Bank (1900) 
1QR 270 
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a inference given by such Lustomer would also constitute new¬ 
pence Thus in Hampstead Guirduns u*. Barclays Bank 3 a perv 1 
opened an account with the defendant bank with a cheque stolen 
by him representing; th.it he was the payee theieuf He gave i 
fictitious address and llu bml mill i bs Lunsuiting the director 
have ascertained thit no pLison oi such name was living ilur 
It was held thit *ne bink was nc^ 1 T cnt 

(2) Receipt for Customer : 

A collecting bank can claim prut cl a in <ml> it it uceiU't 
payment as the a^Liit ol ns customti *t s a nuic conduit p>|i 
tor Lonveyrng the ihiquL In lie bank mi \vhii.li it is dnwu ai 
receiving the mtuitv li<m thit bud to« then cu*tomu V 
hink does i at *.usi 10 be mli in agLiil by ihc rntie jrcdilim 
tressed cheques is i i«-h Lit hue oi tiMiui't But win c 

a banl becomes i iimsiiRw d llu cheque fen viluc j o dti 1 
with the cheqm thit b<it ter i urged liiJorsLmuh U woa 1 1 
become the owner »luimt, ♦!« bud (Icils no 4 colic lL "he Jiei 
icn the customer hut in itsdl mil n u h i c isi die bank wil 
he liable In the 1 u umhi f mil title to the cheque, pums tr 1 
defective even in the ib'itnu ol iieji^enu * The bank bLLi>m 
a ti uisfeice ol the cheque Ini xahic met ce ises to he u,ent ror tit 
customti il it piys i ish fm tbL cheque ac oss the counter oi it hi 
cheque is paid in on the c\[icss iinderst inning that it m.iv 
drrnn i^ainst it n^L wlutliei u is mudb Inwn iguin 4 t 
nut or if the cheque is pud c\prissl\ fm the icJnction of 
oveidiaft But lhL mete lAistmLt 1 .in ostiJnit, ten whuh thi 
banl would have i lien nvc r the diLque p iid in, making the bad 
a holder fui vilue to the e\tur ol th Inn would not take iv ’ 
th*. pmteetion I mm the Vink ( 

(3) Customer : 

We hast seen aliiad^ thit i colic el inn hink can claim pioli 
1 (1923) 39 TLR 229 

J Capital and Counties Rank o Gordon (1903) AC, 240 per I 
Macnaghten at pp 245, 246 

S S 131 at the Negotiable Instruments Act 
4 Capital and Counties Rank tv Gordon, Ibtd. 

8 Royal Bank of Scotland vt. Tottenham (1B94) 2 QB 715, In Re 
Farrow* Bank, (1923) 1 Ch 41,49 

• Clark vs. London and County Bank (1897) 1 QB. 552, Suttas t 
Buggs (1922) AC 1, 17. , 
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tion only if it receives fuyinent for a customer. Therdorc it 
becomes very important ro appreci.ite what is actually sonified by 
the word 'customer’. A customer has been defined as a person 
having habitual dealings with the banker in the nature ol ordinary 
hanking bushiest". 1 It nctessauly implies j (Xkiii who the 
usl and habit nJ rcMiruiq. to the bank tu do business. Heuce 
an isolated transaction eg., lullccling a ihique lui a stranger 
would not constitute that person a customer.* Nor would a person 
who had been innlioually cashing missed cheques across the 
countci for a nuinlier ol )eais he deemed a i ustnmer. J It was 
pointed out by Lord Davey in (ire it Western Rail. Co. Vf. London 
and Qmnl) Hanking Caj. 4 that thm must be some suit ill account, 
either a deposit fa a uirunt mount 01 some similar relation, to 
make a mail a (iistomci ul j banku. In i reicnl case decided 
by the House ot Lands' the quiMitui which iaini up lor duision 
was whether a peison wa* a customer in view ol the taa that he 
opened an aicuuni only two ela)& pu»»r to the paying m ot the 
disputed elirque Loul Dunedin m Ins lodgement observed as 
follows: "the wind kl (uslcMncr lv signifies a iclatim ship in which 
duration is ml r»t the essence. A peison whose money has been 
acLepierl b\ a bank on the loo^ms* that they undertake to honour 
cheques upto lln amount ( t.indiiii> in his ucili' is a customer of 
the hank urespective ol whethei his connection is of 

short or long sunding**. Hut i* is submitted that if the account 
is opened with llu disputed cheque the pmi n paving ill the cheque 
will not be regarded as a iustuimi it the time he pays in and 
the bank will he liahle in ease the title to the ilicque rests 
W’lth someone else. As Darling ]. observed in Tate vs. Wilts and 
Dorset Hank. 0 "He was not a uisiomrt at the moment, but he 
was going to become a lusiomet iJ the chciiur was collected." It 
stems that the distinction v not IWwitni a habitual customer and 
a new one hut brtween out for whom the hank renders a casual 

1 Halabury’s Laws of England, Vol. I, p. 595, 596. 

* Mathews vs. Bum At Co. (1894), 10 T.LR. 3B6. 

8 Great Western Rail Co. vs. London fc County Bank Ca. (1901) 
A.C 414. 

4/Mi. 

0 Commissioners of Taxation vs. English, Scottish fit Australian Bank 
(1920) AjC 683. 

6 ( 1899 ) Journal of Institute of Bankers, Vol. XX, p. 376 , per 
Darling J. 
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service c£ # caching a cheque tor the first time for the purpose ot 
opening an account or tor obliging him or someone else and a 
person who has an account ot his own at the hank. 

(4) Growing: 

A collecting bank can claim protection onlv if the cheque 
paid in toi collection is crossed gcitrally or specially to itself 1 
If it was not ciossed at ihi. time it was paid m the bank, the bank 
cannot acquirt the protection bv crossing an unciosscd cheque 
specially or geneially' 

Bank's Liability as a Holder in Due Course : 

We have already seen that except lr the case of forged indoisc* 
ments and theft nl a diLqut not perfected (ir., a cheque which 
has to be inH ired f n nc^nt 1 Mi in) i li dd in due course acquires 
a valid title Heme when then is no question ot forged indorse 
ment, a collecting bank mis escape Inhility it it can establish an 
independent title lo tht disputed cheque as a holder in due course 
excepting whcic the cheque is crissul not negotiable' 1 . Thus it 
was held in Cioidous c isl tint i bank collecting a heaier cheque 
can escape liability ll it j l huldn in due course But in Girat 
Wcstein Rail Co v\ London and County Banking Co 1 it was 
held that a cheque crossed “not negotiable" cinnnt he obtained 
by a hank .is a hoicki in due tourst since such a cJicquc rannol 
be negotiable and the bank cannot escape liability on that ground 
The bank will be legaldetl is 1 bolder in due course m the follow 
mg cases (a) wheit the hank pays Lash fni the cheque over tlu. 
countei. 1 (b) whut the cheque is paid in expicssly in reduction 
of an ourdiaft, 1 * * 5 * ’ (c) is hue the cheque is paid in on expie&s 
condition of bang at once di iwn against, and is so drawn against, 7 
(d) where the cheque is paid in subject to a lien in favour of the 
bank T s and (e) where in uncrossed cheque is paid in ard u edit id 


l For geneul and special classing sec Negotiable Instruments Act 
SS 124, 125. 126 

s Gipital and Counties Rink tn Gordon (1903) AC 240 

7 Capital and Cnunties Rank vs Gordon (1903) A.C. 240 

* (1901) A.C 414 

5 HakburyN Laws of England Vol. 1, p, 591 

• London and County Bank vs Groomc (1891), 6 QBD 288 

7 National Bank w Silk* (1891) 1 Q.B. 435, 439. 

•/W, 620. 
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as cash at once 1 2 * 4 If a bank become' a holder in due cuui&c ol any 
cheque paid in fen collection as m any ot the abovcracntioncd cases, 
it has all Ihc right' of such holder ind can sue the parties to it, 
lumelv, the. diawer and all the mhsequent indorsees in its own 
name in case the claque is dishonoured on presentment 

Collection of BUli of Exchange : 

A liank is not undei any duty to colled hills ot c l xc lunge for 
its customers Hut if it undertakes to colled a lull tor lustomei, 
it must present the bill for acceptance and payment in accordance 
with the provisions of the Negotiable [nstiuments Vct J and to 
give notice oi dishonour to the cuslomu in ease the lull is dis¬ 
honoured This is necessary in order tu enable the customer to 
give notice ot dislionoui within i it isonahlc tune to the paities 
hi wants to make liable the icon Lt has ilready been noticed 
that the hrlilir ol a bill mu c t give notiu of dishonour to the 
p 11 ties he w nits to make lnhlc within 1 uasonablc time 1 and in 
default lie ini> not be able to Inld 'iich pailus liable Therefore 
the bank wJl be habit to lilt uisluinn foi my loss he may incur 
as a result of the bank tailing <u pics.nl the bill ind to commum- 
' ite notice of dishonour in due time 

\ hank s\hieh collects a lull Ini its Lustnmci, Lo which the 
customer his no tilk, is liable lo fin. line owner ioi u invasion. 
It docs not ciifny ihL protection which is available *o it in the 
lollcctioii ot ciosscd cheques 1 ihii while the bink liec'unes a 
holder in due coin sc ol lulls i>ivcu lo it toi coUcclinn it will not 
be lnhlt 11 the true owner excepting i i the use of foiled indorse¬ 
ments \ bank will buomc a lioldu m dm couise ot a bill 
payable to heard bv the men iklmiy thucuf piovided (a) the 
bank pays cash uross the counter or (b) the bill is given expressly 
in reduction if in uverdiah, m (i) the hill is given un the express 
condition of its Ix'ing drawn j gainst at once or (d) the bill is 
paid in subject to the bark’s hen m (e) the bill is discounted. 
In the ease of a bill payable to order the bank will be a holder 
in due course if it is indorsed to the hank and paid m under any 
one of the conditions mentioned ibne 

1 Capital and Counties Rink w. Gordon, Supra. 

2 Sec Negotiable Instruments Ad Sopna. 

* S. 94 of the Negotiable Instruments Ad. 

4 Arnold vt Cheque Bank (1876). 1 GPD. 578 at 585, 
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Crfhedoa of Bukm 1 OnfU: 

Drafts drawn by one office of a bank on another office of the 
same bank are not cheques since the drawer and the drawee are, 
in the eye of law, the same person They cannot, therefore^ be 
trossed and even if they are ostensibly crossed, a bank collecting 
them for its customer would not enjoy the protection which would 
be available to it if they were crossed cheques Hence a collecting 
bank receiving payment in respect of such drafts for its customer 
who has no title to them would be liable to the true owner for 
conversion But a draft drawn hv one bank on another is a 
cheque and ma) be crossed and dealt with as such 1 Therefore 
a collecting bank receiving payment in respect of a crossed draft 
drawn by one ^ank on another would enjoy the same protection 
as against the true owner as would be available to it m the matter 
of collecting ciossed cheques 


A banker may, in the absence of a contract to the contrary, 
retain, as a security for a general balance of account, any goods 
deposited with him by a customer if the customer is indebted to 
the bank on such a general balance of account 2 This right to 
retain the propert\ of another for a general balance of account is 
known as a general hen is opposed to i particular hen e g, that of 
an artificer for his charge on account of labour employed or 
expenses bestowed upon the. identical property retained 1 This 
general lien was originally established m England, as regards 
hankers and others, is a proved usage of trade and at once became 
a part of the law of merchant as judicially recognised 4 A banker’s 
hen extends to all bills and cheques paid in for coDection and to 
all securities deposited with the banker h\ a customer (including 
share certificates * a pav order, 8 i policy of insurance, 1 and a lease 8 ) 
or by a third person on a customer's account and to motiev paid 
in by, or to the account of a customer, unless there be a contract, 

1 Hikbury'b Laws of England, Vo] 1 p 602 
# ! 171 of the Indian Contract Ad 
’Kfcnt, Comma a. 634. 

4 Bnndao w larndt <1846) 12 CL k F. 717 
Ft United Senate On, Johnston's CUm (1871), 6 CL App 211 
tin «. Cume (1876) AC 864 
« Bowes (1886). 33 CL D. 586. 

Mutton * Vtot (1580) 2 CL 79. 
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express or implied, excluding the lien. An agreement excluding 
the general lien may be expressly provided for or may be implied 
as when securities are paid in t r secure overdrafts upto a specified 
limit. In such a case the bank cannot claim a lien for any amount 
exccedirg the limit 1 Simihrlv be cannot claim a lien on cheques 
or hills which are paid in specifically for providing funds to meet 
cheques drawn by the customer 01 bills accepted by the bank on 
behalf of the customer, for the hank receives such cheques or bills 
for a specific purpose which impliedly excludes the general lien. 1 
But it seems that the banker's lien will attach to securities paid 
in for a specific purpose to secure an overdraft nr to meet a 
particular cheque if they remain with the hank after such overdraft 
fa cheque has been paid off, 8 though doubts have been expressed 
whether the bank can claim a lien oil the securities in such a 
case. 4 

Where bills or cheques arc paid into a bank, a question arises 
whether the bank receives them as an agent of the customer or 
as a transferee which makes it a holder in due course. We have 
already seen under what circumstances the bank will be regarded 
as a transferee 0 . If the bank receives them as a transferee no 
question of lien arises, for the bank is entitled to the whole of the 
proceeds. But if the bank receives them as an agent of the, 
customer, it has a lien on them to the extent of the customer's 
indebtedness to the bank, if any. But where the bank has a lien 
it becomes a holder in due course in respect of cheques or bills 
or a promissory note payable to bearer to the extent of the lien* 
and in such a case the bank can sue for the whole amount of the 
hill or cheque in case it is dishonoured, holding any surplus over 
the customer's indebtedness for the customer. 

A bank receiving a cheque or bill ur note from a customer 
muit present it for acceptance or payment whether it daimi a 
lien in respect thereof or is a transferee for value thereof. 

In the absence of an agreement to the contrary whether express 

iRe Bora, Sup hr. 

*Eirfj m. Tuner (1897), 26 L.J. Ch. 710s Mercantile Biok of India 
m. ladulto Gtndusul, (A.IJL) 1926 Sind, 221 

*fc tad Globe Finance Gorpootion (1902) 2 Ch. 416 per 

XadBaAkpL 

*EhMnfi Lem of England. VaL I n. <91, Me (6). 

•$. 9 d the NtpMk lotfiMMti AA. 
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4r implied, a banker is entitled to eombipe all the different 
accents kept by the customer in the same right (*V., not In 
different capacities as when he has j personal account and another 
as a trustee), whether deposit or current, or whether at the same 
hranfch or different branches, and tu exercise his lien on the result¬ 
ing balance. 1 

In order to be entitled to claim a lien the bank must receive 
the securities or bills on which the lien is claimed as a banker 
acting in the course of banking business. 2 Thus the bank cannot 
claim a lien on securities or valuables deposited with it for safe 
custody for it receives them not as a banker but as a bailee®. Nor 
can the bank claim a lien on title deeds casually left at the bank 
after a refusal by it to advance money on them. 4 

The banker’s lien is i ul like the ordinary lien which is only 
a passive right. 1 It gives the banker the right of a pledgee so as 
to enable him to sell the negotiable instruments or securities on 
which he has the lien in case the customer fails to repay his debts 
within the time fixed or where no time is fixed after a reasonable 
notice to the customer to pay and the failure of the customer lo | 
pay within the time fixed by the notice. 6 

Letters of Credit and Documentary Bills: 

A letter of credit is a document addressed to a specified 
person or generally by a bank requesting the addressee, where he 
is specified or any person to whom it may be presented, where the 
addressee is not specified, requesting him to make payments or 
advances or extend credit (such as allowing the facility to draw, 
cheques) lo the person to whom the letter is granted upto a 
specified amount or intimating him that the giantee of the letter 
is authorised to draw bills of exchange on the bank upto a specified 
amount. Where the addressee is specified the letter is ‘special’ 
and where the letter is addressed to anyone to whom it may be 

1 Garnet or. M'Kewan (1872) Lit. 8 Ex. 10; Prince vs. Oriental Bank I 
Coup. (1878) 3 A.C. 3% 333. 

1 finndao w. Barnett (1B46) 12 Cl A F. 787. 

* Cuthbert «. Robarts, Lubbock Ac Co., (19Q9) 2 Gh. 2ft C.A. 

w. Xtoien, (1817)7 TaWtt 27B. 

*Stt Uen under the Chapter on k&rtgage. 

* Burdick w. $p*ell;(l884), 13 g.BJX iM \ Rmrt* JMefrer, 

Re: Moritt 0886) 18 Q&D. ffi, j iJSt ,. 
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presented, it is called “general” nr “open”. The letter is generally 
addressed to an agent of the bank or to a bank at another place; 
Letter of credit play a very important role in financing intern* 
tional trade and commerce and obviates the necessity for a customer, 
carrying on trade between different countries or places, to keep 
his funds tied up in different places. 

Where the letter is a request to pay money or extend credit 
to the grantee, the bank becomes liable to ihe parly so paying or 
extending credit on the production of the letter. 1 If the letter 
is special only the addressee can act on the letter and no one except 
Ihe addresser can make the bank liable by acting on it. Rut if 
the letter is general any one acting on it may make the bank 
liable. 

Where thr lrtlci simply contains an authority to the grantee 
to draw bills of exchange on thr bank upto a specified amount, it 
is meant to be shown to third parties Lonveying the intimation 
to them that there is a binding contract whereby the bank will 
accept bills of exchange drawn on it by the grantee upto the 
specified amount. If any person acts on the letter eg., by dis* 
counting a bill drawn by the grantee and paying for it, he can 
lorre the bank to accept the bill and pay for it. 2 Where a bank 
grants a letter nf this kind to a customer, the letter usually provides 
that the customer can draw bills only against actual shipments of 
goods, bills of lading or other documeuts of title and that the 
acceptance of bills drawn by *he customer is conditional upon the 
forwarding of such documents of title to the bank, Any person 
presenting a bill, drawn by the customer on the authority of such 
a letter, to the bank for acceptance must, therefore, see that the 
documents of title reach the bank before 01 at the lime it is called 
upon to accept; for otherwise the bank will not be liable to accept 
the bills so presented without the documents. 1 A letter of credit 
with a condition about documents is called a “documentary Jetter 
of credit”. If such a letter of credit describes the goods against 
which the lulls are to be drawn, it has been held that the bank 

1 Mingus vs. Lariviere (1875), LR. 7 H.L 423. 

3 Maitland tv. Chartered Mercantile Rank of India, London and Chi' ’ 
(1869) 38 L.J. Ch. 363; Union Bank of Canada vs Cole (1877), 47 L|. f 1 
IDO at 109 j Re Agra and Maitennan's Bank, Exparte Asiatic Bar 
Corporation (1887), 2 Ch. App. 391. 

* Exparte Brett, Re Howe (189!) 6 Ch. App. 838, 841. 
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it not bound to accept the bills if the goods shipped do not 
correspond exactly with the description given in the letter whether 
they are considered to be the same in the market or not . 1 

A person who acts on a documentary letter of credit c.g., one 
who discounts a bill drawn by the customer and receives the 
documents or an indorsee from him, docs, not acquire any right or 
title to the goods to which the documents relate. His right is 
against the bank and the drawer personally. a But the bank 
acquires a lien and the right of a pledgee over the goods on its 
acceptance of the bill and the receipt of the documents . 3 So if 
the customer fails to pay for the bill at maturity after the bank's 
acceptance and the bank has to pay the acceptance, the bank may 
realise the amount of the bill paid by it by selling the goods. 
But it seems that before selling the goods the bank should give 
notice to the customer to pay the money within a reasonable lime 
and if the customer makes default the bank may sell the goods 
and realise the amount paid . 1 

Letters of credit are not negotiable. Therefore a person who 
pays money or extends credit to any one other than the grantee 
of the letter cannot recover the money so paid from the bank, 
which issued the letter. It the grantee has paid or deposited 
money with the hank which issued the letter tor obtaining it, he 
may recover any money paid wrongly or mistakenly by the issuing 
bank to any other person who might have obtained or used the 
letter by fraud or apy other offence.' 

Letters of credit which are issued to travellers in foreign 
countries are usually nt the following varieties, uamely, ( 1 ) circular 
letters of credit, ( 2 ) circular notes and (3) traveller’s cheques. i 

(1) A circular letter ot credit is usually in the form of a 
request by a bank to its agents and correspondents in foreign 
countries to honour the cheques and drafts of the grantee upto a 
specified amount which the issuing bank undertakes to honour 
on presentation. These letters arc obtained either by paying or 
depositing cash tn the issuing bank or giving a guarantee for the 

1 Rayner k Go. Ltd. vs. Hambnn Bank (1942) 2 AJLR. 694. 

8 Re Barned’s Banking Co., (1871), LR. 5 H.L 157 at 167. 

8 Re Baraed'i Banking Co., Supn. Exparte Brett, Re Howe (1871) 6 

App. 838 at 841. 

a Halsbury’s Laws of England, VoL 1 p. 624, 62$. 

Re: xfl rr - «■ Union Bank of Scotland (1W4), 1 Macq. 513. 



bankeob * banking 


515 

payment of the Amount of cheques or drafts which the issuing 
bank ui dertakes to honour A circular letitr of credit is known 
u a guarantee letter of credit T vhere it is obtained b\ the grantee 
by fur ishwg guarantee for Lhe amount (2) A eucdhi note is 
akin to a circular letter of credit excrpting that it is generally for 
a cerlun round sum in the currency ol the country of the issuing 
bink and is accompanied by a letter id indication (1) Traveller’s 
cheques are akin to uuul ir notes and are current for a fixed period 
and arc ilmost alwivs signed b) the holder it the lime of the issue 
and signed agun m the presence nf the person who is lequesled 
to pav it the time of pivmcnt 

Safe Custody of Valuable* : 

lhe position (f i bulk i jucptiu s deposits of propeilv cr 
saluihlcs fn silt cuspids is hi l thit nt i hulci 1 As such nr is 
bound lo pkc is miuh lvl ot the gnds deposited with him as 
a man of o linns pnden^ would imchr similu uicunrt races, 
tike of his wn s (K*ds ol tlu siinc dcs nption n the absence 
of ins speud contr.ict his lnbilils i toe like thit ot in insurer 
as to in ike him li Uik to tht osvnu lor iny loss oi damage to the 
goods If he tikes the amount nf cm. mentioned ibose he will 
not b.. li hie foi lhe l is 1 destruction rr detenor itioo n[ the goods 
unless he il. ets to iieLpt lor v due iny highu lnbility at the 
timL id dep sit \h leknowledgement by th' banker that he 
re cjs l jjoods fm sife custody dms not mike his liability 
an> the higher He is not ilso liabk for the eiiminal acts of 
his cm{lo\ces svlueh there was no aroind fin inlicipatmg* Bui 
if hi kncvunqly emplivs i dishonest person he would be answer 
able for the littci’s lets as in employing the latter he cannot be 
tegai Irel is exereisin^ thr imnuiil nl i ire which is requued of 
him He would ilso hi li ihle to thi oss uci if he delivers the gooda 
to a wiong prison This would b( o sun if he is not negligent 
and the goods ire obtained from him by means of an order to 
uhieh the owner's ugniture his beui forged ’ That is why a 


1 Gihhn vs Mcmullen (1B68) LR 2 PC 317 Re United Services 
Johnstons Claim (1B71) 6 Ch App 212 
J S 151 of the Contract Act 
*Rou ps Hdl (1846) 2 CR 877 
"Cheitire vt Bailey, (1905) 1 KB 237 
"Stephenson vs Hart (1828) 3 Bing 476, MKeao 
LR 6Ei 36 
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fawilr ii entitled to refuse delivery of goods and retain them until 
it is satisfied about the identity of the person or the genuineness 
of the order requiring delivery where the bank is suspicious about 
such identity or genuineness. 


Apart from collecting and paying bills on behalf of customers, 
one of the most important functions of a modern bank is the 
discounting of hills brought to it by a customer or any one else. 
In performing this function a bank renders a most valuable service 
to the commercial world at large. The importance of this service 
may be illustrated by the following example. A exports 100 bales 
of Tibetan wool of the value of Rs. 1,00 3 000/- from Calcutta tu 
B in London. Between the date on which he consigns the wool 
and the date on which the same reaches B and payment is realised 
thereon a long time may elapse during which A’s mone> will be 
locked up without any chance of being invested in further bust 1 css. 
A might have to sit idle during this time unless he has sufficient 
funds at his disposal. But this difficulty is obviated by the system 
of discounting bills by banks which is usually done in the follow¬ 
ing manner. A draws a bill of exchange on B for Rs.10,000/- 
payable at sight or after sight, as soon as the goods are shipped. 
He then goes to his bank with the bill and bills of lading and 
other documents evidencing the consignment of the goods. The 
bank, if satisfied with the genuineness of the bill, discounts the 
bill by paying A the amount of the bill less a certain sum which 
is known as the discount charge or the rate of discount and after 
retaining the bill of lading and the other documents. The, 
bank then sends the bill either to its branch or an agent in London 
along with the bill of lading and the other documents for present¬ 
ing it to B for acceptance or payment where no acceptance is 
necessary. On presentment of the bill to R, B takes the bill nf 
lading and the other documents which alone would give him ihe 
right to take delivery of the goods after accepting the bill or 
paying for the same as the case may be. 

A bank is said to discount a bill when it takes a bill at once 
,as a transferee for value. Where the bill is negotiable by mere 
dt “-livery when it is payable to bearer 1 the bank becomes a 


i ^ 47 of the Negotiable Instruments Act. 
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holder in due ooune by discounting the bill, evfcn without the 
indorsement of the customer, if it takes the hill without notice 
of any defect in the customer’s title, 1 if any, and it can sue the 
drawee or acceptor or the drawer of .its own right. But if the 
bill is payable to order it can be negotiated only by indorsement 
and delivery and without the indorsement of the customer the 
bank will be merely a transferee for value and not a holder in due 
course. The difference between a transferee for value and holder 
in due course is that a transferee cannot sue on the bill in his own 
name, nor can he negotiate it to a third party until the transferor 
indorses the instrument." The right of the transferee is like that 
of an assignee of the ordinary chosc-in-action and if he has paid 
value for the transfer he acquires the right to compel the trans¬ 
feror from whom he lias taken the instrument to put his indorse- 
menl' 1 * which may be enforce^ by a suit if the transferor refuses 
to dn so. 4 * * 

When a bank receives a bill from a customer it is question of 
fact in every case as to whether the bill is taken for collection or 
as security for a loan or overdraft or for discount. Where the 
bank receives the bill for collection the bank does not become a 
holder in due course or transferee for value and il remains liable 
to the true owner of the hill in case the customer's title to the 
bill proves defective."' But even in the case of a bill paid in for 
collection the bank will nut be liable to the true owner if it be¬ 
comes a holder in due course in respect of the bill unless the 
bill has been negotiated by a forged indorsement. 11 Where, 
however, a bank receives a bill from a person who is not a 
customer the presumption is that the bill has been discounted. 
A bank becomes a holder in due course of a bill discounted by 
it by the mere delivery thereof, if it is payable to bearer, and by 
delivery and indorsement, if il is payable to order provided it 
has no notice of any defect in the title of the person paying in 
the cheque. 7 * If the bank is the holder of a bill in due course 

1 S. 9 of the Negotiable Instruments Act. 

a Harrop w. Fisher, (1861) 10 CH. (N.S.) 196. 

91 Walter vs. Neary (1904) 21 T.LR. 146 ; Specific Relief Act, SJL Ilhis. 

4 Rose vs. Sims (1850) IB It Al, 521. 

,7 See Supra. 

u Capital and Counties Bank vs. Gordon (1905) AH 240; See Supra 

for conditions under which a bank will become a holder in e course, 

1 £ 9 of the Negptiable Instruments Act. 
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it will not be liable to the true owner if the transieroi s title 
proven defective except in the case of forged indorsement b) the 
transferor oi someone ijom whom the customer took the bill 
But the bank will be lnble to the tiuc ownti it it due Hinted a 
bill payable to eider without l proper iniloiscinuit, foi m such 
a cave the bank will be i rn^ c l rnslcru for, vduc o- issuance 
and nit a holder in due eour^ ind in lssi^ntt 1 < >sign 

ment subject to ill defects n the title of ihe issiju 

In tbL eisc of dishono r of a b H di lou^llI by bml ten its 
customer, thty cm debi the a stonier* auo ml with Ui imount 
of iht lull wlieic the i.u toniL indcrscmuii iv cm ihe 1 II Where 
ihe eustomci s indor urn lit is int c n ihe. hill the huik l annul 
debit the c wtomu s laoum and his to \ ck aith the ir Un uy 
rem d cs of *rm u U v 1 m 1 

V bank eai not dso i t ill money tlu Lust me is a 

cover it, in t nrl in nui n i of tlu i kit u \ hill n s minted 
foi thLcustcmti kin*, n i m nn. I it in in s H k ms bow 
eve** thit the bi'ik Lin re so in die i)i 11 ihe cast in r «■ 
insohuu) bifjie th miLUjitv oi the hill I he. km pp^irs 
tti bt lint in the lxcii* f * lb uislomci s ii s Keicy all k pro 
| crlies inrl isstts of *h e n will in ’1 Oilienl 
Assignee or icitivei is he e ^ miy be iiieluhiig the m)iu)s in 
the hinds ot the hink subject to the lien o( tne litter, u in), 
existing U the moment Lm the bul In n 1 no th nuneys 
foi any prospective dues winch the bin! miy have in cisc the 
bill is dishonored it mituntv If the monev s hmJed over to 
the Ofccnl Assignee or KcLciver ind ihtn the bill is dishon mred 
the >bank will have m Inn*, *n el uni i lien on ftci the 
dishonour of the bill Therefore ’t *ctms reisombk that ui such 
a else the bink miy rtlun i sufh lent sLm to cover against my 
prospective loss which miy le caused by the dishonour of the 
bill 

Loans and Advances by Bankers s 

One of the principal functions of a bank is to give loans 
and advances to customers and others out of the funds . t its dis- 


1 HahburyS Lawn of England, Vol 1 p 62!! 

* Bowen *r Foreign and Colonial Gaa Co, (1874), 22 WR 740 

* HiUbury'i Laws of England, Vol I, 629, 6SO 
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posal for the purpose of making profits. 1 he loans may be given 
with or without security. Where loans are given un the security 
ot mortgages in immoveable property the ordinary law of morfr 
gage will prevail. Where loans .11 c given on securities nr 
negotiable instruments or other hinds ot moveable pioperly the 
position of the bank is like that ot a pledgee. 1 * 3 It has ihc right 
tu sell the goods pledged with 11 it the borrower lails to pay 
within the time fixed or, whcie no lime is fixed, afiu ihc expiry 
oL the time within which he is required 1o repay by a notice 
given by the bank fixing a reasonable time within which he is 
required to pay." 

Where a loan given by a bark is sccuied by documents of 
title a railway receipt or a lull ol lading, the bank acquires 
the rights ol a pledgee in fesped ol the goods. 1o which the 
documents refer and does not lu&c such rights by parting with the 
custody ol the documents or by entrusting them to the Imrrower 
nr his agent for ihc special purpose ol dealing convcnicntlv with 
I hi goods e.g. lor collecting them from the Port Trust and putting 
them into the hanl.\ gudown. 1 If the borrower commits *a fraud 
, hv obtaining further advances from c slier persons on the security 
' of the same documents while they are given 1o him by the bank 
for such special purpose, the bank’s title to the goods will not be* 
affected by the interests of these other persons so defrauded even 
though such fraud would not have l>ccn committed but for the 
bai.k parting with ihc custody ol the iloiumcnts. 1 Hut the hank 
will not be protected where it parts with the custody of the 
document or caielessly leaves them wiLh the borrower for no 
such special purpose and nn innocent third party is defrauded 
thereby. 

If the borrowci has no title or a defective title to any security 
or document of title, or moveable property on the security of 
which a bank advances a loan, the true owner can recover such 
security or document or moveable property from the bank or 
hold it liable for damages for conversion in rase it has disposed 
of or dealt with ihe same except in the following eases :— 


1 Burdick vs. Sewell (1884), 13 Q.B.D. 159; Exparie Official Receiver, 

Re Mont I (J8B6) 1H Q.B.D. 221 

3 See the Contract Act, Supra, for the rights of a pledgee. 

8 Mercantile Rank of India w. Central Bank of India (1937) 65 LA. 75, 
*Ibil 



(a) Where the borrower as a mercantile agent of the 
owner has obtained possession of the security, goods 
or document with the consent of the true owner and 
pledges the same to the bank which accepts them in 
good faith and without notice of the want of autho¬ 
rity of the borrower. 1 

( b) Where the borrower having sold the goods or security 
continues to be in possession of the goods or security 
or the documents relating to the goods and pledges the 
same himself or through a mercantile agent to the 
bank which receives I he same in good faith and without 
notice of the previous sale . 2 

(c) Where the borrower, having bought or agreed to buy 
the goods nr security, obtains possession of the goods 
or documents relating thereto or the security before 
paying the price thereof ard pledges the same himself 
or through his mercantile agent lo the bank which 
receives them in good faith and without notice nf the 
seller’s lien for the unpaid price : 1 

(if) Where the lrarrower obtains possession of the goods 
or security under a voidable contract e.g. one tainted 
by fraud or duress and pledges the same before the 
contract has been rescinded by the true owner and the 
bank receives the same in good faith and without 
notice of the defect in the borrower’s title . 4 

(?) Where the true owner is estopped by his conduct from 
disputing the title of the bank." 

Where the bank accepts a negotiable instrument payable to 
bearer as security for a loan, the bank bccumes a holder io due 
course to the extent of its lien and can realise its dues by salt or 
negotiation of the instrument pnd retain the same as against the 
true owner whether the borrower had any title in the instrument 
or not . 0 Where, however, the hank accepts a negotiable inslru- 

' S. 178 of tile Contract Act: S. 27 of the Sale of Goods Ad 

s S. 30(1) of the sale of Goods Ad. 

8 S. 30(2) of the Sale of Goods Act. 

4 S. 178 of the Contract Art. 

8 S. 27 of the Sale of Goods Act; See also the discussion under the 
heading esloppeL—in the Chapter on sale of goods Supra. 

• S. 9 of the Negotiable Instruments Act; See Supia under the heading 
"Bank's liability in a holder in due course." 
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mot, payable to order ai security for a ban the bank will be¬ 
come a holder in due course, if the bill is indorsed in its favour, 
to the extent of its lien unless the indorsement of the borrower 
or some other previous indorsement is forged. Where the 
indorsement is forged the bank will be liable to the true owner 
unless the bill came into the possession of the borrower under 
any one of the circumstances mentioned above so as to estop the 
true owner from disputing the title of the bank. 

Pnu Book: 

We have already seen that a bank provides its customer with 
u pass hook at the time of the opening of an account by the 
customer. The hank periodically records all the payments in as 
well as all the drawings out hy the customer. Entries in the 
pass book tn the credit of the iiislomcH'.iri pnma fade evidence 
against the bank and the customer is entitled to act on them 
e.g. by issuing cheques for the amount shown to be lying to his 
credit. 1 Similar!) cntrii* to the debit nf the customer are prima 
fade evidence against the customer when he returns the pass 
book without objection, lint the entries in the pass book are 
nol in all cases conclusive and binding on the bank or the 
customer. 2 Thus credits mistakenly entered" or fraudulently 
entered 1 by a bank nfliiial cannot lie relied on by the customer 
and rectified by the bank within .1 reasonable time unless the 
customer has acted on such entries and altered his position e.g. 
by issuing a cheque in favour of a third party and incurring 
liability thcreundciSimilarly if a customer tails to notice or 
object to a debit entry in respect nf a cheque to which his signa¬ 
ture was forged and whirh was paid by the bark before he 
returns the pass book, he unnnt bi precluded from recovering 
the amount paid on such cheque when he comes to know of 
it* as there is no dutv cast on (hr ruslnmcr In examine the pass 


1 Akro Kerri (Atlantic) Mines Ltd, /»». bconomu Hank (1904) 2 K.K 
465. 

2 Shunkcr Das vs. Punjab National Bank, 62 t.C 472. 

K Commercial Rank of Scotland vs. Rhind (I860) 5 Macq. MJ. 

* Br. & N. E. Rank w. Zolzstein, (1927) 2 K.H. 92. 

’ Mowii Shamji pj. Natinnal Hank of India, 25 Bom. 499, 515: Skerring 
vs. Greenwood (1825) 4 B 81 C 281, 2R9; Capital 8 c Countin' Bank tv. 
Gordon (19031 A.C. 240, 249. 

■ Walker vs. Manchester 8 c Liverpool District Banking Ol, (1913) 108; 
LT. 728. 
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book from time to time. 1 In the same way a bank cannot retain 
moneys paid in by a customer on the ground of itt omission to 
enter it in the pass book and the failure of the customer to notice 
the omission or object to the same. 2 * 

It has in some cases been held that where a periodical balance 
has been struck in the pass-book and the customer returns the 
pass book without objection, the balance so struek becomes 
evidence of a stated and settled account between the bank and 
the customer. 2 But the better opinion seems to be that in the 
absence of independent evidence of an implied or express agree¬ 
ment whereby the bank and the customer accept the balance so 
struck as constituting a stated and settled account the mere fact 
that such balance has been struck in the pass book without any 
objection being raised by the customer would not be a conclusive 
evidence of a stated or settled document. 4 

Special Provisions for Banking Companies : 

We have already seen that the Indian Companies Act, 1913 
as amended by the companies amendment Act, 1936 makes certain 
special provisions for banking companies for the purpose of 
preventing the growth and continuance of mushroom banks. 
We may note these provision* as follows : 

Restriction in the number of Partners in e Banking Business: 

No company, association or partnership consisting of more 
than ten persons can carry on the business of banking unless it 
is registered as a company under the Indian Companies Act 5 * 
Any company, association or partnership carrying on the business 
of banking in contravention of this provision is an illegal associa¬ 
tion 0 and cannot sue third parties on contracts made by it. 7 


l Kcpitagalla Rubber Estates Ltd. vs. National Hank of India Ltd., 
(1909) 2 K.B. 1010. 

s Halsbury’s Laws of England, Vol. 1, p. 619. 

* Blackburn Building Society vs. Cunliffe Brookes 8 c Co., (1882) 22 
Ch. D. 61 at 71, 72. 

4 Vagilano vs. Bank of England (1889) 23 Q,BD. 243 at 263 (Court 
of Appeal). 

4(1) of the Indian Companies Act, 1913. 

e Padstow Total Loss Association (1882) 20 ChD. 137; Njidtr vs. 
Mudafier (J91B) 50 l.C. 513. 

7 Jennings vs, Hammond (1882) 9 Q.B.D. 225; Senaji vs. Paanaji 
(1930) P.C m 
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Every member o l any such illegal association is personally liable 
for all liabilities incurred in such business 1 and punishable with 
fine not exceeding Rs. llKJO/V In the ease of joini families or 
partnerships consisting of two or more joint families carrying on 
the business of banking* the minor lncmliers arc to he excluded 
in computing the maximum number of mcmlicrs allowul to cany 
on tin. business nJ bn .king wilbn jfl being lormcd into a 
company. 3 The purpose of this provision is m bring big baakiug 
cancans under the checks and uiutiul ol the Indian Companies 
Act so that the interest of aislomcn dealing wilh these concerns 
may be prated cd. 

Limitation of Activities of Banking Companies : 

No company formed allc" tin commence meal of the Indian 
Companies (Amendment) Act* l l >io, foj the purpose of carrying 
on business a« a banking company or whkh uses as part of its 
business name the word "bank/ 1 “baikcr" or “banking" can 
be registered .is „ company unless the memorandum limits the 
object of the uvmp.<ny to the canying on ol the business of 
accepting dijmsiU ol money on lumnt account or otherwise 
subject to withdrawal by cheque, chdft or otherwise along with 
Mime or all of the Luims ol businesses w pecihul m S. 277 F 1 and 
r.o banking company whether incorpoi.itcd in or outside British 
India, can, alter the expiry of two years iiom the commencement 
of the Indian Companies (Amendment) Vd, carry on any 
form of banking business other than those spiniiul 111 S. 277 F.® 


Restriction on the Employment of Managing Agent: 

No banking company can, alter the LXpiry ol two years from 
1st July, 1944 employ oi be managed by a managing agent, 
or any person whose remuneration ur part of whose remuneration 
takes the form of commission or a share in the profits of the 
Company, or any person having a contract with the Company 


is. 4(4). IhtL 
as. 4(5), JM. 
8 S. 4(3), m. 
4 S. 277 G (i). 
s S. 277 G (2). 
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for its management for a period exceeding five yean from 
lit July, 1944. 1 

Capital Requirement! and Restriction on C omm e n c e ment of 

No banking company incorporated on or after the 1st day of 
January, 1937 can commence business, unless shares have been 
allotted to an amount sufficient to yield a sum of at least 
Rs. 50,000/- as working capital and unless a declaration dul) 
verified by an affidavit signed by the directors and the manager 
that such a sum has been received by way of paid-up capital has 
been filed with the Registrar No banking company whether 
incorporated in or outside British India, if incorporated on or 
after 15th January. 1937, shall altei the expiry of two years liom 
1st July, 1944, earn on business in British India unless it satisfies 
the following conditions, namely - 

(e) that the subscnbcd capital of the Company is not less 
than half the authorised i apital and the paid-up capital 
is not less thin half the subscribed capital, and 
(b) that the eapitil of the company consists of ordinan 
shares onl) >i ordinaly shires and such preference shires 
a« may hase been issued hefuic the 1st of July 1941 
{c) that the voting rights of all shareholder are stuctlv 
proportionate to the contribution made by the shait 
holders to the paid up capital of the Company 

Prohibition of Charge on unpaid Capital: 

No banking uimpins can ciutL any charge upon am 
unpaid capital ot the uimpany and any such charge shall be 
invalid.* This provision does not seem to affect any such 
charge created before the commencement of the companies 
Amendment Act, 1936, for this provision was not existent before 
The general rule of construction is that the repeal oi amendment 
rxf an Act does not affect a right already in existence unless a con 
Lrary intention is made nut expressly or by implication. 4 “The appli 

J S 277 HH (This section has been inserted by the Companm 
Amendment Act IV of 1944 which came into force on 1st July, 1944) 

2 S 277 1 as amended by the Amendment Act of 1944. 

•3. 277 1. 

♦Chowdhury Gursaran v* Akhoun, I.LR. 6 Fat. 296. 
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cation of an Act is when the parties begin to move under it* 1 
This provision is designed to protect the interests of the creditors 
of the company by keeping the unpaid capital available for them 
in case the company becomes insolvent. 

Revenue Fund: 

Every banking company must, alter the commencement of 
the Indian Companies (Amendment) Act, 1936, and in the case 
of M banking company incorporated before that Act, after the 
expiry of two years from such commencement, maintain a reserve 
fund 2 and transfer, out of the declared profits of each year and 
before any dividend is declared, .1 sum equivalent to not less than 
twenty per cent of such profits to the reserve fund until the 
amount of the snid fund is equal to the paid up capital: 1 A 
hanking company must invest the amount standing to the credit 
of its reserve fund in GuvernmcnL Securities or in securities 
mentioned ni referred to in S 20 of the Tndian Trusts Act, 1682 
or keep deposited in a special account to he opened by the com- 
pany for the purpose in a scheduled bank as defined in clause 
(e) of S. (2) of the Reserve Rank of India Act, 1934. 4 * 

Cash Reserve: 

Every Ranking company excepting a scheduled bank must 
maintain by way of cash reserve in rash a sum equivalent to 
at least one and a half per cent ol the time liabilities and five 
per cent of the demand liabilities of such company and file with 
the Registry before the tenth day ol every month (three copies 
of) a statement of the amount so held on the Fnday of each 
week of the preceding month with the particulars oi the lime and 
demand liabilities of each such day/ 1 “Demand liabilities" means 
liabilities which must be met on demand, such as the amount 
standng in the current account ol a customer which may be 
drawn against at any lime, and “time liabilities" means 
liabilities which need not be met on demand, c.g. fixed deposits 
of customers. 

1 Keshoram tv. Nandolal, 54 I.A. 152. 

a S. 277 K(l). 

*S. 277 K(2). 

<8. 277 KfJ). 

«S. 277 L(J) 

•5. 277 L(2). 



If default is made in complying with the above provisions 
relating to limitation of activities of banking company, or the 
employment of managing agent, or the prohibition of charge on 
unpaid capital or requirements of Reserve Fund, every director 
or other officer of the company who is knowingly and wilfully a 
party to the default is liable to a fine not exceeding Rs. 500/- for 
every day during which the default continues. If default be 
made in filing the statement relating to cash reserve, every such 
director or officer will be liable to a fine not exceeding Rs. 100/- 
fbr every day during which the default continues. 1 

Restriction on Nature of Subsidiary C""ip™Qi and the 

Holding- of Shares: 

A banking company except one incorporated before the com- 
□tenement of the companies Amendment Act, 193$. cannot form 
a subsidiary company except ore formed for the purpose of under¬ 
taking and executing trusts or undertaking the administration 
of k estates as executor, trustee or otherwise and for such other 
purposes set forth in S. 277F as are incidental to the business of 
accepting deposits of money on current aernunt nr otherwise. 2 
A banking company, formed after the commencement of the 
Amendment Act of W%, cannot also hold shares in any other 
company, excepting in such subsidiary company as is allowed to 
be formed by the company, of an amount exceeding forty per 
cent of the issued share us a pledgee, mortgagee or absolute 
owner thereof. 1 Noncompliance with this provision is visited 
with the sime penalty as mentioned abuse. 

Power* of Court to Stay Pro ceed ing! or Grant a Moratorium: 

The couit may, on the application of a banking company 
which is temporarily unable to meet its obligations, make an 
order staying the commencement or continuance of all actiors 
and proceedings against the company for a fixed period of lime 
on such terms and conditions as it may think fit and proper and 
mas from time to time extend the period. 4 The application of 
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the company must be accompanied by a report of the Registrar 
provided that in the case of extreme urgency the court may grant 
interim lelief pending the hcaiing of the application without the 
Registrar's report. 1 But the Registrar's report muat be forth¬ 
coming before the final order is made. The Registrar is entitled 
at the cost of the compauy to investigate the financial condition 
of the company and for such purpose to have the books and 
documents of the company examined by an accountant holding 
a certificate issued by the Governor Genet al in Council entitling 
him to be an auditor uf companies. 2 * This provision is intended 
torallow an otherwise solvent company a breathing time so as to 
enable it to overcome a tempoiary shock c.g. war or civil com¬ 
motion and realise its assets and readjust its affairs. But this 
provision cannot be used to keep an insulvent company continu¬ 
ing its operations under the protection of the court and to ^event 
those who had dealings with the company from seeking legal 
remedies to which they would otherwise have been entitled 4 

Balance Sheet: 

The balance shccL and profit and loss account or income and 
expenditure account of e\cry banking company mu&l be signed 
by the manager or managing aj,cnt (if any) od, where there 
arc more than three ihuctors ut the umipanv, by at least three 
of those directors and. uhuc theie aic not more than three 
directors, by all the directors.* As icgaids laying the balance 
sheet and profit and loss account or incnnu jnd expenditure 
account before the shairh ilders and filing ilk same with the 
Registrar, a banking compam is subject to the same rules as an 
ordinal y company. 1 

Submission of Statements s 

Every banking company must before it commences business 
and also on the first Monday in February and the first Monday 
in August in every year during which it carries on business .must 
make a statement in the following form which is included in 


1 & 277 N(2). 

a S. 277 N(3). 

* Benares Bank Ltd. (1919) AIL 726. 

4 S. 133 (1). 

"5 136 (1). 
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the third schedule of the Indian Companies Act, 1913 as Form 
No. G| or as near thereto as possible. 1 

Form G. 

(Schedule Ill) 

The share capital of the company is Rs. 
divided into shares of Rtf. each. 

The number of shares issued is Calls to the 

amount of Rs. per share have been made, uncler 

which the sum of R&. has been received. 

The liabilities of the company on the thirty-first day of 
December (or thirtieth ot June) were— 

Debts owing to Sundry persons by the company : 

Under decree, Rs. 

On mortgages nr bonds, Rs. 

On notes, bills or hundis Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs 
The assets of the company on that day were— 

Government securities (stating them), Rs 

Bills of Exchange, hundics and promissory notes Rs. 

Cash at the bjnkers, Rs. 

Other securities Rs. 

Publication of the Statement end the Balance Sheet s 

A copy of I he statement together with a copy of the last 
audited balarcc sheet laid before the members of the company 
must be kept displayed until the display of the next following 
statement in a conspicuous place in the registered office of the 
company, and in every branch office or place where the business 
of the company is carried on. 1 Every member and every auditor 
of the company is entitled to a copy of the statement on payment 
of a sum not exceeding eight annas. 3 If a company makes 
default in complying with the requirements of this' section, it 
will be liable to a fine not exceeding Rs. 50/- for every day during 


U 136 (2). 
*8.136 (3). 
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which the default continues and t\ ery ufficer ol the company 
who knowingly and wilfully authorises or permits the default will 
be liabale to the same penalty 1 

Investigation of Affairs : 

The. Central Goveinmuil mjy appoint om ui mote aim* 
petciit inspector to inv estimate the affairs of a banking company, 
having a sh«ire capital on ihi. application of members holding 
not less than one fifth ol the shares issued.- Tht. application 
must bt supported by such cvulime as tht Ccntial Government 
may requite foi the puipisc uf showing that the applicants have 
good reason lor, and ate not utuatcd by malicious motives in, 
icquiunj, the invcst'g itmn, ind 11 il Cenlul Cgovernment may, 
lictme ippoinling m liisputui, icquuc the ippluatils to give 
snuiity tor paymnii ol tit uwls ol the lnquuy All persons 
who are or have been olm is u r the company must pioduecto the 
inspector ill hooks ui'l donum nts in their custody or tavoui 
telating to the company and must uiswer on oath all questions 
isked by IhL insputuis irlatng f « the husiness of the mmpany, 
tailing is hkh they will be lnhle to a fine nut cuetding Rs. 50/- 
tor each offence 4 The iiprut of thi inspector must bt fen warded 
t< the Ccntrd Government nd w*ll serve as evidence m any 
legal pi acceding’ 


*S 1% (4). 

J S 138 (1) 

*S 139. 

4 S 140(1), (2) & (3) 
*S 141(1) fle S. 143. 
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The Indian Contrnet Act, IS72. 

[As modified up to the 15th November, 1943.] 

Whereas it is expedient to define and parts of 

the law relating to contracts; It u hereby 
rctmWe enicted as fellows 


Short title 
Lxtrni, Com 
of Septembci, 1872 


1 This Act may be called the Indian 
Contract Act, 1872. 

It extends to the whole of British India; 
ind it shill come into force on the first day 


• 4 ' nothing herein contained shall iffeet the pio 

iu«rmiMi> . ic visions of anv Statute, Act or Regulation 
puled not hereby expressly repc lied, nor any 

usage nr cusl un of trade, uor any incident ol am contuct, not 
inconsistent with the provisions of this Act 

2 In this Ah the following words and upicsuons are 
Imeri ki itioi used in the following senses unless a 
clause contrary intentidn apjleats ham the 

context 


(<i) Whan one peison signifies to mother hu willingness 
to do or to abstain from doing anything, with a 
view to obtaining the assent of that other to such 
itt oi abstinence, he is said to male l proposal • 

(i) When the person to whom the proposal is made 
signifies his assent thereto, tht proposal is said to 
he accepted A proposal, when accepted, becomes 
i promise 

(e) The person making the proposal is called the 
"promisor", and the person accepting the proposal 
is called the "promisee” * 
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(4) When, at the deut of the promisor, the promisee or 
ear other penon has done or abtabed from doing, 
or dots or itafrrlmi fafe of promises to door 
to abitain from doing, something/ rath act or 
dbstmence or promiie u eaOed a connderation tor 
the promise. 

(e) Every promise and every set of promises, forming the 
consideration for cadi other, is an agreement 

(/) Promises which form the consideration or part of the 
consideration for each Other are called leapfbcal 
promises • 

(g) An agreement not enforceable by law is said to be void 

(A) An agreement enforceable by law is a contract 

(i) An agreement which is enforceable by law at the 
option of one 01 more of die parties thereto, but 
not at the option of the other or others, is a void 
able contract 

(;) A untract which ceases to be enforceable bv law 
becomes void when it stapes to hf enforceable/^ 

CHAPTER 1 


Of The foinwii Aim, Aecoptam fed Revocation 
■ Propoaala. 


3. The communication of pioposak, the acuptanct ot 
proposals, and the revocation of proposals and acceptances 
Com munication respectively, are deemed to be made by any * 

vmmSmT* rf^pro act w om,UJ011 °f die party proposuu,, 
pj. 1 . accepting or revoking by which he intends to 

momumcate such proposal, acceptance or revocation, or which 
has the effect of communicating it 


4 The communication of a proposal is 
Coomumanon complete when it comes to the knowledge 

when complete of the penon to whom it is made 



. __ 

* wo* ***** %|m wtamwimm 

’ mi agatat <fa m eptar, whta itcwo to tta topEMfr vg 
the proposer. 

The commaaicatioa of a relocation k compfetor- 

as against the perm *ho notices it, wfaenf ft fl patfafo t 
course of transmission to the person to whom it is 
to he out of the power of'the person who makes it; 

as against the person to whom it ii made, when it 
*u his knowledge. 


Illustrations. 

(a) A proposes, by letter, to sell a home to B at a 


The communication of the proposal is complete when M 
receives the letter. 

(&) B accept^^^Binal by a letter sent by post. 

The Gommiini^^^Hthe accepta^MNMN&te,'- 
a s against lette^re^^^H 

as against letter is A. 

(c) A revokes BP" J*opusai fay teUPHNF 

The revocation is complete as against A when die Jdcgql|$ 
is despatched. It is crimplete as against B when 9 toorivfcfifc? ; 

B revokes his acceptance by tajqpatn. B f s revocation 
complete as against B when the telegram is de^atdied, pod 
against A when it reaches him. 

5, A proposal may be revoked at any time be&re tfaf t$m 
fcroearit* d muokation pf its ac^taacHs 

and SC ’ **»“»* ** pwpowv tat not efcei*^^, 

M xxeftauet may ta tenM at any time befcre thpcm* 
mOfricatiaarf tte acceptance » complete at tpm* *t accept** 
tat not afterwards. 


* m 


A a filter teat tar gatiLto U l iSf fiftta ifift 

P~ y j Q df rt< ~ftlr nu inni l by tkfter sdtt by cm* 

A iuyfttab fait propoul 4 49 timfc befotocr at tfat 
feOmoti itfaea B poiti hit letter of acceptance, bat set after- 
mpk 

&uuy mth fair acceptance at any time before or at the 
jfawfiiifcarten die letter communicating it reaches A, but not 

iffij,- 'll 

■UOTNfQS. 
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6. A proposal is rrvoked- 


(I) by die communication of notice of revocation by the 
^ proposer to the other party; 

by the lapse of the time prescribed in such proposal 
for its acceptance or, if no time is so prescribed, by 
the lapse of a reasonable time, without communica¬ 
tion of the acceptance; 

{3) by the failure of the accs^^HHfulfil a condition 
piece&n^^cceptance; 

^4) by tbefllR insanity of^^^Bser, if the fact of 
bis con^^^B knowledge of the 

acffcg^^^B acccptant^^^B 

nance ait VHP In order to osiffWt a proposal into 
tahte. a promise, the acceptance must— 

(1) be absolute and unqualified; « 

(2) be expressed in some usual and reasonable manner, 

unless the proposal prescribes the manner in which 
it is to be accepted. If the proposal prescribes in 
a manner in which it is to be accepted, am} the 
acceptance is not made in such manner, the proposer 
may, within a reasonable time after the acceptance 


shall be atcqrted in the prescribed manner, and not 
but if,he bib to do so, he accepts thq 

acceptance. 


' MPfci" fl 

*** pw«i« *m may be U 
Auden. a proposal, a an atwpUnce' tt/®ll 

-,^1 * " 

propoMi 

9. In so far as the proposal or acceptance of any j ■ i | 

made in words, the protfufc ia laid to w 
frorones, express express. In *o far as such proposalW ati&M 
&& implied tanec is made otherwise than inyGr%<§ 

promise is said to be implied. 


CHAPTER II 

Of Contncta, Voidable Contracts aad Void AgvvaatiMj^ 

10. All agreements are contracts if they are made by the ill 

consent of parties competent to contract, ffe 
What agreements a lawful consideration and with a law$tf 
are contracts. ^ect, and are not hereby expressly dedwtyi 

to be void. 

Nothing herd^taa&ied shall a law in fewer 
British India, and '^hereby cxprcs^jfrtlpealed, by ^tnch ^HE 
, contract is required tc$be, made in in the pk*w*m 

witnesses, or any fcfw bating to the of doannent^^ 

11. Every person is competent to contract who is of'Hi 

age of majority according to the lay Jg 
Who tre comps which he is subject, and who if fjft t^MK 
tent to contract mind, and is not disqualified ffera SSm 
tracing by any law to which he is subject. 

12 . A person is said to be of sound mind fee the gtopojq'fjlj 
What it a sound making a contract if, at fhe time whcpjhg 

it-1* “ 

i *0 and of forming a ration^ <3f" f| 

Its effect upon bis iflteret*. 

A person wbo is usually of unsotN nud, bat < i liimW 
rftoaod mind, may make a contract nken fan i> o£ mwt-oMSl 



w* 

A {man who u mindly af sound mind, but occasionally of 
■monad mind, may not make a contract when he u of umound 

•dad 


IUuftiations 

(n) A patient in a lunatic asylum, who is at mteivals of 
Sound mind, may contract during time intervals 

(A) A sane moo, who is delirious from fevti or who is so 
drunk that he cannot understand the terms of a contract or form 
a rational judgment as to its effect on his interest, cannot contract 
whilst such dehnum or drunkenness lasts 

13 Two or more persons are said to consent when they 
agree upon the same thing in the same 

XonsEM" defined 

Tree c onsent 14 Consent is said to be tree when it 
defined is not caused by— 

(1) coercion, as defined in section 19, ai 

(2) undue influence, as defined la s^jlhn lb ot 

(3) fraud, as in section 17, 

(4) n usrep r^autWten, os defined in seftion IS, 01 

(9) mistake, subject to the provisions i f sections 20, 21 
and 22 


Consent is said to be so caused when it would not hive been 
given but for the existence of such Gocrcinn, undue influence^ 
fraud, misrepresentation or mistake 


15 ‘Coeraon 1 ’ is the committing or threatening ti commit, 

‘Cowtion* defined any act fas bidden by the Indian Penal Code, 

1 «t or the unlawful defaming, or threatening 

to detain, any propeity to the prejudice of any person uhutever, 
with the intention of causing any person to enter into an agree* 
mgnt. 


Explanation —It is immaterial whether the Indnn Penal 
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Code is 01 is art in force in the place where the cnenaan h 
employed 


Illustration* 

A, on board an English ship on the high seas causes B to 
enter into an agreement by an ait amounting to curainal intimi¬ 
dation under the Indian Penal Code 

A itterwards sues B tor breach of contract at Calcutta. 

A has employed coercion ilthough his act is not an offence 
by the hw of England, ind although section 506 of the Indian 
Penal Code was not m lone it the tune when or place wheta 
the f ici was done 

16 (1) A contrnt .s sad to be induced by "undue 
influence where the relation!) subsisting 
Undue influenir between the pnrtits art such that one d 
^ inu the parties is in i position to dominate the 

will ot the uthu md uses tint jvwtwn to obtain an unfair 
advant ige over the other 

(2) In particulai md without prejudice to the generality of 
the foregoing pnnupk; i person is deemed to be in a position to 
domunte the will ol anolhei- 

(«) where he holds \ red oi ippaient authority ovfer the 
othci, or where he stinds in i hdunaiy relation to 
the other, cr 

(b) where he* makes i eontricl with a person whose 
mentil eipiettj is temporarily oi permanently affect* 
id liy re won oi ik,c illness or menial oi bodily 
distress 

(3) Where i person who is m i position to dominate the 
will ot anuthei* enteis into a contract with him, and the tran¬ 
saction appears on the fice of it oi on the evidence adduced, to 
be unconscionable, the burden of proving that such contract was 
not induced hv undue influence shall he upon the person in I 
position to dominate the will of the other 
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ti&tag ii tbktabvcctsan M i&ct the. provisions of ini’ 
#M 111 of the Indian Evidence Act, 1872. 

Illustrations. 

(«) A having advanced money to his son, B, during his 
ajautoft upon B'a coming of age obtains, by misuse of parental 
a bond from B for a greater amount than the sum due 
* respect of the advance. A employs undue influence. 

(A) A, a man enfeebled by disease or age, is induced by B's 
.influence over him as his medical attendant to agree to pay B 
in Unreasonable sum for his professional services. B employs 
undue influence. 

(c) A, bong in debt to B, the money-lender of his village, 
contracts a fresh loan on terms which appear to be unconscion¬ 
able, It lies on B to prove that the contract was not induced 
by undue influence. 

(d) A applies to a banker for a loan at a time when there is 
stringency in the money market. The banker declines to make 
the loan except at an usually high rate of interest. A accepts 
flic loan on these terms. This is a transaction in the ordinary 
course of business, and the contract is not induced by Undue 
influence^ 

17. “Fraud" means and includes any of the following acts 
committed by a party to a contract, or with 
TtnuF' defined. his connivance or by his agent, with intent 
to deceive another party thereto or his agedt, or to induce him 
to enter into the contract s— 

(1) the suggestion as a fact, of that which is not true by 

one who does not believe it to be true; 

(2) the active concealment of a fact by one having know¬ 

ledge or belief of the fact; 

(3) a promise made without any intention of performing 

<*; 

(4) any other act fitted tb deceive; 




(5) any toeh act nr on&sfan as the few specially 
to be fraudulent. 

Eapiwwrt'cw.—Xtec deuce as to facts likely to ai^ Jp| 
willingness of a person to enter into a contract is not frauds 4tfjpt 
the circumstances of the case are such that, regard being; had Id 
them, it is the duty of the person keeping deuce to speak, pt 
unless his silence is, in itself, equivalent to speech. 


Illustrations' 

(a) A sells, by auction, to B, a horse which A knows tGtbe 
unsound. A says nothing to B about the horse's unsoundnm 
This is not fraud in A. 

(b) B is A's daughter and has iust come of age. Here, the 
relation between the parties would make it A’s duty to tell fi 
if the horse is unsound. 

(c) B says to A—‘ k If you do not deny it, I shall assume that 
the horse is sound." A says nothing. Here A’s silence is equita* 
lent to speech. 

(d) A and B, being traders, enter upon a contract. A has 
private information of a change in prices which would affect Vi 
willingness to proceed with the contract. A is not bound to. 
inform B. 

Misrepresentation ]8 “Misrepresentation" means dad. 

dcfiDed - includes— 

(1) the positive assertion, in a manner not warranted by 

the information of the person making of that 
which is not true, though he believes it to be t&»; 

(2) any, breach of duty which, without an intent to deojSfee* 

gams an advantage to the person committing ft, Hf 
any one claiming under .him, misleading aa^ftte 
to his prejudice or to the prejudice of any one 
ing under him; 

(?) causing however innocently, a party to an agreeffleti^ 
make a mistake as to the substance of the fltei 
which is the subject of the agreement. 
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IP? When cousafr to an agreement a caused by coecrioa, 
* * * * fraud or 

misrepresentation, the agreement k a con* 
at tract voidable at the option of the party 
: was so caused. 



A party to a contract, whose consent was caused by fraud or 
mkrtprescntathn, may, if he thinks fit, insist that the contract 
£aD be performed, and that he shall be put in the position in 
which he would have been if the representations made had been 
true. 


Exception—U such consent was caused by misrepresentation 
nr by silence, fraudulent within the meaning of section 17, the 
Contract, nevertheless, is not voidable, if the party whose consent 
was so caused had the means of discovering the truth with ordinary 
diligence. 

Explanation.—A fraud or misrepresentation which did not 
cause the consent to a contract of the party on whom such fraud 
was practised, or to whom such misrepresentation was made, does 
not render a contract voidable. 


Illustrations. 

(a) A, intending to deceive B, falsely represents that five 
hundred maunds of indigo are made annually at A’s factory, and 
thereby induces B to buy the factory. The contract is voidable 
at the option of B. 

, (A) A, by a misrepresentation, leads B erroneously to believe 
that five hundred maunds of indigo are made annually at A's 
factory. B examines the accounts of the factory, which show 
lhat only four hundred maunds of indigo have been made. After 
this B buys the factory. The contract is not voidable on account 
of A’s misrepresentation. 

(c) A fraudulently informs B that A’s estate is free from 
UKUtphrance. B thereupon buys the estate. The estate is subject 
to V.aiortgagfc B may either avoid the contract, or may insist 
An its being carried out and the mortgage-debt redeemed. 
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ft 

(d) B, having discovered a van of are on the state of b, 
adopn means to conceal, and does conceal, the eziitence of th« 
ok tram A. Through As ignorance B u enabled to biqr tha 
state at an under-value. The contract is voidable at the optm 
of A 

(e) A n entitled to succeed to an estate at the death of | 
B din; C. having received intelhgence ot B a death, prevents the 
intelligence reaching A, and thus indues A to sell him his interest 
in the estate. The salt is voidable at the option of A. 

(BlA. When consent to an agreement is caused by ""due 
p lWU tosetjjKit influence, tht agreement is a contract vosd- 
'onn ili mducril able ai the opium ol the paity whose curnenl 
hi undue influent c vvas so caused 

Any such contract may be set aside cithci lbsolulely or, if 
the party who was entitled to avoid it lus received any benefit 
thereunder, upon such turns and conditions as to the Court may 
seem iusL 


lUmtiatunh 

lii) A's >un has lorged B's name t< i ptomnsory note B» 
under thuat ol prosecuting A's sou obtains bond from A for the 
amount of the forged note If H sues i n this liond, the Court 
may set the Imnd aside 

(6) A, a money-lender, advances Ks 100 'o B, ail agricuV- 
tuust and, bv undue influence, induces H to t unite a bond for 
Rs 310 with mienst it 6 pei ctnt pu month Tlu Court may 
set tile bond aside, rrdenng H to npav the Rs 100 with suck 
interest as may seem just 

Agreement sold 21 When both the p lilies tu an agree- 

whue both parties , nL1 ,j JIt undti i mistake as to a matter 
arc under misukt , . . , . , , 

« t> i maun ot <d fact usenti.il to tlu. agreement, the agree- 

het mini is soul 

LxpkmaHon -An erroneous opinion as to the value of the 
thing which (turns the subject-matter ot the agreement u not to be 
deemed a mistake as to a matter ol fact 
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Illustrations. 

(«) A agrees to sell to B a specific cargo of goods suppoved 
tb be on its way from i England to Bombay. It turns out that 
brfort the day of the bargain, the ship conveying the cargo had 
been cast away and the goods lost Neither party was awari t f 
the fads The agreement u void 

(£) A agrees to buy from B a certain hone It turns out 
that the hone was dead at the tune of the baigain, though neither 
party was aware of the fact The agreement is void 

(e) A, bong entitled to an estate for the life of B, agrees to 
sell it to C B was dead at the time of the agreement, but both 
parties were ignorant of the fact The agreement is void 

21. A contract is not voidable because it was caused b> i 
mistake as to Jny law in lone in British 
Ufecu of mutakes India, hut a mistake as to a law nut in 

as so h« force m Bulish India has the same effect 

as a mistake of fact 

[After the establishment ot the Federation of India this 
section applies in relation to Central Acts made for a Federated 
State as it applies to laws in force in British India ] 


Illustration 


A and B make a contract grounded on the eironeous belief 
that a particular debt is barred bv the Indian Law of Limitation, 
the contract is not voidable 


GmtraU caused 
by miitake of one 
party at to a matitr 
sf fcet 


22 A contract is not voidable meieh 
because it m as caused hy one of the parties tr 
it being undei a mistake as to a matter of 
fact 


Wist considera 23 The consideration or object of in 

mm uid objects m iecmtI1 t is lawful, unless— 

arc lawful and * , . , . 

tta not 11 u forbidden b> law or 

n of such a nature that, if permitted, it would defe i* the 

provisions of any law; or 

n fraudulent; or 
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involves or implies injury to the person or property 
or 

the Court regards it us unmoral, or opposed lu public pdkf 

In each of these cases, the consideration or object of an Jgmfr 
ment is said to be unlawful. Every agreement of which the 
or consideration is unlawful is void. 

[Uustretiom, 

( 0 ) A agrees to sell his house to B for lOjOOO rupees. Hem 
B's promise to pay the sum of 10,000 rupees is the consideritioi 
for A s promise to sell the house, and A’s promise to sell the hoariK 
is the consideration for B’s promise 1o pay the 10,000 rupees. 
These are lawful considerations. 

(A) A promises to pay B 1000 rupees at the end of sir 
months, if C, who owes that sum to B, Luis tu pay it. B promises 
to grant time to C accordingly. Herr the promise of each party 
is the consideration tor the promise the othei party and they 
are lawful considerations. 

(c) A promises, foi a certain sum pair! to him by B, to make 
good to B the value of his ship if it is wrecked on a certain voyage. 
Here AS promise is the cousideiation tor B's payment, and B*i 
payment is the consideration fm A\ promise, and these are law¬ 
ful considei itions 

(d) A promises to. maintain B's child and B piomises to pay 
A 1,1)00 rupees yearly tor the purpose. Here tht ptotnise of etch 
pari; is the consideration for the promise of the other party* 
Thes are lawful considerations. 

(e) A, B and C entri into an agreement for the diviiioo 
among them ol gains acquired, or to be acquired, by them fay 
fraud The agi cement is void, as its object is unlawful 

(/) A promises to obtain for B an employment in the public 
Kivuf, and B promises to pay 1,000 rupees to A The agreement 
is void, as the consideration for it is unlawful. 

(?) A, being agent for a landed proprietor, agrees for money, 
svithout the knowledge of his principal, to obtain for B a lease of 
land belonging to his principal. The agreement between A lot 
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I'll void, as it implies a fraud by concealment by A, on his 

Jrintipal 

(A) A promises B to drop a prosecution which he has 
instituted against B for robbery, and B promises to restore the 
tohse of the things taken. The agreement is void, as its object 
is unlawful. 

(i) A’s estate is sold for arrears of revenue under the pro¬ 
visions of an Act of the Legislature, by which the defaulter is 
prohibitod from purchasing the estate. B, upon an understanding 
with At becomes the purchaser, and agrees to convey the estate to 
A upon receiving from him the price which B has paid. The 
agreement is void, as it renders the transaction, in effect, a 
purchase by the defaulter, and wuuld so defeat, the object of the 
law. 

(/) A, who is BVmukhtar, promises to exercise his influence, 
as such, with B in favour of C, and C promises to pay 1,000 rupees 
to A. The agreement is void, because it is immoral. 

(4) A agrees to let her daughter to hire to B for concubinage 
The agreement is void, because it is immoral, though the letting 
may not be punishable under the Indian Penal Code. 

Void Agroansaita. 

24. If any part of a single consideration for one oi more 
Agreements void, objects, or any one or any one of several 

nd jR? cons ideratians for a single object, is unlawful, 
fell in part the agreement is void. 

Illustration. 

A promises to superintend, on behalf of B, a legal manufac¬ 
ture of indigo and an illegal traffic in other articles. B promises 
to pay to A a salary nf 10,000 rupees. The agreement is voidi 
the object of A*s promise and consideration for B’s promise being 
in part unlawful. 

25. An agreement made without consideration is void, 
unless— 


Agreement with 
ant oonridoMUon 
mid unien k is in 
writing and regis 
•ered. 


(1) it is expressed in writing and regis¬ 
tered under the law for the time being in 
fnrcc for the registration of |document], and 
is made on account nf natural love and 
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affectum between parties standing in a near relation to eacb ortuf, 
or unless 

(2) it u a promise to compensate, wholly or in part, a pern* 
who has already voluntarily done aomtfMftf 
or is j npmise in far the promisor, or something which the 

somethina done^ P rom “° r was W com P ellable * 

unless 

(1) it is a promise, made in writing and signed by the person 
or is J promise to to be therewith, or by his agent 

pa; a debt barred generally ur specially authorized in that 

b? limitation law. behalf, to pay wholly or in part a debt of 

which the creditor might have enforced payment but for thr laWj 
far the limitation of suits. 

In any of these cases, such an agreement is a contract. 

Explanation f.—Nothing in this section shall affect- the 
validity, as between the donor and donee, of any gift actually 
made. 

Explanation 2.—An agreement to which (he consent of thr 
promisor is freely given is not void merely became the considera¬ 
tion is inadequate; but the inadequacy of the consideration may 
he taken into account by the/Court in determining die question 
whether the consent of the promisor was freely given. 

Illiutrations. 

(a) A promises, far no considerlion, to give to B Rs. 1,000. 
This is a void agreement. 

(b) A, far natural love and affection, promises to give his 
son, B, Rs. 1,000. A puts his promise to B into writing and 
registers it This is a contract. 

(r) A finds B's purse and gises it tn him. B promises to 
give A Rs. 50. This is a contract 

(d) A supports B's infant son. B promises to pay A’s ex¬ 
penses in so doing. This is a contact. 

(r) A own B Rs. 1,000, but the debt is barred by the Limita¬ 
tion Act. A signs a written promise to pay B Rs. 500 on account 
of the debt. This is a contract. 



' (/) A agree* to sell a hone worth R*. 1,000 for Re. 10. A'» 
coon at to the agreement was freely given. The agreement fc 
t contract notwithstanding the inadequacy of foe condderafow. 

(g) A agrees to sell a hone worth Rs. ljOOO for lb. 10. A 
dentes that his consent to foe agreement was freely gi&n. 

The inadequacy of the consideration is a fact which the Court 
should take into account in considering whether or not A's consent 
was freely given. 

Agreement in res X - Eva T agreement in restraint of foe 
trJunt or marriage marriage of any person, other than a minor, 
"“A is void 

27. Every agreement by which any one is restrained from 
Agreement in res exercising a lawful profession, trade or 
mini of trade void business of any kind, u to that extent void. 

Exception 1 .—One who sells the good-will of a business may 
agree with the buyer to refrain from carrying on a similar business, 
Suing of agree within spcuBcd local limits, so long as foe 

“ bSn« Ctt 3 huver ’ 01 Jn > P" 80 " dfUVU1 K btle t0 ** 

which good-will is gf« tl-will from him, carries on a hke business 

wld. therein Provided that such limits appear 

to the Court reasonable regaid being had to the nature of the 
business. 


2K Every agreement, hv which .inv party thereto is restricted 
a __ • — absolutelv from cnforcim. his rights under or 

Agreements in res * ■ . . . 

mint of legal pro m uspccl ol am contract, b) the usual legal 
ceedings void pmuedings in the oiduury tribunals, or 
which limits the time within which he mas thus enforce his rights, 
is void to th.il extent 

Exception 1.—This section shall not render illegal a contract 
by which two or more persons agree that am dispute which mav 
Savings of con arise betsscen them in respect of any subiect 
» or class of subjects shall be referred to arbitn- 
Ait m*y aiue lion, and that only foe amount awarded in 
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such arbitration shall he recoverable in raped, of the dispute H 
referred. s • 

When such a contract hat been made, a suit may be brought 
for its (pacific performance, and if a suit, other than for such 
specific performance, or for the recovery of 
Suits band by the amount so aufarded, is brought by one 
such connects, party to such contract against any other such 
party m respect of any subject which they have so agreed to refer, 
the existence of such contract shall be a bar to the suit. 


Exception 2 .—Nor shall this section render illegal any contract 
in writing, by which two or more persons 
Saving of contract agree to refer to arbitration any question 
jLillTS between them which has already arisen, or 
arisen. afliit .in) provision of any law in force (or 

the tinu bring as to rcfiriiii.es tn arbitration. 


Agreement seal 
for unrertainn 


29. Agreements, the mailing of which 
is nol certain, or capahlr of king made 
int.un, are void. 


Illustration >. 

(ii) A agrees tn sell 1o B “a hundred tons of ml." There is 
nothing whatever to show what kind of oil svas intended. The 
agreement is void fiu uncertainty. 

(b) A agrees tn sell In B one hundred tons of oil of a specified 
description, known as an article of commiTcr. There is no un¬ 
certainty here to make the agreement void. 

(r) A, who is a dealer in coroanut-oil only, agrees to sell to 
B "one hundred tons nil.” The nature of A’s trade affords an 
indication of the meaning of the words, and A has entered into a 
contract for lire sale of one hundred ton, of cucoanut-oil. 

(d) A agrees to sell to IS “nil the grain in my granary at Ram* 
nag.ir.” There is no umcrtaintj heir to make the agreement 
void, 

(e) A agrees to sell to B “one thousand maunds of rice at a 
price to be fined by C.” As the price is capable of bring made 
certain, there is no uncei lainty here to make the agreement void. 
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(f) A agrees to sell to B “my white horse for rupees fire 
hundred or rupees one thousand.’ 1 There is nothing to show 
whidi of the two prices was to be given. The agreement is void. 

30. Agreements by way of wager are void; and no suit shall 
be brought for recovering anything alleged 
Agreement by to be won on any wager, or entrusted to any 

nay o( wager void p etS(jn j 0 abide the result of any game or 

other uncertain event on which any wager is made. 

This section shall nut be deemed to render unlawful a subs¬ 
cription, or contribution, or agreement to 
Exception in subscribe or contribute, made or entered into 

pbn ftr howe * or or tawat ^ "V pl®k> P 1 ™ or sum of 
wring money, of the value nr amount of five hundred 

rupees or upwards, to hr awarded to the winner or winners of any 
horse-race. 


Nothing in this section shall he deemed to legalize any 
Snrion 294-A of trans.iclioii connected with horse-taring, to 
P r<,v '™ ns “I 'friion 204 of the 
XLV of m Indian Penal Code apply. 


CHXPTrR Ill 

Of Contingent Contracts. 

31. A “contingent cunt rad" is a mnti.u! to do m mil In do 

■^Contingent con something, if some event, colintna! *o such 

tnet* defined. t (infract, iloes or docs not happen 

Illustration. 

A contracts to pay B R* 10,000 if B’s house is hum* This 
is a contingent contract. 

32. Contingent contr.itIs to do or not t< do anvthing if an 

Raforcement nf uncertain futuie ismt hippens innot he 

contracts condo rnfmerd b\ lass unless ind until thit event 

gat on an event , , , 

».. [T > l .in g has happened. 
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If the event becomes impossible such contracts become void. 

Illustrations. 

(a) A makes a contract with B to buy B’s horse if A survive* 
C. This contract cannot be enforced by law unless and until C 
dies in A’s lifetime. 

(b) A makes a contract with B to sell a horse to B at a 
specified price, if C, to whom the horse has been offered, refuses 
to buy him. The contract cannot be enforced by law unless and 
until C refuses to buy the horse. 

(f) A contracts to pay B a sum of money when B marries G 
C dies without being married to B. The contract becomes void 

13. Contingent contracts to do or not to do anything if an 
Enforcement of uncertain future event does not happen can 
Q *T Kl * , “?!!, be enforced when the happening of that 
not hnppemng event becomes impossible, and not before. 


Illustration. 


A agrees to pay B a sum of money if a certain ship does not 
return. The ship is sunk. The contract can be enforced when 
the ship sinks. 


34. If the future event on which a contract is contingent 


When event on 
which contract is 
contingent to be 
J—fi w f impoid. 
Me, if it is the 
rfuture conduct of 
■ Jiving person. 


is the way in which a person will act at an 
unspecified time, the event shall be considered 
to become impossible when such person does 
anything which renders it impossible that he 
should so act within any definite time, or 


otherwise than under further contingencies. 


Illurtration. 

A agrees to pay B a sum of money if B marries C. 

C marries D. The marriage of B to C must now he considered 
impossible, although it is possible that D may die and that C may 
afterwards marry ft 
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35. Contingent contracts to do or not to do anything if a 
When specified uncertain event happens within a 

become raid which fixed time become void if, at the expiration 

°f the time fixed, such event has not happened, 
fied event n othin 0' if before the time fixed, such event becomes 
fixed time. impossible. 


Contingent contracts to do or not to do anything if a specified 
When contracts uncertain event does not happen within a 
fixed time may be enforced by law when the 
time fixed has expired and such event has 
not happened, or, before the tunc fixed has 
expired, if it becomes certain that such event 


be enf orced 
which are cootin- 
gmt on specified 
event not happen¬ 
ing within fixed 


will not happen. 


Itturtretions 


(a) A promises to pay H a sum of money ■! a certain ship 
returns within a year. The contract may be enforced if the ship 
returns within the year, and becomes void if the ship is burnt 
within the year. 

(h) A promises to pay B a sum of moots it a certain ship 
does not return within a ye,u Tht mi it 1 art m.iv lie contorted if 
the ship does not return within the year, ot is burnt within the 
year. 


tti. Contingent agreements to do or nol to do anything, if 

Agreement eontin- J,, L "^ happens are void, 

gent on imjfcssi- whether the impossibility of the event is 

Ue esrnts soul known or nol to thr patties to the agree¬ 

ment at the time when it is made. 


Illustrations. 

(a) A agrees to pay B 1,000 rupees if two straight lines should 
enclose a space. The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A’s 
daughter C. C was dead at the time of agreement. Hie agree¬ 
ment is void. 



CHAPTER IV 

Of the Perfonnuce of Contract*. 

Contracts which mutt be performed . 

37. The parties to a contract must either perform, or offer 

to perform their respective promises unless 
(tbhgation of pai such performance is dispensed with or 

db io contracts excused under the provisions of ihis Act, or 

of any other law. 

Promises bind the rqirrscntatives of the promisors in case of 
the death of such promisors before performance, unless a contrary 
intention appears from the contract. 

Illusliulion). 

(a) A pii nnsis to deliver goods to B on a certain day cm 
payment of Rs. 1.000. A dies bcfiue that day. AS representatives 
are bound to deliver the goods to B, and R is bound to pay the 
Rs. 1,000 to A's repiesenlalives. 

(b) A promises to paint a picture for B by a certain day, at a 
certain price. A dies before the day. The contract cannot he 
enforced either In \\ leprescntafives oi by R. 

38. When a promisor has made ail offer of peifnimancr to 

Effeei of refusal *^ e l mmi,set < iin d the offer has not been 
Id offer ol accepted, the promisor is not responsible for 
performance non performance, nor docs he thereby lose his 

rights under the contract., 

Every such offer must fulfil the following conditions 

(1) it must lie unconditional: 

(2) it must he made at a proper lime and place, and under 

such circumstances that the person to whom it is 
made may have a reasonable opportunity of ascer¬ 
taining that the person by whom it is made is able 
and willing there and then to do the whole of what 
he is bounel by his promise to do: 
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(3) if the ofa if an offer to deliver anything to the pro¬ 
misee the promisee must hate a reasonable oppor¬ 
tunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to 
deliver. 

An offer to one of several joint promisees has the same legal 
consequences as an offer to all of them. 

Illustration. 

A contracts to deliver to B at his warehouse, on the first 
March, 1873,100 bales of cotton of a particular quality. In order 
to make an offer of a performance with the effect stated m this 
section, A must bring the cotton to B’s warehouse, on the appoint¬ 
ed day, tinder such circumstances that B may have a reasonable 
opportunity of satisfying himself that the thing offered is cotton 
iff the quality contracted for, and that there arc 100 bales. 

39. When a party to a contract has refused to perform, or 
disabled himself from performing, his 
promise in its entirety, the promisee may put» 
an end to the contract, unless he has signified 
by words nr conduct, his acquiescence in its 

Illustrations. 

( 0 ) A, a singer, enters into a contract with B, the manager 
iff a theatre, to sing at his theatre two nights in every weds 
during the next two months. And B engages to pay her 100 
rupees for each night's performance. On the sixth night A wilfully 
absents herself from the theatre. B is at liberty tn put an end 
to the contract. 

(A) A, a singer, enters into a contract with B, the manager 
of a theatre, to sing at his theatre two nights in every week 
duriiig the next two months, and B engages to pay her at the rate 
of 100 rupees for each night. On the sixth night A wilfully ' 
absents herself. With the assent of B, A sings on the seventh 
night. B has signified his acquiescence of the contract, and 


Effect of refusal 
of party to perform 
promise wholly. 

continuance. 
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cannot now put an end to it but is entitled to compensation for the 
damage untamed by him through A's failure to nng on the sixth 
night. 


By whom Contracts mutt be performed. 

40 If it appears from the nature of the case that it was the 
intention of the parties to any contract that 
Fans by whom any pnmuc contained in it should be per¬ 
formed by the promisor himself, such promise 
must be performed by the promisor. In 
other cases, the promisor or his icpresentatives may employ a 
competent person to perform it 


pnause u to be 
performed 


Must i attorn 


(u) V promise* to pay B a sum ol money A may perform 
this promise, either by pei&nnlly paying the money to B or by 
causing it to be paid to B by another; and, if A dies before the 
time appointed for payment, his representatives must perform the 
promise, or employ some propei peisou to do so 

(b) A promises to punt i picture foi B A must perform 
this jinmise personally 


Effut at auepi 
mg j LTfarmance 
from thud person 


41 When a promisee accepts perfor¬ 
mance of ihf promise from a third person, he 
eannot itttrwaids enforce it against the 
promisor. 


42 \\lien two oi jurat prisons have made a joint promise^ 
then unless t contrary intention appears by 
Desoluncm ol *he ronti k ill surh jiersons, during their 

jdmt mbihtiu jnipi lives, uul alto the death of any of thrm, 

his re, resuitativcs jonitls with the survivor or survivors, and 
after llie death of the last sun not, the rcpicscntalncs ol all jointly, 
must fulfil thr piomist 


41 When two oi more persons make a joint promise, the 
pioinuec may, in the absence of express 


Any one at joint 
pranuvrs may be 
eompellro to pa 
form 


agreement tc the contrary, compel any (one 
or more] of such lomt promisors to perform 
the whole ot the promise 
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Each of two or more joint promisors may compel every 
other joint promisor to contribute equally 
Each promuor may with himself to the performance of the 
compel contribution, promise, unless a contrary intention appears 
from the contract. 


If any one of two or more joint promisors makes default in 
Sharing of Ion by ' ut ** l ‘ t,n1r, h u tion. the remaining joint 
default in rontribu- promisors must heai the loss arising from 
tnn. such delault in equal shares. 

Explanation .—Nothing in this section shall prevent . surety 
from recovering from his principal, payments made by the smety 
on behalf of the principal, nr entitle the principal to recovei any¬ 
thing from the surety on auounl d payments made hs the 
principal. 


Illustration ». 

(<i) A, B and C jointly promise to pav D 3,000 ru icls I) 
may compel either A or R or C to pay him 3,000 rupees. 

(ft) A, B and C jointly promise to pav D the sum <» 3,000 
rupees. C is compelled to pay the whnh. A is insolunl luit his 
assets are sufficient to pay one-half uf his debts. (5 is entiled 1o 
receive 500 rupees from A's estate, and 1,250 inpeis from 15 

(r) A. B and C are under a joint promise to pav D 3,000 
rupees. C is unable to pay anything, and A is compelled *n pay 
the whole. A is entitled to receive 1,500 rupees from It. 

(</) A, B and C ate under a joint piumisc to pa' D 3.00(1 
rupees. A and B being only sureties for ('. C fails to pay. V and 
B are ^impelled to pav the whole sum They are enti^’id to 
recover it from C. 

44. Wheie two oi more jiersons have made a joint promise, 
a release of one of such joint promisors by 
Effect of release o< the promisee docs not discharge the other 
one joint pronujor j (| j n f p roin i sor or joint promisors: neither 

does it free the joint promisor so released from responsibility to 
the other joint promisor or joint promisors. 
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45. When a person has made a piomise lo two or more 
pa sons jointly, then, unless j t/mtiaiy 
Devolution at joint intention ippears from the uinliact, the 
light to (.him perfoimaiKi lists, is between 
him and them, with them during then joint lives, aiuI, itfei the 
death of any of them, with thi lepresentitive of sneh deceased 
peison jointly with the sums or oi survivin', md, ittr> tne di ith 
of the lot survivor, with the rtpiesenlitnts ot all jointls 

]llth tuition 

in consideration ot 5, DUO luptes lent to lum bj L uiJ C, 
piomiscs B ind l jointly to itpiy them tint sum with interest on 
a die specified If dies I he n^ht tr Juni perform ukl rests 
with Bs lepresintitise jouilli with t iluimi> Cs life, ud “liter 
the dcith ot ( with tilt icpitsuilitius of B ind C jointls 

hint i in I plait jot peijoimann 

•Hi Whui by the nmti e.t i i onnsor 
lime In perfmn ]s to jieilmm his jiuniisL without ipplica- 

S‘jKHVtiib \ m ,n ,ht i ,,nm,sl ; ' ml 110 tmu fui De ‘- 

i dc ind no nine i niimmu is spLiihul the in^i^imn must 
u ifiui lu pulonmd within i iiisumbli ti u 

r\phmaUon Tin qutslioii \>hit 1 i Kisunibli tim s in 
i fa p irtuul u use. i i|ur*tnn ot t ili 

^■♦7 Whin i piomise is In Ik pci humid un i itiMm 1 ij, ind 
the lus nultil ikm utarm 

A Inn* ind f 1 ill l i it without ipplnit nil hv the pnm lsec, the 

pufannuic uf pro n lun , SIJ 1nn pufn in it it in lime 

sprcified and no appli duiuu, 1h usiiil hours ot Im uilss nn 

non to k midt suih Ji\ ml it the pi lie it wluh the 
piomisi iiu^lit to k pti formed 

Illihhatio i 

\ piomiscs to dthvti ^oods it Bs w ulIhiust <m ik tarst 
Iinuary On that da) \ bungs tin. ^ootls to Bs wiich(usi,j)ut 
after the usual hour foi closing it, ind the\ in nut Kiiised A 
his not performed his piomisc 
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48. When a promise is to be performed on a certain day, 
and the promisor has not nndt-rtalmw to 
Application for per- perform it without application by the 

STbe* JSJS i” 0,nisec » il “ duty of the promisee tn 
time and pi ue apply for performance at a proper place and 

within the usual hours of business. 

Explanation .—The question “ what is a proper time and place” 
is, in each particular case, a question of fact. 


49. When a promise is to be performed without application 
by the promisee, and no place is fixed for 
Place for perform- the performance of il, it is the duty of the 
■nee id promise where promisor to apply to the promisee to 
LT*?! “u* appoint a reasonable place for the 

fixed for pahxmntt performance of the promise, and to perform 
it at such place. 


Illustration. 

A undertakes to delivei a thousand maunds of jute to B on a 
fixed day. A must apply to B to appoint a reasonable place for 
the purpose of receiving it, and must deliver it to him at such ’ 
place. 

50. The performance of any promise 
Performance in man m a\ be made in any manner, or at any 

Sri or 'ssuictifecd 1 “ nL W ^ ,IC ^ ^ lL promisee prescribes or 
by promisee. sanctions 

Illustrations. 

(a) B owes A 2,000 tupccs. A desires B to pay the amount 
to A's account with C, a banker. B, who also banks with C, 
orders the amount to he transferred from his account to A’s credit 
and this i 1 done by C. Afterwards, and before A knows of tin 
transfer, C fails. There has been a good payment by B. 

(b) A and B are mutually indebted. A and B settle an 
account by setting off one item against another, and B pays A the 
balance found to be due from him upon such settlement. This * 
•mounts to a payment by A and B respectively, of the sums which 
they owed to each other. 
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(e) A owes B 2fiOO rupees, fi accepts some of A’s goods ii 
deduction of the debt. The delivery of the goods operates as a 
part payment. 

(</) A desires B, who owes him As. 100, to send him a note 
for Rs. 100 by post. The debt is discharged as soon as B puls into 
the post a letter containing the notes duly addressed to A. 

Performance of Reciprocal Promises. 

. 51. When, a contract consists of red- 

impSmSi'lS l ,rocjl P n,miscs 10 bc simultaneously per- 
procal promisee ready formed, no promisor need perform his 
and willing to per- promise unless the promisee is ready and 
nn ' willing to perform his reciprocal promise. 

Illustrations. 

(a) A and B contract that A shall deliver goods to B 1o bc 
paid for by B on delivery. 

A need not deliver the goods, unless II is ready and willing to 
pay for the goods on delivei). 

B need not pay for the goods, unless A is irady and willing 
to deliver them on payment. 

(b) A and B contract lhaL A shall deliver gomls to B at si 
price to bc paid by instalments, the first instalment to be paid on 
delivery. 

A need not deliver, unless fi is uailv and willing to pay the 
first mstalment on delivery. 

B need not pay the first instalment unless A is ready and 
willing to deliver the guilds on pa) mem ol the first instalment. 

52. Where the order in whiili reciprocal promises are to be 
performed is expressly fixed by the contract, 
Order of perform- they shall he performed in that order; and, 
anee of reciprocal pro- w | Kie j] K fjri l er ; s n ,„ expressly fixed by the 

contract, they shall Ik- performed in tha$ 
order which the nature of the transaction requires. 
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Illustrations . 

(a) A and fi contract that A shall build a house lor K at a 
fixed price. A’s promise to build the house must be performed 
before B’s promise to pay for it. 

(A) A and B contract that A shall make over his stock-in- 
trade to B at a fixed price, and B promises to give securitv for 
the payment of the money. A’s promise need not be perfoimed 
until the smirity given, for the nature of transaction requires 
thus A should have security before he delivers up his stock. 

53. When a contract contains reciprocal promises, and one 
party to the contract prevents the other fmm performing his 
liability of party P r<,miSL '' the contract becomes voidable at 
preventing event on the option ol the party so pi evented: and 
which contract is u> he is entitled to Liimpinsation from the 
™ ™ e L othir party for any loss which he may 

sustain in consequence of the non-performance of the contrail. 

Illihtiatwn. 

A and It contract that B shall execute certain woik fot A for 
a thousand rupees. B is ready and willing to execute the woik 
accordingly, hut A prevents him from doing so. Hie contiat t is 
voidable at the option of A; aud, if he elects to rescind it, he is 
entitled to recover fmm A compensation for any loss which he 
has incurred h) its non-performance. 

51. When a crmlt.icl consists of miprocal promises, such 

that one of them cannot he performed, or that its performance 

cannot he claimed till the other has been 

Effect of default as performed, and the promisor of the promise 

to the promiie which l As f mentioned fails to perform it, such 

promisor cannot claim the performance of 
formed in contract \ 

eenasting of reciprocal I he reciprocal promise, and must make 
fmmises. compensation to the other parly to the 

aontrart for any loss which such other party may sustain by the 
■rm-performance of the contract. 
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(a) A hues B’s ship to take in ind convey 11 m Calcutta 
to the Mauritius, a cargo to lx provided by A B receiving a 
certain height for its conve>anu A dots not piosidi any cargo 
for the shin A cannot claim the peiformanct of B’s promise 
and must make compensation to B lor 'he loss whili B sustain* 
by the non peifoimamc of the cunti ill 

(h) A contracts with B to execute eertun builders work far 
.1 fixed price B supplying the scjffolding ind timbri necessary 
for the work B refuses to furnish in\ se lflolding or timbci, and 
the work cannot be executed A need not execute the work, 
and R is hound to mike eomptmitinn to \ for im loss eiused 
to him by the non perform inee of the coulriil 

(r) A conti nts with R to dehsei to him it i specified price,, 
ccitun merehindisc on bond a ship which cuinot arrive for a 
month, and B engages to piv fui the meiehindise within a week 
fiom the ditr ol the eonti ut H docs not ]ily within the week. 
As promise in dchvei need nol be peifoimed uul B must mike 
compensation 

(</) \ pinnuses B to sill him one hundred biles u( imrehin- 

dise to he dehsuul next div ind B mm sis k ti pay foi them 

within i month V dies nol dehsei uirndug le his promise, 
fi s promise to pis need not be peifnimnl ind A muse in ike com¬ 
pensation 

55 Whtn i pul> to a conti icl promises to rlo a attain 
tluni* it or lxfore i specified time c i eerUin things it nr liefore 
pceihid time, and fills to do ins such thing 
Effect ot fulurr ti i« or bcfoie the specified tune, the 

ptrinnn at fixed umi lf n |, l( t (JI S( , much „( it as his not been 

time is enentnl (cits irnctl he mines sold able at the option 
of the promts c if the intention of the parties w is that time 
should be of the essence ol the conti aet 
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If it was not the intention of the parties that time should be 


Effect of such future 
when rime is not 


of the essence of the contract, the contract 
does not become voidable by the failure to 
do such thing at or before the specified time 


hut the promisee is entitled to compensation from the promisor 
for any loss occasioned to him by such failure. 


If, in case id a contract voidable on account of the promisor’s 
fadure to perform his promise at the time 


Effect of acceptance 
of performance at 
tine other than that 
agreed upon. 


agreed, the promisee accepts performance of 
such promise at any time other than that 
agreed, the piomisee cannot claim compen¬ 
sation for any loss occasioned by the non¬ 


performance of the promise at the time agreed, unless, at the time 
of such acceptance, he gives notice to the promisor of his intention 


to do so. 


Aflwwmw.t to do 56 An agreement to do an ad itn- 
jmponible act. possible in itself is void. 

A contiarts to do an act which, after the contract is made, 

lictonies impossible, or, by reason of some 

^Con tract id do ad event which the promisor could not prevent, 

J“f unlawful, becomes void when the act 

mpcmiblr or unlaw- ... ._- . 

Ail. hreomes impossible or unlawful. 


Where one person has promised to do something which he 
knew, or, with reasonable diligence, might 


Compensation for 
bn through non¬ 
performance of act 
known to be impossi 
Ur or unlawful 


have known, and which the promisee did not 
know to be impossible or unlawful, such 
promisor must make compensation to such 
promisee for any loss which such promisee 
sustains through the non-performance of the 


promise. 


Illustrations. 

(«) A agrees with B to discover treasure by magic. The 
agreement is void. 

(b) A and B contract to marry each other. Before the time 
fixed for the marriage, A goes mad. The contract becomes void. 
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(«) A contracts to marry B, being already married to C, and 
being forbidden by the law to which he is subject to practise 
polygamy. A mutt make compensation to B for the lots caused 
to her by the non-performance of his promise. 

(d) A contracts to take in cargo for B at a foreign pent. Ah 
Government afterwards declares war against the country in whidi 
the port is situated. The contract becomes void when war is 
declared. 

(e) A contracts to act at a theatic tor six months in consi¬ 
deration of a turn paid in advance by It. On several occasions 
A is too ill to act. The contract to act on those ocmions becomes 
void. 

57. Whrrr peisons reciprocally promise, firstly, to do certain 
Rsdpraeil promises things which are legal, and, secondlv. under 

aio° t oth[r k^thiag! I, l iec '^ et l circumstances, to do certain other 
fflqp], things which are illegal, the first set of 

promises is a contract, but the second is a void agreement 

Illustration. 

A and B agree that A shall sell B a house for 10,000 rupees, 
hut that, if B uses it as a gambling house, he shall pav \ 50,000 
rupees for it. 

The first set of reciprocal promises, namelv. tn sell the house 
and to pav 10,000 lupecs for it, is a contract 

The second set is for on unlawful object, namels. thil B may 
use the house as a gambling house, and is a void agreement. 

58. In the case of an alternative promise, one branch of 

Alternative promise, which is legal and the other illegal, the legal 

one , branch being |, ranc ), .ilmic un lx enforced. 

Illustration 

A and B agiec that A shall pa) B 1,000 rupees, for which B 
shall afterwards deliver lo K either lire or smuggled opium. 

This is a valid contract to deliver rice and void agreement as 
tn the opium. 
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Appropriation of Payment/. 

59. Where a debtor owing several distinct debts to one 
person, makes a payment to him, either 
Application of j»y- with express intimation, or under circums- 

te'duSSJd 4 ? b tanns Aat Ac payment is to be 

dirar^ applied to the discharge of some particular 

debt, the payment, if accepted, must be applied accordingly. 


Illustrations . 

(a) A owes to B, among other debts, 1,000 rupees upon a pro¬ 
missory note which falls due on the first June. He owes B no 
other debt of that amount. On the first June A pays to B 1,000 
rupees. The payment is to be applied to the discharge of the pro¬ 
missory note. 

(£) A owes to B among other debts, the sum of 567 rupees. 
B writes to A and demands payment of this sum. A sends to 
B 567 rupees. This payment is to he applied to the discharge 
of the debt of which B had demanded payment. 

• » 

60. Where the debtor has omitted to intimate and there are 
no other circumstances indicating to which 
Application of pay- debt the payment is tn be applied, the credi- 

SSSkMU l,r mJ >' •W’i' h Jt his ^cretion to 

cited. lawful debt actually due and payable to him 

from die drbtnr, whether its recovery is or is not barred by the 
law in force for the time being as tn the limitation of suits. 


61. Where ncillici party makes any appropriation, the pay¬ 
ment shall be applied in discharge of the 
Application of pay- debts in order of time, whether they are 
„ wh fL n t f ,n sir arc not barred by the law in force for 
^ PP the time being as to the limitation of suits. 

If fhr debts are of equal standing, the payment shall be applied 
in discharge of each proportionaUy. 
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Effect of novation, 
Kristian end (hen- 
dan ti contract. 


62. If the parties to a contract agree 
to substitute a new contract lor it, or to 
rescind or alter it, the original contract need 
not be performed. 


IOtutretioHS. 

(a) A own money to B under a contract. It is agreed 
between A, R and C that B shall thenceforth accept C as bis 
debtor, instead of A. The old debt of A to B is at an end, a new 
debt from C to B has been contracted. 

(i b ) A owes B 10,000 rupees. A enters into an airangrinent 
with B, and gives R a mortgage ot his (A’s) islatc for 5,000 
rupees in pl.u.r of the debt of 10,000 rupees This is a new 
contrail and tvlmguishes the old. 

(r) A owes R 1,000 rupees under a coutr.nt IS owes C 1,000 

rupees. H orders A to credit C with 1,000 rupees in his hooks, 

but C does nnt assent to the atrangement. R still owes C 1,000 
rupees, and no nesv contract has been entered into. 

6A Every piomisee may dispense with or remit, wholly of 
Wmabee may dii m part, the performance u( the promise 

0°^ made to him, m may rstend the time for 

mi— surh performance, m may accept instead of 

it any satidaction which he thinks fit. 

llluslraHons. 

(a) A promises to paint a putuu for R. R afterwards for¬ 
bids him to do so. A is no longet hound to perform the promise. 

(A) A owes B 5,000 mpees A pays to B. and B accepts in 
satisfaction of the wbole debt 2,000 rupees paid at the time and 
place at which the 5,000 rupees were payable. The whole debt 
it discharged. 

« A owes to B 5,000 rupees. C pays to R 1,000 rupees, 

9 
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and B accept* them, in satisfaction of his Jaim on A. Ths 
payment is a discharge of the whole claim. 

(d) A owes B undei a contract, a sum of money, the amount 
of which has not been ascertained A without ascertaining the 
amount gives to U, and B, in satisfaction thereof accepts the 
sum of 2,000 lupees This is a discharge of the whole deht 
whatever may be its amount 

(e) A owes B 2,000 lupees and is ilso indebted to othci 
creditors A makes an arrangement with his creditor indudn\ 
B to pav them a fcomposition] of eight annas m the rupee upon 
then respective demands Payment to B ot 1,000 rupees is i 
discharge of B’s demand 

(i4 When a person at whose option a contract is soidahlc 
rescinds it, the other party thereto need not perform any ptomise 
therein contained in which he u promisor. 

Constqueans ofres The puls rescinding a voidable contract 

'* '" Ul-W ' 'hill, il he his received any benefit there- 
undei iiom inothi< pirty to suih inntiact, 
restoic such buieht, so t ii is mas hi, tn the person from sshom it 
was received 


05 When tgreemenl is discovered tn he void, oi when 

Obfaginon of peison 1 tnnt ' id kc,,m “ vm1 ’ ,nv P™ 11 , who has 
who has received ad rueivid iny idvantagr undei such a*n« 

vontiRe under void nient or uintracl is hound to restore it o» 

duTbreome' void™' 1,1 171 '^ e ‘ompensilion foi it, te tht fierson 
from whom he reerived it. 


lltustiahonf 

(a) A pays B 1,000 rupees in consideration of B’s promising 
to marry C, A’s daughter C is dcul at the time of tht promise 
Tht agreement is void, but B must repay A the 1,000 nipees 

( b) A contracts with B to deliver to him 250 maundv it 
Tice hcfoie the hist of May A dclivtrs 110 tnauuds only befnu 
tbit dav, jnd none jftei B retains thr HO maunds after the 
first of May He is bound to pay A for them 

(<-) A, a singer, contracts with B, the managei of i theatre 



10 ling at kistheatrefoir twbftights in every week (baring fj$ 
SOI tW&eoths, aodB engage to pay her a iujxiftd tupees i- 
each night’s performance. On Ac sixth night, A wilfully absents 
herself from the theatre, and 8, in consequence, rescind! din 
contract, B must pay A for the five nights on which die bsd 
sung. ' 

00 A contracts to sing for B at a concert for 1,060 rupees, 
which are paid in advance. A is too ill to sing. A is not bound 
to make compensation to B for the loss of the profits which 8 
would have made if A had been able to sing, but must refund to 
B the 1,000 rupees paid in advance. 

66. The rescission of a voidable con- 
Mods of communi- tract may be communicated or revoked in 
wseudon^of the same manner, and subject to die same 

contract rules, as apply to the communication Of 

revocation of a proposal. 


67. If any promisee neglects or 
Effect of neglect of refuses to afford the promisor reasonable 
raiwSe ^ ac ^ t ' es * or Ptfhirmance of his promise* 
feiftfe p ^m- the promisor is excused by such neglect or 
refusal as to any non-performance caused 
thereby. 


Illustration. 

A contracts with B to repair B’s house. 

B neglects or refuses to point out to A the places, in which 
his house requires repair. 

A is excused for the non-performance of the contract if it if 
caused by such neglect or refusal. 


CHAPTER V 


Of Mrtafa HiWbiii imAhi Aon erwtad by 
Contract 

6U. If a person, incapable of entering into a contract, or any 
one whom he is legally bound to support is 
Churn far Mcewna supplied by another person with necessaries 

^SoTcSSiil suitcd tn hK conditlon in Ae p"* 011 

« on hii ——■* who has furnished such supplies is entitled 

tn be reimbursed from the property of such incapable person. 


Hlustiatioiis. 

(a) A supplies B, a lunatic, with necessaries suitable to his 
condition in life. A is entitled to be reimbursed from B’s pro> 
perty. 

(A) A supplies the wife and children of B, a lunatic, with 
necessaries suitable to their condition in life A is entitled to be 
reimbursed from B’s property. 

Reimbunonait of 6'J V prison who is interested in the 

pmon paying money . W y mPll f 0 | m(jnr y which another is bound 
due by another in pay f J 

ment of which hi h ”! l nw tn Pty an( 1 therefore pays it, 
interested is entitled tr be rcimlmised hv the olhei 


Illustration. 


B holds land in Bengal, on a lease gi anted In A, the 
zemindar. The revenue payable by A to the Government bong 
in arrear, his land is advertised for sale by the Government. 
Undci the resenue law, the consequence of such sale will be the 
annulment of B’s lease. B, to prevent the sale and the conse¬ 
quent annulment of his own lease, pays to the Government the 
sum due from A. A is bound to make good to B the amount sc 
paid 


70. Whetc a person lawfully does anything for anothei 
person, 01 delivers anything to him, not in 
Obligation at jam tending In do so gratuitously, and sud 

2E*» it ° f olhcr l wistm ™i° vs thc hau£t thcwof - 4 

litter is bound to make compensation to th 
former in respect of, or to restore, thc thing so done or ddiveret 
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Illustrations. 

\ a ), K a tradesman, leaves goods at B’s house by mistake. 
B treats the goods as his own. He is bound to pay A lot them, 
(b) A saves B’s property from fire. A is not entitled to 
compensation from U, if the circumstances show that he intended 
to act gratuitously. 

71. A person who finds goods belong' 
Respon sibilit y ing to another and takes them into Ids 

finder of goods. custody, is subject to the same responsibility 
as a bailee. 

» A r®0» to whm moK, h» bw, 

paid, or thing deli- paid, u r anything delivered by mistake or 
vend, by mistake nr . 

under lorrcion. under coercion, must repay or return it. 
Iltustruhons. 

(a) A and B lointly owe 100 rupees to C. A alone pays the 
amount to C. and R, nnl knowing this fact, pays 100 rupees over 
again In C. (' is bound to repay the amount to B. 

(b) A railway company refuses lo deliver up certain goods 
to the consigner, except upon thr payment of an illegal charge 
for carnage. The consigner pays rhe sum charged in order to 
obtain the goods. He is entitled to mum so much of the charge 
as svas illegally excessive. 


CHAPTER VI. 

Of the Consequences of Breech of Contract 

7s. When a contract has been broken, the party who suffers 
by such breach is entitled to receive, from the party who has 

Compensstioo for ^ n ^ cn mn1rac t» compensation for any 
loss ordamage euueA loss or damage caused 1« him thereby, 
by breach contract which naturally arose in the usual course of 
things from such breach, or which the parties knew, when they 
made the contract, lo he likely to result from the breach of it. 
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s Such c ompm a t ian ii npfc to he jjnn for any remote and 
“direct lost or damage sustained by reason of the breach. 

When an obligation resembling those created by contract has 
been incurred and has not ben discharged, 
“J P"* 0 " “jwfd ^ the failure to dis- 
obligadon resembling charge it is entitled to receive the same 
those created by eon- compensation' from the party in default, 
traoL as if such person had contracted to dis- 

charge it and had broken his contract. 

Explanation .—In estimating the loss or damage arising from 
a breach of contract, the means which existed of remedying the 
inconvenience caused by the non-performance of the contract 
must be taken into account. 

Illustrations. 

(a) A contracts to sell and deliver 50 maunds of saltpetre to 
B, at a certain price to be paid on delivery. A breaks his promise. 
B is entitled to receive from A, by way of compensation, the sum, 
if any, by which the contract price falls short of the price for 
which B might have obtained 50 maunds of saltpetre of like 
quality at the time when the saltpetre ought to have been 
delivered. 

(£) A hires B’s ship to go to Bombay, and there takes on 
hoard, on the first of January, a cargo which A is to provide and 
to bring it to Calcutta, the freight to be paid when earned. B’s 
ship does not go to Bombay, but A has opportunities of procuring 
suitable conveyance for the cargo upon terms as advantageous 
as those on which he had chartered the ship. A avails himself of 
those opportunities, but is put to trouble anti expense in doing 
so. A is entitled to receive compensation from B in respect of 
such trouble and expense. 

(c) A contracts to buy of B, at a stated price, 50 maunds of 
rice, no time being fixed for delivery. A afterwards informs B 
that he wiS not accept the rice if tendered to him. B is entitled 
to receive from A, by way of romg&jplion, the amount, if any, 
by which the contract price exceed* & 4 t which B can obtain for 
the rice at die time when A informs.® thft'he will not accept H- 
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(rf) A contracts to buy B’s chip for 40,000 rupees, but breaks 
his promise. A must pay to B, by way of cnrapematioii, the 
excess, if any, of the contract price over the price which B can 
obtain for the ship at the time of the breach at promise 

(r) A, the owner ci a boat, contracts with B to take a caigo 
of jute to Mirzapur, for sale at that place, starting on a sptcibed 
dav The boat, owing to some avoidable rause docs not start at 
the. tune appointed, whereby the arrival of Ihe cargo at Mu/apur 
is delayed beyond the time when it would have arrived if ihe 
boat hid saded according to the contiact After that date, and 
before the arrival of the cargo, the price of jute falls. Ihe 
musuiL at the. compensation payable to H bv A is the difference 
between the price which 11 could hive obtained lot the cargo at 
Mii/tpm it the time when it w< aid hist armed if forwarded in 
due mursw mil its market price U the time when it actuilly 
aimed 

(f) A i out rails to icpm Ms house in cert tin manner, and 
recems payment in advance K irpurs the house, but not accord¬ 
ing <0 eon trad B is entitled tn reeovei hum A the cost of 
makin., ihe repaus conform to the uintrait 

(j,) \ Lout rails to leL his ship to B fot i sen, fiom the 
first ni Jinuiiv, loi i certain price Freights use, aod on the 
first of lanuirv the line ohtunahfe lot the slop is higher than 
the eiintiiLt price A hreiks his promise He must pay to B, 
bs w is ■ compensation, a sutn tquil to the difference between 
the conlt al price mil the price Fot which B could hue a similir 
ship Ini sen on aid from the first of ]liiuirv 

(A) \ Hinti ids to supply 1! with i ccttnn quantity of iron 
at fi\cd pine, being i lughci puts thin that for which B could 
pr ch.uk nd dchsu the non B wrongfully rduscs lo iteuve 
the in n B must pay to A, by vs is of lompcnsilion the difference 
between the conti ut price of the iron ind the sum for which 
A could have ohtauud and deli scud it 

(i) A dehstis to B, a common cuiiei, a michinc to bo 
conveyed, without delay, to As mill, informing B that his mill u 
stopped fot want of the machine ll umeisonably delays die 
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delivery of the machine, and A, m consequence, loses a profitable 
contract with die Government. A u entitled to receive from B, 
by way of compensation, the average amount of profit which 
would have been made by the working of the null during the time 
that delivery of it was delayed, but not the loss sustained through 
the lou of the Government contract. 

(/) A, having contracted with B to supply B with 1,000 tom 
of iron at 100 rupees a ton, to be delivered at j slated tune, con* 
tracts with C for the purchase of 1,000 tons of iron at 10 rupees 
a ton, telling C that he does «j lor the purpose ul pcifotmmg his 
oontract with B. C fails to perfoim lus contract with A. who 
cannot procure other iron, and B, in consequence, lesunds the 
contract. C must pay to A 20,000 rupees, being the profit which 
A would have made by the performance of his conti ut with B. 

(\) A conti ads with B to make and deliver to H, In a fixed 
day, for a specified price, a certain piece nt machinen A does 
not deliver the piece of machinery at the tune specified, and, in 
consequence of this, B is obliged to prociue another at a higher 
price than that which he was to have paid to A, and is prevented 
from performing a conti act which B had made with a third pci son 
at the time of his contract with A (but which had not been then 
communicated to A), and is compelled tr> make lomp'-nsation lor 
breach of that contract. A must pay to B, bv wav nt compensa¬ 
tion, the difference between the contract puce of the piece of 
machinery and the sum paid by B for another, but not the sum 
paid bv B to the third person hv wav of compensation 

(l) A, a builder, contracts to erect and finish a house Its the 
first of January, in nrdei that B may give possession of it at that 
tune to C, to whom B has contracted to let it K is informed of 
the contract between B and C A builds the house so badly that, 
before the first of January, it falls down and has to be robuilt 
by B, who, in consequence loses the rent which he was to have 
received from C, and is obliged to make compensation to C for 
tbe breach of his contract A must make compensation to B for 
tile cost of re-building the house for the rent lost, and for the 
compensation made to C 
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(m) A sells certain merchandise to B, warranting it to be of 
a particular quality, and B, in reliance upon thii warranty, adla 
it to C with a similar warranty. The goods prove to be not 
ac mrtti n g to the warranty, and B becomes liable to pay C a sum 
of money by way of compensation. B is entitled to be reimbursed 
this sum by A. 

(«) A contracts to pay a sum ot money 1o 1) on a day 
specified. A does not pjy the money on that day. B in conse¬ 
quence of not receiving the money on that day is unable to pay 
bis debts, and is totally i uined. A is not liable to make good to 
B anything except the principal stun he conti acted to pay, together 
with interest up to the day of payment. 

(o) A contracts to deliver 50 maunds of saltpetre to B on 
the first of January, at a certain price. B afterwards, before the 
first of January, contracts tn sell the saltpetre to C at a prior 
higher than the market price of the first of January. A breaks 
his promise. In estimating the compensation payable by A to B, 
the market pme of the first of January, and not the profit which 
would have .uistn to 15 from the sale to C, is to be taken into 
asiount. 

(p) A contracts to sill and deliver 500 bales of cotton to B 
on a fixed day. A knows nothing uf B’s mode of conducting hii 
business. A breaks his promise, and B. having no cotton, is 
obliged 1o close his mill. A is not responsible to B for the loss 
caused to B by the dosing of the mills. 

(q) A contiaits to sell and deliver to B, on the first of 
January, certain doth which B intends to manufacture into caps 
of a particular kind, ior svhich their is no demand, except at that 
season. The cloth is not delivered till after the appointed time, 
and too late to be used that year in making caps. B is entitled to 
rrcdve from A, by way of compensation, the difference between 
the contract price of the doth and its market price at the lime of 
delivery, but not the profits which he expected to obtain by 
making caps, nor the expenses which he has been put to in making 
preparation for the manufacture. 
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(i) A, a shipowner, contracts with B to convey him from 
Calcutta to Sydney in A’t ship, saihqg on the first of January and 
B pays to A, by way of deposit one-half of his passage-money. 
Ihc ship don not sail on the first of Januaiy, and B> after being, 
in consequence, detained in Calcutta tor same time, and thereby 
put to some expense, proceeds to Sydney in another vessel, and, 
in consequence, arriving too late in Sydney, loses a sum of money 
A is liable to repay to B his deposit, with interest, and the expense 
to which he is put by his detention in Calcutta, and the excess, if 
any, oi the passage-money paid toi the second ship over that 
agreed upon for the first, but not tin sum of money which B lost 
by arriving in Sydnev too late 

74 | When i umlrut has been broken, it a sum is named 
in the contract as the imouut to bt pud m use of such breach, 
ui if the contract contains any othei 
JSTTLSt stipulation by ss is of penalty, the party 
nhut penilts stipula eompl lining nl the breach is entitled, 
^br whether or not ictuil damigt or loss is 

pan id to have been caused ihticby to receive from the parly 
who has biokm the uinliacl re isomhle uimpensatum not exceed 
in., the mount so nirncd m is the cist imv be the peniltv 
slipulsted for 

hipltnahun \ stipuhtuin ten inimsed inlcicsl hom the 
dite ot default miy In i stipulition b> ss iy of penalty ) 

1 \ tplrn When ms puson enters into my bail-bond 
ri ii.ni/ line oi oth i liistiunient of thi siidl niture oi undei 
the pu visions ot inv liw or undei the oidcrs of the |Cultra 
(nneinmintl oi uf ms IPiuunuil (iovirmm.nt|, gists any bom 
foi the | iform inee ot any public duty oi nt ui winch the publi 
are interested, he shall be habit upon liiiaeh of the condition u 
am sun instiumeiit, to pay the saholt sum mentioned therein 

hplmtion—\ peison, sshn inters into a lontriet with th 
Government dfts not necessarily thereby undertike any puhli 
duts promise to do in art in which the public are interested 
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Mutilation*. 

( 0 ) A contracts with B to pay B Rs. 1,000 i( he lath to pav 
B Rs. 500 on a given day A fruit to pay B Rs. 500 on that day. 
B u entitled to recover from A such compensation, not anwdmg 
Rt 1,000, as the Court considers reasonable 

(b) A contracts with B that, if A piadists as a suigeoo 
within Calcutta, he will pav B Rs ‘5,000 A practises as a surgeon 
in Calcutta. B is entitled to such compensation, not exceeding 
Rs 5,000, as the Court considers reasonable 

(c) A gives a letogm/jnu binding lum m a penalty of 
Rs 500 to appear in Court un i ccitun da) Hr forfeits his 
leuigni/anie Hr is liable to pa) the whole penalty 

(</) A gives B a bond toi the repayment lit Rs UNO with 
interest at 12 pet cent at the end ni sis months, with a stipulation 
that in case ol default, inleitsl shall lx pliable at the rate of 
75 pei cent from the date ol default This is a stipulation hv 
wav of penalty, and B is nnls entitled to rtcovci from \ such 
compensation as the (ouit considers rcasunabli 

(r) A, who owes money to B, i ini ncy-Lendci, undertakes to 
repay him by ddivering to him 10 mmnds ol gnin on i seitaio 
date, and stipuLites ihit, in tlu turn it his not delivering the 
stipulated amount by the stipulated date, h« shall he luble to 
dtlucr 20 maunds Tins is a stipulitum hi uai of pendtv, and 
B is nnli entitled to irasonahle u m] msition m use of bieaeh 

(/) A undertakes to itpji B i lc in of Rs 1,000 b> fin equil 
monthly instalments with a stipulition tint ,n default of pnnunl 
of any instalment, the whole shall become due This stipulition 
is not by way of ptnalt), and the eonti set mas k enfoued 
aecoi ding to its terms 

(g) A burrows Rs 1,000 fion li md gives him i kind tor 
Ks 200 payable fay five yearly instilments of Rs 40, with a 
stipulation that, in default of pawntnt ol inv instalment, the 
whole shall become due This is a stipul iticm by way of penalty 
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fcrty rightfully res 
riatUag oootnct en¬ 
titled to compensation 


75. A person who rightfully rescinds a 
contract is entitled to compensation for any 
damage which he has sustained through the 
non-fulfilment of the contract. 


llluftnitton. 

A, a singer, contracts with B, the manager of a theatre, to 
sing at his theatre for two nights in every week during the next 
two months, and B engages to pay her 100 rupees for each night's 
performance. On the sixth night, A wilfully absents herself 
Cram the theatre, and B in consequence, rescinds the contract. 
B is entitled to claim compensation for the damage which he has 
sustained through the non-fulfilment of the contract 


CHAPTER VII. 

Of Indemnity and Guarantee. 


124. A ton1 1 act by which une pail) promises to save the 
other from loss caused to him by the 
'Contract of In conduct nf the promisor himself, or by the 
dmunty’ defined. conduct of any othei person, is called a 
"contract of indemnity”. 


Illustration. 


A contracts to indemnify B against the consequences of an) 
proceedings which C may take against B in respect of a certain 
sum of 200 rupees. This is a contract of indemnity. 


ty-iiolder 


125. The promisee in a contract of indemnity, acting with- 
nf Indemni >n the scope of his authority, is entitled to 
when jued recover from the promisor— 


fl) all damages which he may be compelled to pay in any 
suit in respect of any matter to which the promise 
to indemnity applies; 
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(2) all outs which he may be compelled to pay in uqr such 

suit i£ in bringing or defending it, hr did not contra¬ 
vene the orders of the promisor, and acted as it would 
have been prudent for him to act in the absence of 
any contract of indemnity, or if the promisor autho' 
rised him 1o bring or defend the suit; 

(3) all sums which he may have paid under the terms of 

any compromise of any such suit, if the compromise 
was not contrary to the orders of the promisor, and 
was one which it would have been prudent fqr die 
promisee to make in the absence of any contract of 
indemnity, or if the promisor authorised him to com* 
promise the suit. 


126. A “ contract of guarantee ” is a contract to perform the 
promise, or discharge the liability, of a third person in rase of 

^Contract of guaran- 1,14 default - Thc P crsfin who P v “ *** 
lee," “surety,” "prin- guarantee is called thc “surety"; die person 

cipal _ debtor" and in respect of whose default the guarantee 
I:red ‘ tDr • is given is called the “principal ‘‘debtor” 

and the person to whom the guarantee is given is called the 
“ creditor." A guarantee mav be rither oral or written. 


127. Amihing done, nr any promise made, tor the benefit 
of the principal debtor may he a sufficient 
RimtiiUwrtinn fa consideration to he surcts for giving the 
guarantee. guainntee. 


Illustration r. 

( 0 ) B requests A to sell and deliver to him goods on credit 
A agrees to do $ 0 , provided C, will guarantee the payment of the 
price of thc goods. C promises to guarantee the payment la 
consider ation of A's promise to deliver the goods. This is a 
sufficient consideration lor C’s promise. 

(b) A sells and delivers goods to B. C afterwards requests 
A to forbear to sue B for the debt for a year and promises that 



m 




it desk so, C w31 pay far them in default of payment by B. 
A agrees to forbear a* raquefted. This is a su&dcat consideration 
for'C’s promise. ’« ’ 

(c) A sells and delivers goods to B. C afterwards, without 
consideration, agrees to pay for them in default of Hie agree¬ 
ment is void. 


128. The liability of the surety is co-exteusive with that of 

_ ....... the principal debtor, unless it is otherwise 

Surety's liability. [ [ ’ 

provided by the contract. 


Illustration. 

A guarantees to B the payment of a bill of exchange by C, 
the acceptor. The bill is dishonoured by C. A is liable ryot only 
for the amount of the bill but also for any interest and charges 
which may have become due on it. 


129. A guarantee which extends to a 
rwimh.g guano- series of transaction is called a “continu- 
fee. ing guarantee.” 

Illustrations. 

(a) A, in consideration that B will employ C in collecting 
the rents of B’s zamindari, promises B to be responsible, to the 
amount of 5,000 rupees, for the due collection and payment by 
C of those rents. This is a continuing guarantee. 

i 

(ft} A guarantees payment to B, a tea-dealer, to the amount 
of £100, tor any tea he may from time to time supply to C. B 
supplies C with tea to above the value of £100, and C pays B for 
it. Afterwards B supplies C with tea to the value of £200. C 
fails to pay. The guarantee given by A was a continuing guarantee, 
and he is accordingly liable to B to the extent of £100. 

(r) A guarantees payment to B of the price of five sacks of 
dour to be delivered fay B to C and to be paid tor in a month. 
B delivers five sacks to C. C pays for them. Afterwards B 
delivers tour sacks to C, which C does not pay tor. The guarantee 
given by A was not a continuing guarantee, and accordingly 
he h not liable for the price of the sacks. 
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Revocation of con¬ 
tinuing guarantee.^ 

creditor. 


130. A continuing guarantee may at 
any tame be revoke by the furety. as to 
future transactions, by notice to the 


Illustrations. 

(a) A, in consideration uf B’s discounting, at A's uciuett, 
hills of exchange fur C, guarantees to B, for twelve monins, Inc 
due payment of all such bills to the extent'of 5,000 rupees. H 
discounts bills for C to the cxlent of 2,000 rupees. Afterwards, 
at the end of three months, A revokes the guarantee. This 
revocation discharges A from all liability to B for any subsequent 
discount. But A is liable to B for the 2,000 rupees, on default 
«f C. 

(b) A guarantees to 13, to the extent of 10,000 rupLev, that 
C shall pay all the bills that B shall draw upon him. B draws 
upon C. C accepts the bill. A gives notice of revocation. C 
dishonours the bill at maturity. A is liable upon his guar inter. 

131. The death of the surety opaates, 

Revocation nt conti- j the absence of any contract to the 
nuuig guarantee by .... 

surety’s death contrary, as a revocation at a continuing 

guarantee, so far as regards future transac¬ 
tions. 


132. Where two pci sons contract with a third person to 
undertake a certain liability, and also 
contract with each othei that oiil of them 
shall be liable only on the default of the 
other, the third person not being a party 
to such contract, the liability’ of each of 
such two persons to the third person under 
the first contract is not a faded by the existence of the second 
con tr ac t , although such third person may have been aware of its 
existence. 


Liability of two pir 
sons, primarily liable, 
nor affected bv .urao- 
jftmeni between them 
that one shall be sure 
ty on other's default 


Illustration. 

A and B make a joint and several protnissoiy note to C. A 
makes it, in fact, as surety for B, and C knows this at the time 



when the note u> made. The fact that A, to the knowledge of 
made the note as surety for B, is no answer to a suit by C aga 
A upon the note. 


133. Any variance, made without 
surety's consent, in the terras of the c 
tract between the principal debtor and 
creditor, discharges the surety as to tran 1 
tions subsequent to the variance 


Discharge of surety 
bv variance in terms 
of contract 


Illustrations . 

( 0 ) A becomes surety to C for B’s conduct as a manager 
C's band. Afterwards, B and C contract, without A’s conse 
that B’s salary shall he raised, and that he shall become lia 
for one-fourth of the losses on overdrafts. B allows a custoo 
to overdraw and the bank loses a sum of money. A is discharg 
from the suretyship bv the variance made without his conse 
and is not liable to make good this loss. 

(ft) A guarantees C against the misconduct of B in an of] 
to which B is appointed by C, and of which the duties aie defio 
by an Act of the Legislature Bv a subsequent Act, the nati 
of the office is materially altered Afterwards, B miscondu 
himself. A is discharged b\ the change from future liability urn 
his guarantee, though the misconduct of A is in respect of a di 
not affected by the later Act 

(r) C agrees to appoint R as his clcik to sell goods at 
vearK salary, upon A's becoming surety to C for B’s duly accmu 
mg for moneys received h\ him as such detk Afterwards, wit 
out A's knowledge nr consent, C and B agree that B should 
paid by a commission on the goods sold hv him and not by 
fixed salary A is not liable for subsequent misconduct of B 

(d) A gives to C 1 continuing guarantee to the extent 
VW rupees for any ml supplied bv C to B on credit. Afterwar 
B becomes embarrassed, and, without the knowledge of A, B ai 
C contract that C shall continue to supply B with oil for reai 
mone\ and that the payments shill be applied In the then exi 1 
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ing debts between B and C. A it not liable on hu guarantiee far 
any goods supplied after this new arrangement. 

(r) C contracts to lend B 5,000 rupees on the 1st Much. A 
guarantees repayment. C pays the 5,000 rupees to B on the 1st 
January. A is discharged from his liability, as the contract has 
been vaned in as much as C might sue B for the money before 
the 1st cf March. 

144. The surety is dischuged by any contract between the 
creditor and the principal debtor, by which 
Uivharge of ulrety the. principal debtor is released, or by any 
If act or omission n£ the creditor, the legal 

P ccmsequtnec of which is the discharge of 

the principal dcbWi. 

IHuitnition* 

(tf) A gi\ s a guarantee to O fm guuds to Ik. supplied hy C 
tu B. C supplies goods to B, and afterwards B becomes cmhar- 
lassed and contr.uts with his crcditois (including (3) to assign to 
them his property in consideration of their releasing him from 
then demands. Here B is released fiom his debt hy the contract 
with G and A is discharged from lus suretyship. 

(£) A contracts with C to grow a crop of indigo on A's land 
iind to deliver it to B at a fixed rate, and C guarantees A’s perfor¬ 
mance of this contract 11 diverts a stream of water which is 
necessary for irrigation oi A\ land and thereby prevents him from 
raising the indigo C is no longer liable on his guarantee. 

(c) A contracts with B for a fixed price to build a> house for 
B within a stipulated time, B supplying the necessary timber. C 
guarantees A’s performance of the contract. B omits to supply 
the timber. C is discharged from his suretyship. 

Discharge' of surety H5. A contract between the creditor 

pounds "Sffl T giro arw * t * ie P™ a P^ debtor, by which the 

time to, or agrees not creditor makes a composition with, or 
to sue, principal promises to give time to, or not to sue, 

the principal debtor, discharges the surety, 
unless the surety assents to such contract. 

4 
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Suntjr nut dis 
Juiged when agree, 
mat made wuh thud 
peiiuai to gat time t > 
principal debtor 


136 Where a contract to give tune to 
the principal debtor u made by the creditor 
with i third person, and not With the 
printij ll dtbtor, the surety u not du* 
charged 


Illicit ations 


C, the holder of an userdue hill of tuhingL driwn hi V as 
surety for B, wd accepted by B, contruts with M to giie time 
to B A is not discharged 

137 Merc forbearance on the pait of the a editor to sue the 
principal debtor 01 to enforce any other 
Creditor's labor remeds igainst him does not, in the 

Sv hJ ge^airi^ distnie anv Provision in the guarantee 
to the iontrai>, dischugc the surety 


Illustration 


B rwu to C t debt guaiantud h\ V Iht leht becomes 
payable C does not sue B lor i yeai iltei the debt li is bet nne 
payable A is not discharged fioin his suiet)ship 

1 3 8 Where there ue c« sureties a releise bv the cieditor of 

Relc isr of one <mc *^ Lnl docs ,,n * disc huge the others, 
uiniretr does not neitliei does it trte the surety so leleised 
discharge others fiom his responsibility to he othrr suicties 

139 If ihe creditor does any act which is inconsistent with 

the rights of the siuetv oi omits 10 do an) 

Discharge, of suieh ict which his duty to the surety requires 

him ,0 do, and the eventud remeds cif the 
amnion impairing . . . ' , . 

auittys csentual surety himself against the principal debtor 
remtdv is thereby impaired the surety is dis 

charged 


fflu*trahon\ 

(a) B contracts to build a ship foi (' foi i 41 sen sum, to 
be paid bv instalments as the work reaches certain stages A 
becomes surety to C for B’s due perforimnce of the contract 
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C, without the knowledge of A, prepays to B the last two instal¬ 
ments. A is discharged by this prepayment. 

(b) C lends money to B on the secprity of a joint and several 
promissory note made in Cs favour fa B, and by A as surety 
for B, together with a bill of sale jk. B’s furniture, which gives 
power 1o C to sell the furniture, and apply the proceeds in discharge 
•if the note. Subsequently, C sells the furniture, but, owing to 
his misconduct and wilful negligence, only a small price is realized. 
A is discharged from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to 
B, for M’s fidelity. B promises on his part that he will, at least 
once a month, see M make up the cash. B omits to see this done 
as promised, and M embezzles. A is not liable to B on hh 
guarantee. 

140. Where j guaranteed debt has become due, or default 

of the principal debtor to perform a guoran- 
Rights ot surny un teed duty has taken place, the surety, upon 
payment •* jvrfw'n p a y mcn t or performance of all that he is 
liable fpr, is invested with all the rights 
which the creditor had against the principal debtor. 

141. A surety is entitled to tbe benefit of every security which 
the creditor has against the principal debtor at the time when the 

contract of suretyship is entered into. 

Surety's right to whether the surely knows of the existence 

benefit of creditors 0 f nic ij j^-unty or not; and, if the creditor 
scciinocv* ' 

loses or, without the consent of the surety, 

parts with such security, the surety is discharged to the extent of 

ihe value of the security. 


Must rations. 

(a) C advances to B, his tenant, 2,000 rupees on the guarantee 
of A. C has also a further security for the 2,000 rupees by a 
mortgage of B’s furniture. C cancels the mortgage. B becomes 
insolvent, and C sues A on his guarantee. A is discharged from 
liability to the amount of the value of the furniture. 
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(i) C, a creditor, whose advance to B is secured by a decree 
receives also a guarantee for that advance from A. C afterwards 
takes B’s goods in execution under the decree, and then, without 
the knowledge of A, withdraws the execution. A is discharged. 

(c) A, as surety for B, makes a bond jointly with B to C, to 
secure a loan from C to B. Afterwards. C obtains from B a 
further security for the samr debt. Subsequently, C gives up the 
further senility. A is not discharged. 

142. Any guarantee which has been 
Guarantee obtained obtained by means ol misrepresentation 

bjMmwepreMtiim ma( | e by the creditor, or with his know¬ 

ledge and assent, concerning a material 
part of the transaction, is invalid. 

141 Any guauntet which the credi- 

by 0 ? n nTe* a iJfS tor obt,linal ,J > mram nf 

in valid as to ni.itcual uiiuinstanus is invalid 


llltnirtihoih 


(a) A engages B as clerk to collect moms foi him B fails 
to account for some of his leceipts, and A in consequent! calls 
upon him to furnish securits for his duly accounting C gives 
his guarantee for B’s duly accounting. A docs not acquaint C 
with B's previous conduct. It afterwards makes default. The 
guarantee is invalid. 


(b) A guarantees to C payment foi uui to be supplied by 
him to B to the amount of 2,000 tons R and C have privately 
agreed that R should pay five mpees pci ton beyond the market 
price. siilIi excess to be applied in liquidation of an old debt. This 
agreement is mncealed from \ A is not liable as a surety. 

Guauntee on cor 1+4 Wht,e J P** * iv * f 

tract that crcdttni tec upon a contract that the cieclitoi shall 

fall not act on it not <ict upon it until anothei person has 

unti cosurety joins | 0 ; ni( ] m 1t as c0 _ surc ty, the guarantee is 

not valid if that othei person does not inin 
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145. In every cuntiact of guaiauttc thae is jo implied 
promise by the principal debtor to indeph 
Implied promise u> nily the surety; and the surety is eutitlad 
indemnify surety to lecover 1mm the pnncipal debtor what 
evu sum hi. has rightfully paid uivlei the 
guarantee, but no sums which he has paid wrongfully 

{limitation,. 

(*) B is indebted to C, and A is suiety toi the debt. C 
demands payment tram A, and on his refusal sues him tor the 
amount. A defends the suit, having reasonable grounds iur doing 
so but is compelled to pay the amount of the debt with costs. 
He tan ircovei from K tht amount paid by him tor costs, is well 
as the piincipal debt 

(£) C lends 11 a sum of money, and A, at the request of B, 
accepts a hill of exchange diawu by B upon A to semre the 
amount. C tin. holder of the bill, demands payment of it from 
A, and, on A’s refusal to pay, sues him upon the bill. A, not 
having reasonable grounds for so doing, defends the suit, and has 
to pay thi amount of the bill and costs. He can tecovei from B 
the jmnunt of the bill, but not the sum paid tor costs as there 
was no real ground for detending the adion. 

(c) A guarantees to C, to the cxleni or 2,000 mpees, pay¬ 
ment foi uie to he supplied by C to B. C supplies to B rice to 
a less amount than 2,000 rupees, but obtains from A pavment of 
the sum of 2,000 rupees in lespect of the nee stipphed A cannot 
recover from B moie than the priLe of the rice actually supplied. 

146 When two or more persons are co-sureties for the same 
debt oi duty, 'ither jointly or severally, and whether under the 
same m different contracts, and whether 
Cosuiehe' lia ble to with or without the knowledge oj each 
contribute equally other, the co-sureties m the absence of 
any contract to the contrary, are liable as 
between themselves to pay each an equal shares of the whole debt, 
or of that pari of it which remains unpaid by the principal debtor. 





theteis a A, B ioi C A is 

4a the extent of Squatter, B to fhe i&nt of 
and C to the extent of one half. B^jnakjes default 
As between the sureties, A is liable to pay 25& rupees, 
rupees, and C 300 rupees. 

147. Cosureties who are hound in 
Ufuf pp* different suim are liable to pay equally as 
Stot mms m ^ fti t * ie ^* mits their respective obliga¬ 
tions permit. 


Illustrations. 


ifi) A, B and Q as sureties for D, enter into three several 
bonds, each in a different penalty, namely, A in the penalty of 
1Q$D nipees, B in that of 20,000 rupees, C in that of 40,000 
conditioned for D f s duly accounting to E D makes 
drfault to the extent of 30,000 rupees. A, B and C are each liable 
& pay 10,000 rupees. 

(£) A, B and C, as sureties for D, enter into three several 
bonds, each in a different penalty, namely, A m the penalty of 
10*000 rupees, B in that of 20,000 rupees, C m that of 40,000 rupees, 
conditioned for D’s duly accounting to £. D makes default to 
extent of 40,000 rupees. A is liable to pay 10,000 rupees, and 
£ and C 15,000 rupees. 

(r) A, B and G, as sureties for D, enter into three several 
hofltjk each in a different penalty, namely, A in the penalty of 
1Q|,00Q rupees. B in that of 20,000 rupees, C mthjat of 40,000 
rupees, conditioned for D’s duly accounting to ^SL D makes 
ddhjjft to the extent of 7OJD0O rupees. A, B and jto pay 

theiull penalty of his bond. 





ORAItniK 


146. A "bailment” u the delivoy of goods by me pciMli to 
another for some purpose, upon a omtract that they shill when 

.- ^ purpoae » accomplished, be idunal 

aSHOa or otherwise disposed of ificotthng to the 

“ directions of the person delivering than. 

The person delivering the good* is called the “bailor”. The person 
to whom they are delivered is called the "bailee" 

hiplanattom—il a person already in possession of the goods 
of another conti acts to hold them as a bailee, he thereby becomes 
the bulee, and the owner becomes the bador, of such goods 
although they may not hive been delivered hv wav of bailment 

14*1 The delivery to the bulee may be made by doing any¬ 
thing which his the effect of putting the 
goods in the possession of the intended 
bailee or of anv person authorized to hold 

is l»und to disclose to the bailee iaults in 
the goods bailed, of which the bailor is 
aware, ind which matenalh interfere with 
the use of them or expose the bailee to 
(Aliiordiuar] risks, and, if he does not 
make sueh disclosure, he is responsible for damage ansing to the 
bulee iliruth from such faults 

If the goods arc bailed fm hire, the bailor is responsible tot 
sueh damage, whethu he was 01 was not aw ire of tht existence 
ot stub Iaults in the goods bailed 


Ddnu\ tu bailee 
how mule 

them on his hehilt 
15C The billot 

Ballot duly to dis 
dose f ulh in good' 
bided 


Illuthahon 


(a) A lends a horse which he knows to hr vicious to B He 
does not disclose the fait thit the horse is vicious The horse 



to be taken by 


jtfi. 1ft all cafes of bailment the bailee is boftfld to take as 
much care at the goods bailed to hm as a 
man of ordinary prudence would, under 
similar circumstances, take of his own 
goods of the same bulk, quality and value as the goods bailed. 
152. The bailee, in the absence of any special contract, is 
not responsible for the loss, destruction or 
Bailee when not deterioration of the thing hailed, if he has 

dSbff hriled”’ ^ °* jmount °f of it described 

* in section 151. 


Termination of bail¬ 
ment by bailee's act 
inconsistent with 
conditions. 


153 A contract of bailment is void¬ 
able at the option of the bailor, if the bailee 
does any act with regard to the goods 
bailed, inconsistent with the conditions of 
the bailment. 


Illustration 

A lets to B, for hire, a horse for his own riding B drives 
the horse in his carriage. This is, at the option at A, a termi¬ 
nation of the bailment. 

154. If the bailee makes any use of the goods bailed, which 
is not according to the conditions of the 
Liability of bailee bailment, he is liable to make compensation 

nae^gwX 1 Med* to *** ^ of * or an y wiring to the 

goods from or during such use of them. 


Illustrations 

(a) A lends a horse to B for his own riding only. B allows 
C, a member of his family, to ride the horse. C rides with care 
but the horse, accidentally falls and is injured. B is liable to 
make compensation to A for the injury done to the horse. 


w* iwuir ogrtwer m> Wt 

(4) A Wfes a hone m Gafotftta foam B expmady 1b tm - 
to lam, A ride* with due care, but- marches to Cultodf 
instead. The hone accidentally falls and u injured A a liable 
to make compensation to B for the injury to the hone. 

155. If the bailee, with the consent of the ballot, mixes the 
Effect Of mixture good? of the bailor with his own goods, the 
with ImiIot’s ton lent bailor and bailee shall have an interest lit 
of hu goods with pioportion tu then respective shares, in 
the mixtute thus produced 

156 If the bailee, without the consent of the hadu, mixes 

the goods of the bailor with hu own goods, 
Effect of mixture. in< j the gnr ds can he separated or divided, 

Sf“U^heV^ thc m>Lrtv 10 , the l Knod : fT’ c. 

can he srpuaicit pirlies respectively, but the bailee is bound 
to be.n the txpenst of scmrition oi divi¬ 
sion, ind in' r! irnaqc .uising tn»n the mixture 

Ulushahon 

\ kills 1(H) bales ol cotton maiketl with i puti-ular mark to 
B B, without V* consent, mixes the 100 baits with others balca 
of his own bearing a different maik A is entitled lo have hu 
100 bales returned, md B is bound to btai .ill the expenses incurred 
in thc sepu ilion of thc hales. and ins other uiudental damage. 

157 It thr huler, without the ionsent of the bukir, mixes 

the goods of thr buloi with lus own goods, 
Effect l inixuiit m stieh i mtnnei that it is imponible to 

without hulor s on ^.p tr t t L the goods hailed from the other 

cannoT be* sefLrrtnl goods and dtbui them back, the bailor u 
entitled to he mmpenuted hv the bailee 
lor thc loss ol the goods 


IIImh anon 

\ bails a barrel of Cape flout wuith Rs 45 to B B, without 
A’s consent, mixes the flour with country flour of his own, words 
only Rs 25 a barrel, B must com pens it e A far thc loss of his 
flour. 
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158. Where, by the conditions of the bailment, the goods 
an to be kept or to be carried, or to have work done upon them 

by the bailee for the bailor and the bailee 

of^MMB^eumns “ iee ® ve 00 remuneration, the bailor 
shall repay to the bailee the necessary 
expenses incurred by him for the purpose of the bailment 

159. The lender of a thing for use may at any time require 
its return, if tbe loan was. gratuitous even though he lent it for a 

specified time or purpose. But if, on the 

Imfgratuilo^* 00 * suc ^ *° au nu ^ c a 

time or purpose, the borrower has acted 

in such a manner that the return nf the thing lent before the 

time agreed upon would cause him loss exceeding the benefit 

actually derived by him from the loan, the lender must, if he 

compels the return, indemnify the borrower for the amount in 

which the loss so occasioned exceeds the benefit so derived. 


160. It is the duty of the bailee to return, or deliver accord¬ 

ing to the bailor’s directions, the goods 
Return of goods bailed, without demand, as soon as the 

tf^nTor^S" timc fwr wluch lhf y werc yed has 

ptithmrnt of purpose, expired, or the purpose for which they 

were hailed has been accomplished. 

161. If by the default of the bailee, the goods are not returned, 

delivered rr tendered at the proper time, 

responnbi- | j s responsible to the bailor for any loss, 
lity when goods are , . 1 , 

not iluls retur ned destruction or deterioration or the goods 

from that time. 


Termination of gra¬ 
tuitous bailment liv 
death 


162. A gratuitous bailment is termi¬ 
nated by the death cither of the bailor or 
of the bailee. 


I6\ In the absence of any contract to the contrary, the 
bailee is bound to deliver to the bailor, or 
Bailor entitled u> according to his directions, any increase or 

fr m ^go o ds^bt iiS^ 1 profit which may have accrued from the 
goods bailed. 
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Illustration 

A leaves a cow in the custody of B to be taken care of. The 
cow has a calf. B is bound to deliver the ralf as well as the cow 
to A 

I(i4 The bailoi n icsponsiblc to tht bailee hu any loss which 
the bailee may sustain by reason that the 

litv^nTbalec^ 1 ™ 1151 bailoi WJS 'flWkd to make the bail* 
nwni, in l( rccen e back the goods or te 
give directions respecting ihem 


ll )5 If scs'cral joint nwnei > ot goods bail them, the bailee 
mav dehvu them back to, 01 according to 
. ,m lln l unn, tiy wverjI tht ilireclir.ns ot, one joint ownei without 
the Limsdit nl all, in the absence nr any 
.upctmcnl to the conliais 

IfA It tin h«iilor has nn title tn the ^nods, and the bailee, 
in ipird Kulh, delivcis them back to, or 
luoidmi* tn directions 01 the bailor, the 
b.ulu is not responsible to the owner m 
in respict of stub delivcis 

lfi 7 If a peison, olliri tlun bailor, 
claims Koods haded, hi mav applv to the 
court tn stop the deliveiv il the goods to 
the hadni, md tn decide the iitli tn the 
goods 

1 M The findci of goods has nn nghl to use the ownei for 
compensation fni tinuble md expense snluntauh incurred by 

Riglil nt find* ,4 h , in ’ ,0 P™ 1 * ‘ hl *" nHs m } find °? 
gnft.it ni.ii lur fm the ownei: hut he ma> ictain the goons 

specific ren ml against the fwnci until he receives such 
n ® erw * cnmiiensatirn: md, vvhctc the owner has 

offend a special icwiid for the return ot goods Inst, the fmdei 
mas sue for such reivaid, and mas iet.un the goods until hr 
receives it. 


Fulu not r( quill 
siblc on rodehien ti 
luuloi nithoat tide 


Right of third pci 
son 1 inning goods 
bultd 
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169. When a thing which is commonly the subject of sale is 

lost, if the owner cannot with reasonable 
Wha find, „£ diligence be found, or if he refuses, upon 
£mg «-iy on demand, to pay the lawful charges of the 
ak may sdl it finder, the finder may sell it— 

(1) when the thing is in danger of perishing or of losing the 
greater part of its value, or, 

(2) when the lawful charges of the finder in respect of the 
thing found, amount to two-thirds of its value. 

170. Where the bailee has, in accordance with the pur])Me 
of the bailment, rendered any service involving the exercise of 

labour or skill in respect of the goods 
^■ileet jMrinubi hailed, he has, in the absence of a contract 
to the contrary, a right to retain such goods 
until he receives due remuneration for the services he has rendered 
in respect of them. 

Illustrations 

(a) A delivers a rough diamond In II, a jeweller, to be cm 
and polished, which is accordingly dune. B is entitled to retain 
the stone till he is paid for the services he has rendered. 

(b) A gives doth to B. a tailor, to make into a coal. B 
premises A to deliver the coat as soon as it is finished, and to 
ghe a three month’s credit for the price. B is not entitled to 
vetain thr coat until he is paid. 

171. Bankers, factors, wharfingers, attorneys of a High 
Court and policy-brokers may, in the absence of a contract to the 

contrary, retain, as a security for a general 
General lira of balance fcf account, any goods bailed to 
whuft^en them: but no other persons have a right 

H poHeyimken. to retain as a security for such balance, 

goods bailed to them, unless there is an 
express contract to lhal effect. 
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Bailments of Pledges 

i 

172. The bailment of goods as security ten |uymeut of a 
debt or performance of a promise is called 
‘Pledge*, 'pawnor' 'pledge 1 . The bailor is in this case called 
It ‘pawnee’ denned the 'pawnor'. The bailee is railed the 

‘pawnee*. 

173i The pawnee may retain the goods pledged, not only 
for payment of the debt or the performance of the promise^ but 
foi the interest of the debt, and aB 
re tti ng” * ol necessary expenses incut red by him in 
respect of the possession or for the preser¬ 
vation of the goods pledged. 

174. The pawnee shall no), in the absence of a contract to 
that effect, retain the goods pledged for 
and debt or promise other than the debt 
or promise foi which they are pledged; 
hut such contract, in the absence of any¬ 
thing to the contiary, shall he presumed 
in regard to subsequent advances made by 
the pawnee 

17S. Tin. pawnee is entitled to receive 
lu m tlu p.mnoi c\traoidinan expenses 
•nuincrl h\ him foi the preservation of 
th» goods pledged, 

176. If the pawnor makes default in payment ot the debt, 
or performance, at the stipulated time of the promise, in respect 
Pawnees righr of which the goods were pledged, the 
where pawnor makes pawnee may bring a suit against the 

< * rfaU,f pawnor upon the debt or promise, and 

retain the goods pledged as a collateral security; or he mav sell 
the thing pledged on giving the pawnor reasonable norite of the 
sale. 

If the proceeds of such sale an jess thaA the amount due in 
respect of the debt or promise, the pawnor is still liable to pay 
the balance. If the proceeds of the sale arc grcatei than the 


Pauiitc nor to k 
tain for debt or pro¬ 
mise other than that 
for which goods 
pledged Presump¬ 
tion in case of sub¬ 
sequent advances. 


Pawnee', tight is 
to extraordinary ex 
proses incurred 
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amount go due, the pawnee shall pay over the surplus to the 
fMwnor. 

177. If a time is stipulated for the payment of the debt, or 
performance of the promise, for which the pledge is made, and 

/the pawnor makes default in payment of 
l ^ e ^ or P er ^ onnan “ of the promise at 
' ^" the stipulated time, he may redeem the 

goods pledged at any subsequent time before the actual sale uf 
them ; but he must, in that case, pay, in addition any expenses 
which have arisen from his default. 

178. Where a mercantile agent is, with the consent of the 
owner, in possession of goods or the documents of title to goods, 

any pledge made by him, when acting in the 
Pledge by mtiun uu |nurv course of business of a mercantile 
6e a * Cnl ' agent, shall he as valid as if he were 

expressly authorised by the owner of the goods to make tin same; 
provided that the pawnee acts in good f.iith and has net at the 
time of the pledge notice that the pawnor has not authority to 
pledge. 


Explanation.—In this section, the expressions ‘mercantile 
Uj j 930 agent', and ‘documents of title’ shall have 
the meanings assigned to them in the Indian 
&tle ot Goods Act, 1W0. 

17RA. When the pawnor has obtained possession of the 
goods pledged by hint under a contract voidable under section 19 
or section 19A, but the contract has not 

in^SessS, K } * m reicindea at thc lime ,)f thc I* 1 " 1 ** 

voidable contract " IC |mwiicc acquires a good title lo the 
goods, provided, he ads in ipod faith and 
without notice of the pawnor’s defect of title. 

179. Where a person pledges (goods 
Pledge where paw- ’in which he has only a limited interest, thc 
noUiK only a limited « s v| jy hl ^ extent of that 

interest. 


Pledge by peripn 
in possession under 
voidable contract 
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Suits by Bailees or Balers against Wrong-doers. 

180. If a third person wrongfully deprives the bailee of the 
uae or possession of the goods bailed, or does them any injury, 
the bailee is entitled to use such remedies 

»Jn^ iL 1 ?™ ,l! * owncr ** avc ^ in , ' se 

doer. case if no bailment had been made; and 

either the bailor or the bailee may bring a 
suit against a third person /or such deprivation or injury. 

181. Whatever is obtained b\ way of 

Appointment of re rebef or compensation in any such suit 

“ « shall, as between the bailor and the bailee, 

ctaued by such ^ ^ ^ |CC0T j ing t „ thdr rcspcctivc 

interests. 

CHAPTER X 

Agency 

Appointment and Authority of Agents. 


182. An "agent" is a person employed tu do any act Cor 
anothri ot to represent .mother in dealings 

cipaP ^ ddbei " ,n Wl1 ^ third person. The |>ersim for whom 
such act is done, or who is so represented, 
is called the “principal”. 


Who uny employ 
Jfrmt 


181. Any person who is of tlic age of 
majority according to the law to which he 
is subject, and who is of sound mind, may 


employ an agent. 

184. As betwren the principal and third persons any person 
may became an agent, but no person who 
Who may be an j s m>t „f ^ a g C 0 f majority and of sound 
mind can become an agent, so as to be 
responsible to his principal according to the provisions in that 
behalf herein contained. 



185. No ODOSKfentkm is necessary to 
create an agency. 

Afttfs authority I g 6< The authority of an agent may 
my be expreiied or . 

impHed be expressed or implied. 

187. An authority is said to be expressed when it is given by 
words spoken or written. An authority is said to be implied when 
it is to be inferred from the circumstances 
of the case; and things spoken or written, 
or the ordinary course o! dealing; may be 
accounted ciicumstances of the case. 


Definition' of e\ 
implied 


Illustration 

A owns a shop in Sciampur, living himself in Calcutta, and 
visiting the shop occasionally. The shop is managed by B, and 
he is in the habit of ordering goods from C in the name of A for 
the purpose of the shop, and of paying for them out of A's funds 
with A’s knowledge. B has an implied authority from A to order 
goods from C in the name of A for the purposes of the shop. 

18H. An .igenl having an authority to do an act has authority 
Extent m -^nt's to do every lawful thing which is necessary 

authoriti in order to do such act. 

An agint having an authority to tarry on a business has 

authority to <ln every lawful thing necessary for the purpose, of 

usually done in thi course of conducting such business. 


llhiitnitiont 

(u) A is employed by It, residing in London, to recover at 
Bombay a debt due to B. A may adopt any legal process necessary 
for the purpose of recovering the debt and may give a valid 
discharge for the same. 

w A constitutes B his agent to carry on his business of a 
shipbuilder. R may purchase timber and other m aterial ^ and 
hire workmen, for the pur|x)sLs of carryino on the business. 
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189. An agent has authority, ui ar emergency, to do all 
such acts fur the purpose of protecting his 

P rin °P^ f ron * 1 °“ ^ w °uld ** ( ^ 00e ty a 

person of ordinary prudence, in his own 
case, under similar circumstances. 

Illustrations 

(a) An agent for sale may have goods repaired ii il he 
necessary. 

(b) A consigns provisions to fi at Calcutta, with directions 
to *end them immediately to C at Cuttack. B may sell the 
provisions at Calcutta, if they will not hear the journey to Cuttack 
without spoiling. 


iS ub-Agefil\ 

1W. An agent cannot lawfully employ anrahti to perform 
J*-ts which lie has cxnie&sly or impliedly 
delegate. undertaken to perform personally, unless by 

the ordinary custom of trade a sub-agent 
miv, oi from the nature of the agenej, a sub-agent must be 
employed. 

19], A “sub-agent 1 is a person employed by, alid acting 
e , . l,n dcr the cnntiol of, the original agent in 

* 6 “ i llic husinns ol thr agracy. 

W2. Where a sub-agent is properly appointed the principal 
is, so far as tegaids Ihinl |)erxin, repre- 
scntul by thi sub-agent, ,mrl is humid by 
•'"il responsible fur his .ids as if he were an 
ifiiul originally appointed bj the pri n ci pal. 

Hie agent is responsible to the prin 
i ip.il lor iht aits of the sub-agent: 

The sub-agent is responsible for hit 
ads tn the agents, but not to the principal, 
csccpt in case nf fraud or wilful wrong. 

193. Where an agent, without having authority to do so, has 


Rcprrscnlatmn r»| 
principal bv wkagint 
pnirHy lppoininl 

Mini's jcspoiwln 
lm inr siibagcnih 


Jguir* 

dhiKcv 


u spoo 



appointed a person to act u a subnageol, the agent standi towards 
Agent’. respona- ,uc ^ P“*“> in the relation of a principal 
biHty far 


Subagent 

without 


to an agent, and is responsible for his acts 
both to the principal and to third persons; 
the principal is not represented by or res¬ 
ponsible for acts of the person so employed, nor is that person 
responsible to the principal. 

194. Where an agent, holding an express or implied audio- 
nty to name another |KTsim to act for the 
principal in the business of the agency, has 
named anuther person accordingly, such 
person is nor a sub-agent but an agent of 
the principal for such pait of rhe business 


Relation between 
principal and prawn 
duly appointed by 
Agent to act in busi¬ 
ness ut agency. 


of the agency .is is rntrusted to him. 


Illustrations. 


(t/) A directs B, his solicitor, to sell his estate b> auction, 
and to employ an auctioneer for the pur|xisc. B names C, an 
auctioneer, to conduct the sale. C is not a sub-agent, but is A's 
agent for the conduct of the sale. 

(b) A authorizes B, a merchant in Calcutta. U. iixmer the 

moneys dtte to A from C & Co., B instructs D, a solicitor, to take 

legal proceedings against C & Co., for the recoverv of the money. 

D is not a sulvagent but is solicitor for A. 

195. In selecting such agent for his principal, an -menl is 

hound In exercise the same amount of 

Agent's duty in as a man of ordinary prudence 

naming mcli person . 7 , 

would excrase in his own case; ana if he 

does this he is not responsible to the principal for the acts or 

negligence of the agent so selected. 

Illustrations. 


( 0 ) A instructs B, a merchant, to hoy a ship for him. B 
employs a ship surveyor of good reputation tu choose a ship fot 
A. The surveyor makes the choice negligently and the ship turns 
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out to be uuseaworthy and it lost B it not, but the surveyor i% 
responsible to A. 

(b) A consigns goods to B, a merchant, for sale. B, in due 
course, employs an auctioneer in good credit to sell the goods of 
A. and allows the auctioneer to receive the proceeds of the tale. 
The auctioneer afterwards becomes insolvent without having 
accounted for thr proceeds R is not responsible to A for the 
proceed* 


Ratification. 


1%. When acts are done by one person on behalf ui another, 
hut with* ui his knowledge or authority, ha 
mas dec! In utify or to disown such acts. 
If he ratifies them, the same effects will 
follow as d they hid been performed by 
his authority 

W. Ratification may be expressed or 
Riitifu.itmn m iv hr may be implied in the conduct of the person 
ntprrswd or miplird on whose behalf the acts are done 


Right of person is 
hi aits done fra him 
without hi> luthonti 
Fffrit nf ritifirtnon 


Illustration t. 


(a) A, without authority, buys goods foi B. Afterwards B 
sells them to (2 on his own account; B’s rorduct implies a rati 
fication nf the purchase made for him bv A. 

i 

(fi) A, without B’s authority, lends B’s money to C. After 
wards B accepts interest on the money from C. B's conduct 
irryiliis a ratification of the loan. 


Knowledge requiatc 
for valid ratification 
Effect of ratifying 
unauthorized act 
farming part of a 
avo taction. 

formed a part. 


198. No valid ratification can be made 
lay a person whose knowledge of the beta 
i.f the case is materially defective. 

199. \ person ratifying any unautW 
rixed act done on his behalf ratifies the 
whole of thi transaction of which such act 





HAND BOOK O* COMMERCIAL LAW 


200. An act done by one person on behalf of another, without 
such other person's authority, which, if 
Ratifiauoa of un- done with authority, would have the effect 
nf subjecting a third person to damages, or 
of terminating any right or interest of a 
third person, cannot, by ratification, he made to have such effect. 


Illustrations. 

(a) A, not being authorised thereto by h, demands on behalf 
of B, the delivery of a chattel, the property of B, from C, who 
is in possession of it. This demand cannot he ratified hy B, sc as 
to make C liable for damages for his refusal to deliver. 

(b) A holds a lease from B, terminable on three months' 
notice. C, an unauthorized person, gives notice of termination to 
A. The notice cannot be ratified b\ B, so as to he binding on A. 


Revocation of Authority. 

201. An agency is terminated by the principal revoking his 
authority ; or by the agent renouncing the business of the agency 
or by the business of the agency being 
Tenuiiiatum of completed; or hy cither the principal or 
agent dying or Incoming of unsound mind; 
or by the principal being adjudicated an insolvent under the 
provisions of any Act for the time being in loice for thi relief of 
insolvent debtors. 


Termination at 2U2 ‘ Wh L m thr “ 

agency where agent interest in the property which forms the 

has. an interest in subject-matter of the agency, the agency 
wbjrcMnatter cannot, in the absence of an express con¬ 

tract, be terminated to the prejudice of such interest. 

Illustration*. 

(a) A gives authority In B to sell As land, and to pay him¬ 
self, out of the proceeds, the debts due to him from A. A cannot 
revoke this authority, nor can it hr terminated by his insanitv nr 
death. 

(£) A consigns 1,000 hales c.f ait ton to B, who has made 
advances to him on such cuttun, and desires B to sell the cotton, 
and to repay himself out of the price, the amount of his own 
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advance*. A cannot revoke this authority, nor is it terminated 
by his insanity or death. 

20i. The principal may, save as is othciwisc proved by the 
When prindpjl last preceding section, revoke the authority 
rwnkc agent’s given to his agent at any time Wore the 

an inl} ' - authorilv has been exercised so as to bind 

the principal. 

204. The principal cannot revoke the authority given to his 
agent after the authority has been partly 
Revocation where exercised so far as regards such arts and 

^riy'cwirivfid k”" obligations as ausc from acts already done 

in the agency. 

Ilht'trillions. 


(</) A authniiAes B to buy 1,(KK) hales of cotton on account 
of A, and to pas for it out of .Vs money remaining in B's hands. 
B buys l,tRXl hales of cotton in his own name, so as to make 
him»clf personally liable for the price. A cannot revoke B's autho¬ 
rity so far as regards payment loi the cotton. 


{b) A author im B to buy 1,000 bales ot cotton on account 
of A, and io pay for it out of A's moneys remaining in B's hands. 
B buys 1,000 hales of rollon in A's name and so as not to render 
himself personally liable for the price A can revoke B's authority 
to pay for the cotton. 

205. Whcie there is an express or implied contract that the 
„ ,, agency should he continued for -any period 

revocation by princi of tum, the principal must make compensa- 
pal or rrnunriauon ti 0 n to the agent, or the agent to the 

by agent princip.il as the ease may be, for any previ¬ 

ous revocation nr renunciation of the agency without sufficient 
cause. 


20fi. Reasonable notice must lie given of such revocation or 
renunciation : otherwise the damage there 
Notice of relocation | resulting In the principal or the agent, 
nr renunciation u || ir usc nlJ y ^ m ust be made good to 

the one bv the other. 
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207. Revocation and remwriatkm may 
Revocation and re- be expressed or may be implied in the 

SriSSfi* conduct t,f the p " 0 ^ 1 or a « tnt rap*- 

' tively. 

Illustrations. 

A empowers B to let A’s house. Afterwards A lets it him* 
self. This is an implied revocation of B’s authority. 

20H. The termination of thr authority 
When tcfminatipn of an agent does not, so far as regards the 

ukc$** , rfcct °”h! a 8 ent ' ,a ^ c c ^ ccl ^ orc >t becomes known 

gait, and as to third to him, or so far as regards third persons, 
persons. before it becomes known to them. 

Illustrations. 

(a) A directs H to sell goods for him, and agrees to give B 
five per «nt_ commission on the price fetched b) the goods. A 
afterwards, by letter, revokes B’s authority. B after the letter is 
sent, but before he receives it, sells the goods for 1(10 rupees. The 
sale is binding on A, and H is entitled to five rupees as his 
commission. 

I 

(£) A, at Madras, by letter directs H to sell for him some 
cotton lying in a warehouse in Bombay, and afterwards by Idler, 
revokes his authority to sell, and directs B to send thr cotton to 
Madras. B, after receiving the second ldter, entrrs into .1 con* 
tract with 11, who knows of the first ldter, but not of the second, 
fnr the sale to him of the cotton. C pays B the money, with 
which B absconds. C’s payment is good as against A. 

(r) A directs R, his agent, to pay certain money to C. A 
dies, and D takes out probate to his will. B, after A's death, hut 
before hearing of it, pays the money to (1. The payment is good 
as against D, the executor. 

209. When an agency is terminated by the principal dying or 
becoming of unsound nfind, the agent is 
Agent's duty on bouud to take, on behalf of the representa- 
■ rgyj? **222 rives of his late principal, all reasonable 
or insanity , steps for the protection and preservation of 

the interests entrusted to him. 
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210. The termi nation of the authority of an agent causes the 
termination (subject to the rules herein 
“ contained regarding the termination ot an 
agent’s authority) of the authority of all 
sub-agents appointed by him. 


Agent's Duty to Principal. 

211. An agent is hound to conduct the business of his 
principal according to the directions given by the principal, or, in 
the absence of any such direettbn, according 
Agent's duty m to the custom which prevails in doing 
unducHnjr principals j, usl | iesii 0 f the same kind at the place 

when. the agent conducts such business. 
When the agent acts otherwise, if any loss 
be sustained, he must make it good to his principal, and, if any 
profit iccrues, he must account tor it. 


lllustiahons. 


(a) A, an agent engaged in canyiug nil tor B a business, in 
which it is the custom to invest from time to time, at interest 
the moneys which may be m hand, omits to make such invest¬ 
ment. A must make good to 11 the interest usually obtained by 
such investment. 

(b) B, a broker, in whose business it is not the custom to sell 
on credit, sells goods of A on credit to C, whose credit at the 
time was very high. C, before payment, becomes insolvent. B 
must make good the loss to A. 

212. An agent is bound to conduct the business of the agency 
with as much skill as is generally possessed by persons engaged in 
similai business, unless the principal has 

Skill .ind diligence n( ^ lct . (l j (, ls want of skill. The agent ia 
required from agent , , , ., V . ...7 

always bound to act with reasonable dili¬ 
gence, and to use such skill as he possesses; and to make compensa¬ 
tion to his principal in respect of the direct consequences of hii 
own neglect, want of skill or misconduct, but not in respect of 
loss or damage which are indirectly or ranntely caused by such 
neglect, want of skill or misconduct. 
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Illustrations. 


(a) A, a merchant in Calcutta, has an agent, B, in London to 
whom a sum. of money is paid on A’s account, with orders to 
remit B retains the money, for a considerable time. A, in conse¬ 
quence of not receiving the money, becomes insolvent. B is liable 
for the money and interest from the day on which it ought to 
have been paid, according to the usual rate, and for any further 
direct loss—as e.g,, by variation of rate of exchange—but not 
further. 

(b) A, an agent for the sale of goods, having authority to sell 
on credit, sells to f! on credit without making proper and usual 
enquiries as to the solvency of B. B, at the time of such sale, is 
insolvent. A must make compensation to his principal in respect 
of any loss thereby sustained. 

(c) A, an insurance-broker, employed hv B to cITtit an 
insurance on a ship, omits to see that the usual clauses are insu'ed 
in the policy. The ship is afterwards lost. In consequence of 
the omisskin of the clauses nothing can he recovered from the 
underwriters. A is bound to make good the loss to B. 


{it) A, a merchant in England directs H. his agent at ltomn.u 
svho accepts the agency, to send him 1(H) bales of cotton b\ a 
cert jin ship. B, having it in his power to send the cot Ion. omits 
to do so. The ship arrives safely in F.nglaud. Soon after her 
arrival the price of cotton rises. II is bound to make good to A 
the profit which he might have made by the 100 bales of a "on 
at the time the ship arrived,' but not any profiL he might have 
made h\ the subsequent rise. 


21 h An agent is bound to router 
proper accounts to his principal on demand. 
It is the duty of an agent, in cases of difficulty, to use 
. ^ . all reasonable diligence in communicating 

nmoniniaie with with his principal, and in seeking to obtain 
principal' his instructions. 


A tent’s accounts. 


214. 
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215. If aa agent denis on his own account in the business of 
«f the agency without first obtaining the consent of his principal 

Sight of principal and acquainting him with all material 
■when agent deals, on circumstances which have come to his own 
tasS rf^SenS knowledge on the subject, the principal 
■without prindpal’j may repudiate the transaction, if the case 
consent shows either that any material fact has been 

■dishonestly concealed from him by the agent, or that the dealings, 
of the agent have been disadvantageous to him. 

Illustrations. 

(a) A directs B to sell A’s estate. B buys the estate for him¬ 
self in the name of C. A, on discovering that B has bought the 
estate for himself, may repudiate the sale, if he can show that B 
has dishonestly concealed any material fact, or that the sale 
has been disadvantageous to him. 

(i) A directs B to sell A’s estate. B, on looking over the 
estate before selling it, finds a mine on the estate which is unknown 
to A. B informs A that he wishes to buy the estate for himself, 
but conceals the discovery of the mine. A allows B to buy, in 
ignorance of the existence of the mine. A on discovering that 
B knew of the mine at the time he bought the estate, may either 
repudiate or adopt the sale at his option. 

216. If an agent, without the knowledge of his principal. 
Principal’s right tn deals in the business of the agency on his 

m own account instead of an account of his 
wT aecoun? in'busi principal, the principal is entitled to claim 
nets of agenfcy. from the agent any benefit which may have 

resulted to him from the transaction. 

Illustration. 

A directs B, his agent, to buy a certain house for him. B 
.tells A it cannot be bought, and buys the house for himself, A 
may on discovering that B has bqught the house, compel hub'to 
■sell it to A at the price he gave for it 
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217. An agent may retain, nut at any sums received on 
account of die principal in the business of 
Agent's right of re- the agency, all moneys due to himself in 

Sd™ "P* advancc f madc * f*P cns “ 

aC CO a nt properly incurred by him in conducting such 

business, and also such remuneration as 
may be payable to him for acting as agent. 

Agent’s duty id pay 218. Subject to such deductions, the 
supi* received for agent Is bound to pay to his principal all 
sums received on his account. 

219. In the absence of any special contract, payment for the 
performance of any act is not due to the agent until the completion 

of such act : but an agent may detain 
5®“*'' moneys received by him on account of 

goods sold, although the whole of the goods 
consigned to him for sale may not have heen sold, or although 
the sole may not he actually complete. 

220. An agent who is guilty of misconduct in the business of 
Agent not entitled the agency is not entitled to any remunera- 

tu remuneration for ^ j n resned of that part of the business 
business imscon J , 1 , 

d uc )f( ] which he has misconducted. 

Illustrations. 

(a) A employs B to recover 1,00,000 rupees from C, and to 
lay it nut on good security. H recovers the 1,00,000 rupees and 
lays out 90,000 rupees on good security, but lays out 10,000 rupees 
on security which he ought to have known to be bad, whereby A 
loses 2,000 rupees. B is entitled to remunmlion fur recovering 
the 1,00,000 rupees and for investing the 90,000 rupees. He is not 
entitled to any remuneration for investing the 10,000 rupees and 
he must make good the 2,000 rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through 
B's misconduct the money is not recovered. B it entitled to no 
remuneration for his services, and must make good the lots. 
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221. la the absence of any contract to the contrary, an agent 
is entitled to retain goods, papers and other property, whether 
moveable, or immoveable, of the principal 
Agents lien on received by him, until the amount due ta 
pnnops s property. hjmself tor commission, disbursements and 

services in respect of the same has bem paid or accounted for to 
him. 


Priiidpul'i Duty to Agent. 

222. The employer of an agent it 
bound u, indemnify him against the conse¬ 
quence of all lawful acts done by such 
agent in exerrisc of the authority conferred 
upon him. 

Illustration i. 

(if) It, at Smgapui, under instructions troin A of Calcutta, 
contracts with C to deliver certain goods to him. A does not 
*send the goods to 11, and l' sues I) for breach of contract. B 
informs A of the suit, and A authorizes him to defend the suit 
B defends the suit, and is compelled to pay damages and costs, 
and incurs expenses. A is liable to 1) fni such damages, costs and 
expenses. 

(t>) U, a biokci at Calcutta, by the orders ol A, a merchant 
there, contracts with C for the purchase oi 1(1 casks ol oil for A. 
.Afterwards A refuses to receive the oil, .md (' sues B. B informs 
A. who repudiates the conhact altogether. D defends, but 
unsuccessfully, and has to pay damages and costs and exyienses. 

221. Where one person employs another to do an act, and 
the agent docs ihc act in good faith, the 
Agent u>_ be indcm employer is liable to indemnify the agent 
mum TSis ‘dSo J S a,ml lhe consequences of that act, though 
in good faith. il causes an injury to the rights of third 

persons. 


Agent to be indent 
mfied against oonsc 
quenccs of lawful arts 
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Illustrations. 

(tf) A, a decree-holder and entitled to execution of B’s goods 
requires the officer of the Court to seize certain goods, representing 
them to be the goods of B. The officer seizes the goods, and i' 
sued by C, the true owner of the goods. A is liable to indemnif ; 
the officer for the sum which he is compelled to pay to C, in conse¬ 
quence of obeying A’s directions. 

(b) B, at the icqucst of A, sells goods in the possession ol A, 
hat which A had no right to dispose of. H does not know this, 
and hands over the proceeds of the sale to A. Afterwards C, the 
true owner of the goods, sues B and recovers the value of the 
goods and costs. A is liable to indemnify B for what he has kcu 
compelled to nay to C and fur B's own expenses. 

224. Where one person employs another to do an act which 
is criminal, the employer is not liable to 
Nonliability uf em ihc agtnt, either upon an express or an 
implied promise, to indemnify him acauist 
the consequences of that act. 

Uluslralions. 

( 0 ) A employs B (0 heat C, and agrees to mtlanuifj Inin 
against all consequences of the ad. B thereupon heals C, and 
Has to [lay damages to C for so doing. A is not liable to indcmmls 
B for those damages. 

(6) B, the proprietor of a newspaper, publishes at A's request 
1 libel upon C in the papet, and A agrees to indemnify B against 
the consequences of the publication, and all costs and damages ot 
any action in respect thereof. IS is sued by C and has to pat 
damages, and also incurs expenses. A is not liable to B upon tin 
inderauity. 

225. The principal must make conn 

Compensation to pensation to his agent in respect of injury 

for injury rain Q Usc d to such agent by the principal 1 ' 

b, neglect or want uf ikilL 
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Illustration. 

A employs B as a hricklaycr in building a house, and pub up 
the scaffolding himself. The scaffolding is unskilfully pul up, and 
B is in consequence hurt. A must make compensation to B. 

Effect of agency on lontract with third prisons. 

22b. Contracts entered into through an agent and obligations 
arising from acts done hy an agent, may 
Enforcement and he enforced in the same manner and wil 

Ann* contort! ° ll ‘ lve ,lie samc lc 8 al consequences, as if the 

contracts had been entered into and the 
acts done hy the principal in person. 

lllusti at ion*. 

(а) A buys goods from B, knowing that hi is an agent for 
thur sale, but not knowing who is the prmcipal. B’s principal 
is the person entitled to claim from A the price of the goods, and 
A cannot, in a suit by the principal, set off against that claim a 
debt due to himelf from B. 

(б) A, being B's agent with authority to icicive money on 
his behalf, receives from C a sum of money due to It. C is (US’ 
charged of his obligation to pay thi sum in question to B. 

227. Where an agent does mure than he is authorized to do, 
and when the part of what he does, which is within his authority* 
ian In sepaiated from the part which ia 
?iincip*1 hrrts fai w un j j, IS authority, so much only of what 

ev-eeds authority/ he does .is is within his authority, is binding 
as between him and his principal. 

lllnstiulion. 

A, being owner of a ship and cargo, authorizes B to procure 
an insurance for 4,000 rupees on the ship. B procures a policy 
for 4,000 rupees on the sliip, and another for the like sum on the 
cargo. A is bound to pay the premium for the policy on the shift 
but not the premium for the policy on the cargo. 
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228. Where an agent doer more th.ni 
he is authorized to do, and what he don 
beyond the scope of his authority cannot 
be separated from what is within it, the 
principal is not bound to recognize thi 
transaction. 

Illustration. 

A authorizes H to buy 500 sheep for him. B buys 500 sho.) 
and 200 lambs for one sum ot 6,000 rupees. A mat repudiate tin 
whole transaction. 

229. Any notice given to or information obtained hy the 

agent, provided it lie given or obtained in the course of the 

business transacted by him for the principal, 

J^?rn n iT .reirt '^all JS between the principal, and third 
come fliirn to .igent. X * r 

parties, have the same legal consequence a, 
if it had hicn given to or obtained hy the principal. 

Jlhnl rat tom. 

(«) A is employed hy K to buy from C ceitain goods, ot 
which C is the apparent owner, and buys them accordingly. In 
the course of the treaty for the sale, A learns that the goods rcalh 
belonged to D, but B is ignorant of that fact. B is not entithd 
to set off a debt owing tc him from C against the price of the 
goods. 

(b) A is employed hy I! to buy from C goods of which C i' 
the apparent owner. A was, before he was so employed, a servant 
of C, and then learnt that the goods really belonged to D, hut 11 is 
ignorant of that fact. In spite of the knowledge of his agent, B 
may set off against the price of the goods a debt owing to him 
from C. 

250. in the absence of any contract tr 
Agent cannoi per that effect, an agent cannot personalis 
■rjj , e ^ ,rce ’ enforce contracts entered into by him on 
on KaKrfpriSsl' khalf of his principal, nor is he persnnalls 
bound bv them. 


Principal not bound 
when asm of agent's 
authority is not separ¬ 
able. 
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Pitiuiupdon of con- Such a contract shall be presumed u> 
men io contrary. CMAt in lhe f 0 H owing caw , . 

(1) where the contract is made by an agent for the sale 

or purchase of goods for a merchant resident .ihroad : 

(2) where the agent docs not disclose the name of bis 

principal: 

(4) where the principal, though disclosed, cannot lx suid. 

231, If an agent makes a contrail with a person who neither 
knows, nor has leasnn to suspect, that he is an agent, his principal 
may require the performance of the am- 
Rights of parries u» trart; hut thi other contracting party has, 

iKnMwTdidosec ** •" a ^ inst thc l 1rinfi r al ' 1h< * m nghts as 
he would hasr had as against the agent if 

the agent had been principal. 

If the principal discloses himself before the contrait is com¬ 
pleted, the other contracting party may refuse to fulfil the contract, 
if he can show that, if he had known who was the principal in 
the contract, or if he had known that the agent was not a principal, 
he would not have entered into the contract. 

V2 Whcir one man makes a contract with another, neithfi 
knots mg mu luving reasonable ground to 
Pertonn<mu ul ion suspect that thc othci is an agent, the 

tract with igeni sup pnnLipal, if he itqiines ilic performance ot 

' the cmitiact, can only olrtain surh perfor¬ 

mance subject to the rights and obligations subsisting between thc 
agent and the other parly to thc contract 

Illustration. 

A, who owes 500 rupees to W. sells 1,000 rupees' worth of 
rice to B. A is acting as agent lor C in the transaction, but 8 has 
no knowledge nor reasonable ground of suspicion that such is the 
•case. C cannot compel B to take the rice without allowing him 
to set off A’s debt. 
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233. in cases where the agent is personally'liable, a person 

Right of person dealing with him may hold either him or 
dulling with agent 
personally liable. 


his principal, or both of them liable. 


Illustration. 


A enters inlo j contract with 13 to sell hitn 1(10 bales of cotton, 
and afterwards discovers thdt B was acting as agent for C. A may 
sue either B nr C, or both, for the price of the cotton. 

234. When a person who has made a contract with an agent 

induces the agent to act upon the belief 
Consequence of in- that the principal only will be held liable. 

dpnl to act on behalf ,,r mtluccs t,1p P nnc, P al to act upon the 

that principal or agent belief that the agent only will he held liable. 

^ held rachi h c L jnnnt afterwards hold liable the agent 

or principal respectively. 

235. A person untruly representing himself to he the .iutho- 

rized agent of another, and thereby inducing 
ed agent^ ™ a third person to deal with him as nich 

agent, is liable, if his alleged employer dors 
not ratify his acts, to make compensation to the other in respect 
of any loss or damage which he has incurred by so dealing. 


23<J. A person with whom a contract has been entered into 
Person falsely ran- iu lhe chararter of a « cn1 " nnt tfl 


iracung a* agent not 
entitled tn perform 
anef. 


require the performance of it if he was in 
reality acting, not as agent, hut on his own 
account. 


237. When an agent has, without authority, done ads oi 
incurred obligations In third persons on 
T.ial.ilitv o( pnnri behalf of his principal, the princiiial is bound 

rhat agent’s nnautho- hy such acts or obligations if he has hy hi* 
ii?ed acts rerr words or conduct induced such third per- 
authorized. Mins to believe that such acts and obliga- 

' ins were within the scope of the agent's authority. 
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Illustrations. 

(a) A consigns goods to B for sale, and gives him instruction* 
not to sell under a fixed price, C, being ignorant of B's instruc¬ 
tions, enters into a contract with B to buy the goods at a price 
lower than the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed In 
blank. B sells them to C in violation of private orders from A. 
The sale is good. 

238. Misrepresentations made, or frauds committed, by agents 
acting in the course of their business for their principals, have the 
Effect on agree- < " imf e ^ fct on npreeinenls made by such 
mcnt lif inisreprotn agents as if such misrepresentations qr frauds 

ration nr fraud Itv li.ul been made, or committed by the 
principals; hut misrepresentations made, or 
frauds committed by agents, in matters svhich do not fall within 
their authority, do not affect their principals. 

Illustrations. 

(a) A being B's agent for the sale of goods, induces C to buy 
them by a misrepresentation, which he was not authorized by B 
to make. The contract is voidable, as between R and C a? the 
option ot C. 

(b) A, the captain of B’s ship, signs bills of lading without 
having received on board the goods mentioned therein. The Mila 
of lading are void as between B and the pretended consignor. 
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An Act to define and amend the bw rela tin g 
to the sab of goodi 

Whereas jt is expedient to ilthik and anund the law 1 elating 
to the sale of ^oods; it is hereby macted ts follows 


CH\PTLR I 

Preliminary 


1 (/) This Act may be called the Indian Salt of Goods Act, 
1930 


Short mli, cstmi 
and comniinrunenr 


l 1 ) It tviin's to the w.hi'l of British 
Iiiiln, including British Baluchistan ind 
the Snnlhal Pugaua* 


(3) It shall come into lorce on the first day ol |uly, 1910 
2. In this Act, unless there is iny thing lepu^nant in the 
subject or eontext,- 


Defimtions 


(1) ‘ huyti" means a perst .i who buys 
ol , giees to buy goods; 


(2) ‘ dilivtit means voluntary transfei of possession from 
one ptrsnn to anothei; 

(1) goods ire said to be in a “deliverable state ’’ when they 
lie in such state that the buyer would, undei the 
contract, be bound to take delivery of them; 


(4) “ document of title to goods” includes a bill of lading 
dock-warrant, warehou'i keeper's certificate, whu 
finders’ certificate, railway uieipt, wurant or order 
for the delrniv of goods and jny other document 
used in the ordinary course of business as proof it 
the possession or control of goods, nr luthnrising 
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or purporting to authorise, either by endorsement or 
by delivery, the possessor o£ the document to transfer 
or receive goods thereby represented; 

(5) “fault” means wrongful act or default; 

(6) "future goods" means goods to be manufactured or 

produced or acquired by the seller after the making 
of the contract of sale ; 

(7) “ goods ” means every kind of moveable property other 

than •n-tinnahle i-lnims .inrt money ; and indudes stock 
and shares, growing crops, grass, and things attached 
to or forming part of the land which are agreed to be 
severed before sale or under the contract of sale; 

(Ml a person is said to be ‘‘insolvent’ 1 who has ceased to 
pay his debts in the ordinary course of business, or 
cannot pay his debts as they become due, whether he 
lias committed an act of insolvency nr not; 

(9) '*meicantile agent” means a mercantile agent having 

in the customary course of business as such agent 
authority either to sell goods, or to consign goods for 
the purposes of sale, nr to buy goods, nr to raise 
money on the security of goods; 

(10) “price” means the money consideration for a sale of 

goods; 

(77) “property” means the general property in gnods, and 
nol merely a special property ; 

(72) “quality of goods” indudes their state or condition; 

(13) “seller" means a person who sdls or agrees to sdl 

goods; 

(14) “specific goods” means goods identified and agreed 

iqiiin al the time a contract of sale is made; and 

( 15) “ egressions used but nol defined in this Act and defined 

Ot of 1172. in the Indian Contract Act, 1872, have die 

meanings assigned to them in that Act. 
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?. The unrepealed provisions of the Indian Contract Act, 
1872, save in so far as they are inconsistent 
JStfL'Srs the express provisions of this Act, 
1172 , shall continue to apply to contracts for the 

sale of goods. 

CHAPTER II 

Formation of the Contract 

Contract of Sale. 

4. ( 1 ) A contract of sale of goods is a contract whereby the 

seller transfers or agrees to transfer the 
agreement prop^y j n g (J ods to the huyer For a price. 

There may be a contract or sale between 
one part-owner and another. 

(2) A contract of sale may he absolute or conditional. 

(J) Where under a contract of sale the property in the goods 
is transferred from the seller to the buyer, the contract is called 
a sale, but where the transfer of the property in the goods is to 
take place at a future time or subject to some condition thereafter 
to be fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when the time 
elapses or the conditions are fulfilled subject to which the property 
in the goods is to be transferred. 

Formalities of the Contract. 

5. (7) A contract of sale is made by an offer to buy or sell 
goods for a price and the acceptance of such offer. The contract 

may provide for the immediate delivery of 
" c the goods or immediate payment of the 
price or both, or for the delivery or pay¬ 
ment by instalments nr delivery nr payment or both shall be post¬ 
poned. 

(2) Subject to the provisions of any law for the time being 
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in force, a contract of sale may be made in writing or by wont 
of mouth, or (tartly in writing and partly by word of mouth. Or 
may be implied from the conduct of the parties. 


Subject-mutter of Contract 

6. (i) The goods which form the subject of a contract of 
Enfrtmft or fuiuru sale may he either existing goods, owned 
goods. or possessed by the seller, or future goods. 

(2) There may be a contract Lor the sale of goods the acquisi¬ 
tion of which hy the seller depends upon a contingency which 
may nr may not happen. 

(i) Where by a contract of sale the seller purports to effect 
a present sale of future goods, the contract operates as an agree¬ 
ment to sell tlu goods. 


7. Where there is a contract for the sale of specific goods, 
the contract is void if the goods without 
linods perishing be the knowledge of the seller have, .it the 

ni, ^ n ® of ron time when the contract was made, perished 

or become so damaged as no longer to 
answer to thiir ilc&criplion in the contract. 

S. Where there is an agreement to sell specific goods, and 

subsequently the goods without any fault on the part of the seller' 

or buyer perish or become so damaged as 

Goods perishing be nu longer to answer to their description in 

fore sale hut aftn ^ t ,^ rrfm( . n( be£o rc the risk passes to the 
wrermciu in sell. , " , ... ... 

buyer, (he agreement is thereby avoided. 


The price. 

9. (7) The price in j contract of sale may be fixed by the 
contract oi may be left to be fixed in 
Ascertainment of manner thereby agreed or may be deter- 
pice. mined by the course of dealing between the 

parties. 

(2) Where the price is not determined in accordance with 
the foregoing provisions, the buyer shall pay the a reason- 



able price. What is a reasonable price is a qikafion of fact 
dependent on the drcumstances of each particular cue. 

10. (7) Where there is an agreement to sell goods on the 

terms that the price is to be fixed by the 
x’ ^uation * valuation of a third party and such third 

party cannot or does not make such valua¬ 
tion, the agreement is thereby avoided: 

Provided that, if the goods or any part thereof have been 
delivered to, and appropriated by, the buyer, he shall pay a reason¬ 
able price therefor. 

(2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, thr party not in fault 
may maintain a suit for damages against the party in fault. 

Conditions and Warranties. 

11. Unless a different intention appears from the terms of 

the contract, stipulations as to lime of pay- 
gj*" tl0n4 ** 10 ment are not deemed to be of the essence 
of a contract of sale. Whether any other 
stipulation as to time is of the essence of the contract or not 
depends on the terms of the contract. 

12. (1) A stipulation in a contract of 
ry..wiitinn and war sale with reference to goods which are the 
nary subject thereof may he a condition oi a 

warranty. 

(2) A condition is a stipulation e ssent ial In the main purpose 
o t the contract the breach of which gives rise to a right to treat 
die contract as repudiated. 

(i) A warranty is a stipulation collateral to the main purpose 
of the contract, the breach of which gives rise to a claim for 
damages but not to a right to reject the goods and treat the 
contract as repudiated. 

(4) Whether a stipulation in a contract of sale is a condition 
or a warranty depends in each case on the construction of the 
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contract. A stipulation may be a condition, though called a 
warranty in the contract. 

13. (/) Where a contract of talc is subject to any condi* 
don to be fulfilled by the seller, the buyer may waive the condi* 
When condition n> ^° u nr e ^ ect to treat the breach ot the 

be treated at war condition as a breach ot warranty and not 

nm<r. as a ground lor treating the contract ai 

repudiated. 

(2) Where a contrart ot sale is not severable and the buyer 
has accepted the goods oi pail thereof, or where the contract is 
for specific goods the prnputy in which has passed to the buyer, 
the breach of any condition to he fulfilled by the seller 
can anlv he treated as a hirach ot wairanty and not as a ground 
for relating the goods and ti eating the contract as repudiated, 
unless there is a term of the contract, express ot implied, to tbit 
effect. 

ft) Nothing in this section shall affect the case of any condi* 
turn or warranty fulfilment of which is exuiseJ by law by reasoa 
of imps sMbilitv ni otherwise. 

M In a contract ot sale, unlrss the 

Implied uiuleitak cuuimstauces ot the contract die such as 
me as tn otic cu , , . 

to show a different intention there is— 

(i/) an implied condition <m thr part of the sellei that, in 
ihe rase ot a sale, he has i right to sell the goods and 
that, in the case of in agrecmeiit to stll. he will have 
i light to sell the gords at the tune when the property 
is to pass; 

I b) an implied w.uiam; ihit thr huvu shill have and 
enjov quiet possession of the goods; 

(c) an implied wairant; that the goods shall be free front 
any charge or eneumbrancc in favour of anv third 
party not declared oi known to the buyer before or 
at the time whrn the contract is made. 

IS Where there is a contract foi the sale of goods by descrip- 
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tkm, there is an implied condition that the goods shall correspond 

Sale by dacri pti o n ^e description; and if the sale is by 

sample as well as by description it is not 
sufficient that the bulk of the goods corresponds with the sample 
if the goods do not also correspond with the description 

16 Subject to the provisions ot this Act and of an) other 
Implied umdiLions law for iht time being in force these is no 
as to quality or fit implied warranty or condition is to the 
qualits or fitness Ins an\ particulu put pose 
of goods supplied under a contract of silr tucpl is follows — 

(/) Wh^re the buyu, expressh or bv implication mikes 
known to the scllei the particulu puipnse tin which 
the goods art required, so as to show ill it iht bujei 
relics on the sellers skill nr judgment, mil the goods 
ire of a description which it is in the emu sc ii iHl 
* lltrs busings to supply (whether he is Uk minu 
factuier or pioducti nr not), there is an unplud icindi 
tion lhit the goods shill he uisunabh ht loi senh 
purpose 

Prouded that, in the case ni 1 conti nt loi rhe ill of i 
specified article under its patent 01 ixlhti liuh mint, 
thtie is no implied condition is to its Jitniss toi my 
partuulai purpose 

(2) Wheic goods irt bought by the dcsui|Umi nom i 
stllti who deals in goods oi th it description (whethu 
he is the maniifactuier or producer or not) there is 
an implied condition that the goods shill lx nt 
merchant ihlc quality 

Provided that, if the buyer hts examined the goods, thuc 
sh dl be no implied cnndition is rcgaids defects which 
such examination ought to have revealed 

(J) An implied wirranty or condition ns to quilitx of 
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fitness for a particular purpose may be annexed by 
the usage of trade. 

(4) An express warranty or condition does not negative a 
warranty or condition implied by this Act unless in¬ 
consistent therewith. 

17. (1) A contract of sale is a contract for sale by sample 
where there is a term in the contract, express 
Sale by sample. or nn p)i c( ] i to that effect. 

(2) In the cast of a contract for sale by sample there is an 
implied condition- 

fa) that the bulk shall correspond with the sample in 
quality; 

(b) that the buyer shall have a reasonable opportunity of 

u impaling the bulk with the sample ; 

(c) that the goods shall In* free from any defect, rendering 

them uiinicrchantalile, which would not be apparent 
,ni reasonable examination <il the sample. 

('HAPTER III 
Effects of the Contract 

7ni»i/iT of fra pa tv u\ fvlnvrn teller nml buyer. 

IS. When there is a contract tor the sale of unascertained 

goods, no property m the goods is trans- 

Goods must Ik as | L > rret | tu ihe buyer unless and until the 
certaineil. . / . 

goods are ascertained. 

19. (7) Where there is a contract for the sale of specific or 
ascertained goods the property in them is 
Property passes |rnnsfcrrrd to the buyers at such time as 
pj,^ the pailies to the contract intend it to be 

transferred. 

(2) For the purpose of ascertaining the intention of the 
parties regard shall be had to the terms of the contract, the conduct 
of the parties and the circumstances of the case. 
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(J) Unleu a different intention appears, the rules contained 
in sections 20 to 24 are rules for ascertaining the intention of the 
parlies as to the time at which the property in the .goods is to 
pass to the buyer. 


20. Where there is an unconditional conLrad for the sale of 
specific goods in a deliverable state, the property in the goods 

passes to the buyer when the contract is 

deferable Estate ** * ma( ^ e > “d A “ immaterial whether the 
time of payment of the price or the time 
of delivery of the goods, or both, is postponed. 

21. Where there is a contract for the sale of specific goods 

and the seller is hound to do something to 
Specific goods to be the goods for the purpose of putting them 

* <IcliveraMe into a deliverable state, the property does 

not pass until such thing is done and the 
buyer has notice thereof. 

22. Where there is a contract for the sale of specific goods 

in j deliverable state, hut the seller is bound 


Specific goods in .i 
deliverable gtate, when 
the setter has to do 
anything thereto in 
order to ascertain 
[nice. 


to weigh, measure, lest or do some other 
act or thing with reference to the goods 
for the purpose of ascertaining the price, 
the properly does not pass until such act 
oi thing is done anil the buyer has notice 
thereof. 


23. (2) Where there is a contract for the sale of unascertain* 
ed or future goods by description and goods of that description 
and in a deliverable state arc unconditional 


hair of unascerlain 
ed good' and appro 
]irwtmn. 


]y appropriated to the cnnlrjcl, either l» 
the seller with the assent of the buyer oi 
by the buyer with the assent of the seller. 


the property in the goods thereupon passes tu the buyer. Such 


assent may be express or implied, and may he given either befon 


nr after the appropriation is made. 


(2) Where, in pursuance of the contract, the seller delivers 


the guods to the buyer or to a carrier oi 
Delivery to earner, ( w hether named by the buyet 

nr nut) for the purpose of transmission to the buyer, and dor 
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wcrve the right of disposal, he u deemed to have uncondt* 
tionally appropriated in goods to the contract. 

r _.. . 2 **- When goods arc delivered to the 

proval or "on »lc oi buyci on J PP roval 01 ' on sale or return” 
leturn* or other similai teims, the pmpeity theiein 

passes to the buyei — 

(a) whin he sigmhu Ins .ipproval 01 acceptance to the 
seller 01 docs any otlirr ad adopting the transaction; 

(&) if he does not sigmf\ his appiosal in acceptance to the 
sdlei but retains the goods without giving notice of 
rejection, then, it a time has bun hxed foi the return 
ut the goods, on the expiration ol such time, and, if 
no time has been Hxed, on the cxpualuin ot a reason* 
able time 

25 (1) White theic is a contiad for the sale of specific 

goods or when goods aic subsequently appmpnated to the ion* 
tiact, the seller may, by the teims of the 
Risen anon of right contract nr apprr prulion, teserve the right 
ol disposal ot disposal ol tin goods until certain 

conditions aic fulfilled In suib iasi, notwithstanding the deli* 
sety ol the golds to < husei, nr to a . uner < i other bailee for 
the puijKisc ol tiansmissum to the buyei, the property in the 
goods docs not pass to the busci until the u nditums imposed by 
the scllu jil fulfilled 

(2) Wheit goods an shipped and b) tin bill ot lading the 
goods aie dehveiahle lo the uidu of thi stllti m Ins agent, the 
seller is puma /<■■ it deemed tc leseiu tlu tight of disposal. 

(7) Where tht seller oi goods draws on the huyci foi the 
price and tiansnuts the lull m txilungi and lull ol luhng to the 
buvci together tr sciure inept uve or piyment of the Kill of 
exchange, the buver is bound to ntuin the lull of hiding if he 
does not honour the lull ot exchange and if hi uungfully retain* 
the hill of lading the pmpeitj in the goods docs not pass to him. 
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26. Unless otherwise agreed, the goods remain at the sellers 
nsk until the property theiein is tiansferred to the buyer, but 
when the property therein is transferred to 
the bu y cr ' Ae -»t the buyer’s risk 

whether delivery has been made or not: 

Provided that, where delivery has been delayed through the 
fault ot either buyer 01 seller, the goods aie at the usk of the parly 
m fault as tegai ds any loss whuh might not have occurred hut 
liar such fault 

Provided ilso that nothing in this set-tion shall affect the duties 
or liabilities of either seller or buyer as a bailee of the goods (1 the 
other party. 


7 lunifa of title 


27 Subject to the provisions ot this Act and ot .uij othci 
law for the time being in torce, where goods aie sold by a ptrsuii 
c . , who is not the uwnti thereof and who docs 

die ossnti PlTSOn IIUl n,,t l hem under the authority oi with 
the consent oi (ht ownti, the buyer aequo es 
no bettei title to the goods than the seller had, unless the mum 
of the goods is bs his conduit precluded fiom denying the stilet' 
authority to sell 


Provided that, where a mercantile igent is, with the concern 
of the owner, in possession of the goods oi of the goods oi ot 
document of title to the goods, ans salt made by him, when a^in* 
in the ordinary eourst of a meitmtile agent, shall lie as valid i' 
if he were expressly authorised by the owner oi the goods h 
make the same, provided that the buyer acts in good futh ml 
has not at the timt oi tht contract oi salt notice that the stlli 
has not authority to sell 

2H If one ot several joint owners oi goods has the sole posse 

Sale In ont of joint T dlhem bv I* nims,0 i n ol thc ccMiwnus 
owners tht property in the gixicls is tiunsfeuul t 

to any person who buys them of such joint 
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owner in good faith and ha& not at the time of the contract of 
sale notice that the seller has not authority to sell. 

29. When the seller of goods has obtained possession thereof 
under a contract voidable under section 19 nr section 19A of the 
Indian Contract Ad, 1X72, but the contract 
Sale _ by penon in has not been rescinded at the time of the 

wle ’ thc bu y cr ac( i uirfs a H titk to ** 

goods, provided he buys them, in good faith 
and without notice of the seller's defect of 
title. 

K). (/) Where a person, having sold goods continues or if 
in [usscssion of thc goods nr of the documents of title to the 
goods, the delivery or transfer by that 
Silli-r or buver in person or by a mercantile agent acting for 
possession after safe, him, of thc goods or documents of title 
under any sale, pledge or other disposition 
thereof to any person receiving the same in good faith and without 
notice of the previous sale shall have the same effect as if the 
person making the delivery or transfer were expressly authorised 
liy thc ownei o! thc goods to make the same. 

(2) Where a peison, having bought nr agreed to buy goods, 
obtains, with the consent of the sellei. possession of the goods 
or the documents of title to the goods, the delivery or transfer 
by that person or by a mercantile agent acting for him, of the 
goods or documents of title under any sale, pledge nr other dispose 
lion thereof to any person receiving the same in good faith and 
without notice of any lien or olher right of the original seller is 
respect of the guods shall have effect as if such lien or right did 
not exist. 



CHAPTER IV 


Performance of the Contract 


31. It is the duty of the seller to deliver the goods and o) 
the buyer to accept and pay for them, in 
Doties of seller and accordance with the terms of the contract 
^ olak. 


32. Unless otherwise agreed, delivery of the goods and pay¬ 
ment of the price .ire concurrent conditions, that is to say, flu 
seller shall be ready and willing to gi\> 
Payment ami deli- possession of the goods to the buyer in 

Sidom r0nCU,rcm nchmgC f ° r the P fice - ad thc huyer 

m ' S Bm ' be ready and willing In pay the price >n 

exchange fur possession of the goods. 

.SS. Dtliscrv of goods sold may be made by doing anythin:, 
which the parties agree shall be treated as delivery or which has 
ihe effect of putting the goods in the 
Delivtrv. possession of thc buyer or of any person 

authorised to hold them on his heball. 


34. A delivery of part of goods, iu progress of ihi delivers' 
of the whole, has the same effect, for the purpose of passing tin 
properly in such goods, as a delivery of tht 
Effect uf part w ) 10 i ( . ; but a delivery of part of the goods 

* Bray ' with au intention of severing it from the 

whole, does not operate as a delivery of the remainder. 

35. Apart from any express rontrari, 
Buyer to apph for t j le &L || CI „[ goods is not bound to ddiver 
ddiTcry - them until the huyer applies for delivers. 

36. (/) Whether it is for the buyer to lake ]wssession of tht 
goods or for -he seller to send them to the buyer is a quest.** 
depending in each case on the contract. 
Rule' as to delivery. L „, prM5 0 r implied, between the parties 
a™,, f„ ro any s.u* mfcd. s«.A M to I* My" 1 ;]' 

b, will ... to k Unmi .1 the pU« * 
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** at the tine of the agreement to sell, or, if not then in existence; 
at the place at which they arc manufactured or produced. 

(2) Where under the contract of sale the seller is bound to 
send the goods to the buyer, but no time for sending them is 
fixed, the seller is bound to send them within a rea so nable time. 

( 3 ) Where the goods at the time of sale are in the possession 
of a third person, there is no delivery by seller to buyer unless 
and until such third person acknowledges to the buyer that he 
holds the goods on his behalf: 

Provided that nothing in this section shall affect the operation 
of the issue or transfer of any document of title to goods. 

( 4 ) Demand ur tender of delivery may he treated as ineffec¬ 
tual unless made at a reasonable hnui. What is a reasonable hour 
is a question uf fact. 

(5) Unless otherwise agreed, the expenses of jnd incidental 
to putting the goods into a deliverable slate shall be.bome by the 
seller. 

37. (7) Where the seller delivers to the buyer a quautity 
of goods less than he contracted to sell, the 
Delivery ot wrong buyer may reject them, but if the buyer 
quinnty. accepts the goods so delivered he shall pay 

for them .it the conti act rate. 

(2) Where the seller delivers to the huyer ,i quantity of goods 
larger than he contracted ti. sell, the buyei may accept tin- 
goods included in the contract and reject the rest, or he may 
reject the whole. It the huyer accepts the whole of the goods so 
delivered, he shall piy for them at the contract rate. 

(3) Where the seller delivers to the buyer the goods he 
contracted to sell mixed with goods of a different descrqition not 
Wi nded in the contract, the buyer may accept the goods which 
are in accordance wilh the contract and reject the rest, nr may 
reject the whrde. 

( 4 ) The provisions of this section are subject to any usage 
of trade, special agreement or course of dealing between the 
parties 
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38. (/) Unless otherwise agreed, the buyer of goods is not 
bound to accept delivery thereof by instal* 

Instalment delivery 

(2) Where there is a contract for the sale of goods to be 
delivered by stated instalments which arc to be separately paid 
for, and the seller makes no delivery ur defective delivery in 
respect of one or more instalments, or the buyer neglects or refuses 
to take delivery of or pay for one or more instalments, it is a 
question in each casr depending cn the contract and the circums¬ 
tances of the use, whether the breach of contract is a repudiation 
of the whole contract, nr whether it is a severable breach giving 
rise to a claim for compensation, hul not to a right to treat the 
whole contract .is repudiated. 

W. (1) Where, in pursuance of a contract of sale, the seller 
is authorised ,oi required to send the goods to the buyer, delivery 
of thr goods to a currier, whether named 
cr^arfmgrr ^ *l ,c buyer " r nMt > f° r the purpose of 

transmission to the huyer, or delivery of 
the goods to a wharfinger for safe custody, is prima facie deemed 
to be a delivery of the goods to the buyer. 

(2) Unless otherwise authorised by the buyer, the seller shall 
make such contract with thr carrier or wharfinger on behalf of 
the buyer as may lie reasonable having regard to the nature of 
the goods and the other circumstances of the case. If the seller 
omits so to do. and the goods are lost or damaged in course nt 
transit or whilst in the custody of the wharfinger, the huyer may 
decline to treat the delivery to the carrier or wlurfinger as a 
deliver} In himself, nr may hold the seller responsible in damages 

(?) Unless otherwise agreed, where goods arc sent by the 
seller In the buyer by a route involving sc? transit, in circums¬ 
tances in which it is usual to insure, the seller shal l give such 
notice to the buyer as may enable him to insure them during their 
sea transit, and if the seller fails so to do, the goods shall he deemed 
to he at his risk during such sea transit. 
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HO. Where the seller of foods agrees to deliver these at Us 
own risk at a place other than that where 
Ridt where goods they m w hen sold, the buyer shall, never- 
ttnt trfnrr" * theless, unless otherwise agreed, take any 
risk of deterioration in the goods necessarily 
incident to the course of transit. 


41. (7) Where goods are delivered to the buyer which he 
has not previously examined, he is not 
Buyer's right of deemed to have accepted them unless and 
eu mining the goods, until he has had a reasonable opportunity 
of examining them for the purpose of ascer¬ 
taining whether they are in conformity with the contract. 

(2) Unless otherwise agreed, when the seller lendeis deliver) 
of goods to the buyer, he is hound, on request, to afford the buyer 
a reasonable opportunity of examining the goods for the purpose 
of ascertaining whether they arc in conformity with the contract 


42. The buyer is deemed to have accepted the goods when 
he intimates to the seller that he has accepted them, or when 
the goods have been delivered to him and 
Aae J ,ti,nce he does any act in relation to them which 

is inconsistent with the ownership of the seller, or when, after 
the lapse of reasonable time, he retains the goods without inti¬ 
mating to the seller that he has rejected them. 


<H. Unless otherwise agreed, where goods arc delivered to 
the buyer and he refuses to accept them. 
Buyer not bound to | lilv j n ,, (fo right so to do, lie is not bound 

return rejertr got ' )(( rctum them to the seller, but it is suffi¬ 

cient if he iniiniatcs to the seller that he refuses to accept them. 


44 When the seller is ready and willing to deliver the goods 
and request. the huver to take delivery, and the buyer does not 
. , , within a reasonable time after such request 

for Iqtoiig m * ' Ae delivery of the goods, he is liable to 
fusing delivers of the seller for anv loss occasioned by his 

*"*• neglect or refusal to take delivery, and alto 

for a reasonable charge for thr care and custody of the goods t 
7 
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Provided that nothing in Aii •yjion ihall the rights 
of the seller when the neglect or refusal of the buyer to tal^f 
delivery amounts to a repudiation of the contract. 

CHAPTER V 

i 

Rights of Unpaid Sdler agabat the Goods 

45. (Z) The seller of goods is deemed 
*TJnp«id seller 0 to be an “ unpaid seller" within the mean- 
“ Ded - ing of this Act- 

(a) when the whole of the, price has not been paid or 

tendered ; 

(b) when a bill of exchange or other negotiable instrument 

has been received as conditional payment, and the 
condition on which it was received has not been ful¬ 
filled by reason of the dishonour of the instrument or 
otherwise. 

(2) in this Chapter, rhe tejm ‘ fc seller” includes .my person 
who is in the position of a seller, .is, for instance, an agent ot the 
seller to whom the bill of lading has been indorsed, or a consignor 
or agent who has himself paid, or is directly responsible for, the 
price. 

46. (J) Subject to the provisions of this Act and of any law 
for the time being in force, notwithstanding 
Unpaid sellers ^ ^ c p^p^y i n the goods may havf 

passed to the buyer, the unpaid sdler ot 
goods, as such, has by implication of law— 

(a) a lien on the goods for the price while he is in posse¬ 

sion of them; 

(b) in case of the insolvency of the buyer a right of .stop 

ping the goods in transit after he has parted with th« 
possession of them; 

(c) a right of re-sale as limited by this Act. 

(2) Where the property in goods has not passed to the buyn 
the unpaid sdler has, in addition to his other remedies, a right ot 
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wit hho l din g delivery similar to and oo-eileniive with hb rights cl 
Ben and stoppage in transit where the property has passed to the 
buyer. 

Unpaid teller's lien. 

47. (J) Subject to the provisions of this Act, the unpaid 

Seller's lien. *elkr of goods who is in possession of them 

is entitled to retain possession of them until 
payment or tender of the price in the following cases, namely j— 

(a) where the goods have been sold without any stipulation 
os to credit; 

(f>) where the goods have been sold on credit, but the term 
of credit has expired; 

(0 where the buyer becomes insolvent. 

(2) The idler may exercise his right of lien notwithstanding 
that he is in possession of the goods as agent or bailee for the 
buyer. 

48. Where an unpaid sellci has made pari delivery of the 
goods, he mav exercise his right of lien on the remainder, unless 

Part delivery such part delivery has been made under 

such circumstances as to show an agree¬ 
ment to waivr the lien. 

49. (/) The unpaid seller nf goods loses his lien thereon— 

(a) when he delivers the goods to a carrier ur other bailee 

fur the purpose of transmission to the 
Termination ot lien. j )U y cr without reserving the right ot disposal 

of the goods; 

(b) when the buyer m his agent lawfully obtains posses¬ 
sion of the goods; 

(<■) by waiver thereof. 

(2) The unpaid seller of goods, having lien thereon, does not 
lose his lien by reason only that he has obtained a decree for the 
price of the goods. 

Stoppage in transit. 

50. Subject to the provisions of the Act, when the buyer of 
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goods becomes insolvent, the unpaid seller who has parted with 
the possession of the goods has the right of 
^wgM at stoppage m topping them in transit, that is to say, 

he may resume possession of the goods as 
long as they are in the course of transit, and may retain them until 
payment or tender of the price. 

51. (1) Goods are deemed to be in course of transit from 
the lime when they are delivered to a 
Duration of transit! carrier or other bailee for the purpose of 
transmission to the buyer, until the buyer 
or his agent in that behalf takes delivery uf them from such carriei 
or other bailee. 

(2) If the buyer or hi* agent in that hchali obtains delnen 
of the goods before their arrival at the appointed destination the 
transit is at an end. 

(i) If, after the arrival of the goods at the appointed desti¬ 
nation, the carrier or other bailee acknowledges to the huver m 
his agent that he holds the goods on his behalf and continues in 
possession of them as bailee for the buyer or his agent, the transit 
is at an end and it is immaterial that a further destin.itir n tor llie 
goods may have been indicated by the buyer 

(4) It the goods are rejected by the huyti and the samci 
or other bailee eontinues in possession ol them, the transit is not 
deemed to he at an end even if the sellei has refused lo receive 
them bark. 

(5) When goods arc dehveied to a ship chartered by tlu 
buyer, it is a question depending on the circumstances nt the 
particular case whether they are in the |iossession ol the mastn 
as j carnet or as agent uf the buyci. 

(6) Where the earner or other bailee wrongfully refuses to 
deliver the goods to the buyer or bis agent in that behalf, ihr 
transit is deemed to be at an end. 

(7) Where part delivery of the goods has been made to the 
buyer or his agent in that behalf, the remainder of the goods may 
be stopped in transit, unless such part delivery has been given in 
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web circumstances as to show an agreement to gi\e up possession 
of the whole of the goods. 

52. (1) The unpaid sellei may exercise his right ut stoppage 
in transit either by taking actual possession of the goods, or by 
giving notice of his claim to the earner or 

uHm n S m olher b,ulee ,n whose P 0 '*'*'® the ituods 
jrc Such notice ma> be given either to 
the person in actual possession of the goods 01 to his piincipal. 
In the latter case the notice, to he effectual, shall be given at such 
time and in such circumstances that the principal, by the exerose 
of reasonable diligence, may communicate it to his scivant or agent 
in time to prevent a delivery to the buyei. 

(2) When notice ol stoppage in tiansil is given by the seller 
to the earner oi olhci bailee in possession of the goods, he shall 
re-delivcr the goods to, or according to the direction oi, the seller. 
The expenses oi such u-ddivei) shall be home bv the sellei. 


ham fa by buyr and \dln 


53. (J) Subject to the provisions of this ad, the unpaid 
selld's right ot lien rn stoppage in transit 
is not affected by .inv wlc or othei disposi¬ 
tion ol the goods which the buver may 
have made, unless iht siller has assented theictu: 


LUect ot subsalt or 
pledge b\ huvci 


Pimided (hat wheic a document oi title to goods his been 
issued or lawfully tiansfcried to anv pnson as buyei oi owner 
of the goods, and that person transfers the document to a person 
who takes the document in good failh and for cnn&idciaticn, then, 
if such last mentioned transfei is as by wav ol salt, the unpaid 
seller's right ot lien oi stoppage m transit is (Ideated, and, it such 
last mentioned transfer was b> was of pledge or othei disposition 
for value, the unpaid seller's right of lien or stoppage in transit 
can onlv be exercised subject In the rights of the transferee 

(2) Where, the transfer is bv way of pledge, fht unpaid teller 
may require the pledge to have the amount secured bv the pledge 
satisfied in the first instance, as far as possible, out of anv Other 
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goodi or securities of the buyer in the hands of the $edgee and 
available against the buyer. 

54. (1) Subject to the provisions of 
this section, a contract of sale is not 
rescinded °liy*Ben*or rescinded by the mere exercise by an un- 

noppage in itruat paid seller of his right of lien or stoppage 

in transit. 

(2) Where the goods are of a perishable nature, or where 
the unpaid seller who has exercised his right of lien or stoppage in 
transit gives notice to the buyer of his intention to khnU, the 
unpaid seller may, if the buyer docs not, within a reasonable time, 
pay or tender the price, re-sell the goods within a reasonable 
time and recover from the original buyer damages for any loss 
occasioned by his breach of contract, hut the buyer shall not be 
entitled to any profit which may occur on the re-sale. If such 
notice is not given, the unpaid seller shall not be entitled to recover 
such damages and the buyer shall he entitled to the profit, if an>. 
on the re-sale. 

(3) Where an unpaid seller who has exercised his right nt 
lien or stoppage in transit re-sells the goods, the buyer acquires 
i good title thereto as against the original buyei, notwithstanding 
that no notice of the re-sale has been given to the original buyer 

(4) Where the seller expressly reserves a right of re-sale in 
case the buyer should make default, and, on the buyer making 
default, re-sells the goods, the original contract of sale is therehv 
rescinded, but without prejudice to any claim which the sclle 
may have for damages. 


CHAPTER VI 

Suits for Brands of the Contract 

55. (/) Where under a contract of the sale the property m 
the goods has passed to the buyer and the buyer wrongful!) 

* neglects or refuses to pay for the good> 
Suit fa pnee. according to terms of the contract, tht 
idler may sue him for the price of the goods. 
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(2) Where under a contract of sale the price it payable on 
a certain day irrespective of delivery and the buyer wrongfully 
neglects or refuses to pay such price, the seller may sue hi p * for 
the price although the property in the goods has not passed and 
the gpods have not been appropriated to the contract. 

% Where the buyer wrongfully 
neglects or refuses to accept and pay for 
the goods, the seller may sue him for 
damages for non-acceptance. 

57. Where the seller wrongfully 

neglects or refuses to deliver the goods to 
the buyer the buyei may sue the seller for 
damages for non-delivery. 


Damages for 
accepts nee. 


Damages for non¬ 
delivery. 


58. Subject to the provisions of Chapter 11 of the Specific 
Relief Act, 1877, in any suit for breach of contract to deliver 
specific or ascertained goods, the Court 
anet"^ 6 po * onn ’ may, if it thinks fit, on the application of 
the plaintiff, by its decree direct that the 
contract shall be performed specifically, without giving the 
defendant the option of retaining the goods on payment of 
damages. The decree may be unconditional, or upon such terms 
and conditions ns to damages, payment of the price or otherwise, 
as the Court may deem just, ami the application of the plaintiff 
may hr made al any time before the decree. 

W. (I) Where there is a breach of warranty by the seller, 
or where the buyer elects oi is compelled 
^r tnfdv f or brush tQ trwt aQ y breach of condition on the 
part of the seller as bieach of warranty* 
the buyer is not by reason only of such breach of warranty 
entitled to reject the goods; but he may- 

fir) set up against the seller the breach of warranty in 
diminution of extinction of the price; or 


(4) sue the seller for damages foi breach of warranty. 

(2) Hie fact that a buyer has set up a breach of warranty in 
diminution or extinction of the price does not prevent him from 
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luing for the ume breach of warranty if he has suffered further 
damage. 

60. Where either party to a contract of sale repudiates the 

contract before the date of delivery, the 
Repudiation of con other may either treat the contract as 
before doe dote, subsisting and wait till the date uf delivery, 
or he may treat the contract as rescinded 
and sue for damages for the breach. 

61. (1) Nothing in this Act shall affect the right of the 

Interest by wav of seller or the buyer to recover interest or 

damage' and ipaial special damages in any case where by law 
‘k“ u * w ' interest or special damages may be recover¬ 

able. or to recover the money paid where the consideration for 
the payment of it has failed. 

(2) In the absence of a contract to the contrary, the Court 
may award interest at such rate as it thinks fit on the amount of 
the price— 

i 

(a) to seller in a suit by him for thr amount of the price— 
from the date of the tender of the goods or from the 
date on which the price was payable; 

(b) to the buyer in a suit by him for the refund of the 
price in a case nf breach of the contract on the part 
of the seller—from thr date on which the payment 
was made. 


CHAPTER VII 


62. Where any right, duty or liability would arise under a 
j m contract of sale by implication of law, it 

pfiad terns sod mn may be negatived or varied by express 

dldom. agreement or by the course of dealing 

between the parties, or by usage, if the usage is such as to bind 
both parties to the contract. 
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a question of 
fact. 

Auction sale. 


61. Where in this Act any reference is made 
to a reasonable time, the question what is a 
reasonable time i& a question of fact 

64. In the case of a sale by auction— 


(1) where goods are put up fur sale in lots, each lot is (intna 
facie deemed to be the subject of a separate contract of 
sale; 


(2) the sale is complete when the auctioneer announces its 
completion by the fall of the hammer or in other 
customary manner; and, until such announcement is 
made, any bidder may retract his bid; 

(3) a right to bid may be reserved Lxpressly by or on behalf 
of the sellei and, where such right is expressly so 
reserved, hut not otherwise, the seller or any one person 
on his behalf may, subject to the provisions hereinafter 
contained, bid at the auction ; 


(4) where the sale is nut notified to lie subject to a right 
to hid on behalf of the seller, it shall not be lawful for 
the seller to bid himself or to employ any person to bid 
.it such sale, or for the auctioneer knowingly in take 
any bid from the seller or any such person; and any 
sale cor travelling this rule mav be treated as fraudulent 
by the buyer; 


(5) the s.dc may be notified to be subject to a reserved or 
upset price: 


(6) if tlir seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 

65. Chapter VII of the Indian Contract Act, 

^ epea *‘ IS72. ii herrby repealed. 

66. ft) Nothing in this Act or in any repeal 

Savings. effeiled thereby shall aflcct or be deemed to 

iffcct— 


(a) any right, title, interest, obligation or liability already 

acquired, accrued or incurred before the commence* 
ment of this Act, or 

(b) any legal proceedings or remedy in respect of any such 

right, title, interest, obligation or liability, or 

(c) anything done or suffered before the commencement of 
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The Indian Partnership Act, 1932 

(IX of 1932) 

[Puaad by the Indian LafMatnre] 

(Received the assent of the Governor-General on the 
8th April, 1932.) 

An Act to define and amend the law relating to partnership. 

Whereas it is expedient to define and amend the law relating 
to partnership; It is hereby enacted as follows 


CHAPTER I. 


1. (») This Act may be called the Indian 
m>nt Partnership Act, 1032. 

(n) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas. 


(hi) It shall come into forcr on the 1st day of October, 1932, 
except section 60, which shall come into fora 1 on the 1st day of 
October, 1933. 


2. In this Act, unless there is anything repug- 
Definition nant in the subject or context,— 

{a) an “act of a firm” means any act or omission by all the 
partners, or by any partner or agent of the firm which 
gives rise to a right enforceable by or against (he 
firm i 


(b) “business" includes every trade, occupation and 

profession; 

(c) "prescribed" means prescribed by rules made under 

this Act; 

(d) "third party” used in relation to a firm or to a partner 

therein means any person who is not a partner in the 
fiim; and 
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(r) expressions used but not defined in this Act, and defined 
in the Indian Contract Act, 1872, shall have the 
meanings assigned to them in that Act. 

3. The unrepealed provisions of the Indian 
Contract Act, 1B72, save in so far as they are 
inconsistent with the express provisions of this 
Act, shall continue to apply to firms. 

CHAPTER 1L 

The Nature of Partnership 

4. “Partnership” is the relation between 
persons who have agreed to share the profits of 
a business carried on by all oi any of them acting 
for all. 

Persons who have entered into partnership with one another 
arc iailed individually “partners” and collectively “a firm” and 
the came under which their business is tarried on is called the 
“firm name.” 

5. The relation of partnership arises from contract and not 
from status; 

ocat^bystatus ant ^ * n Particular, ihe members of a Hindu 
undivided family carrying on a family business as 
such, or a Burmese Buddhist husband and wife carrying on business 
as such, are not partners in such business. 

ft. In determining whether a group of persons is or is not a 
Mode of deter ® rln » or whether a person is or is not a partner 
mining ons tence ‘ n a Arm, regard shall be had to the real relation 
of partnership. between the parties, as shown by all relevant facts 
taken together. 

Explanation L—'The sharing of profits or of gross returns 
arising from property by persons holding a joint or common 
interest in that property does not of itself make such persons 
partners. 

Explanation l— 1 The receipt by a person of a share of the 
profits of a business, or of a payment contingent upon the earning 
of profits or varying with the profits earned by a business, does 


IX of 1872. 


Application of 
provisions of 
Act IX of 1872. 


Definition of 
“partnership" 



“film name" 
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not of itself make him a partner with the persons carrying on the 
business; 

and, in particular, the receipt of such share or payment- - 

(a) hy a lender of money to persons engaged or about to 

engage in any business, 

( b) by a servant or agent as remuneration, 

(c) by tin. widow nr (.hild of a deceased partnti, as annuity, 

or 


(d) by a previous owner nr part owner of the business, as 
umsidcratkm for the sale of the goodwill or share 
thereof, 

does not of itself make the receiver a partner with the persons 
carrying on the business. 

7. Where no provision is made by contract between the 
Partnership partners for the duration of their partnership, or 
atw iM* lor the determination of their partnership, the 

partnership, is “partnership at will." 


Particular 

partnership. 


8. A person may become a partner with 
another person in particular adventures or under¬ 
takings 


CHAPTER Ill 

Relation of Partners to one another 

9. Partners are bound to curry on the business of the firm to 
the greatest common advantage, to be just and 
faithful to eaih other, and to render true actounts 
and full information of all things affecting the 
firm to any partner or his legal representative. 

Dutytoindem- 10. Every partner shall indemnify the firm 
nify for loss for any loss caused to it by his (raud in the conduct 
caused by fraud. 0 f business of the firm, 

11. (i) Subject to the provisions of this Act, the mutual rights 
Detamuntiopiof and duties of the partners of a firm may be 
Jpartwriby^ 5 determined by contract between the partners, and 
contract between such contract may be express or may be implied 
thepartoen. by a course of doling. 

Such contract may be varied by consent of all the partners, 
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and such consent may be express or may be implied by a course 
of dealing. 

(ii) Notwithstanding anything contained in section 27 of the 
Indian Contract Act, 1872, such contracts may 
provide that a partner shall not carry on any 
business other than that of the firm while he is 

12. Subject to contract between the 
partners— 

(a) every partner has a right to lake part in the conduct 

of the business; 

( b ) every partner is bound to attend diligently to his duties 

in the conduct of the business ; 

(c) any difference arising as to ordinary matters connected 

with the business may be decided by a majority of 
the partners, and every partner shall have the right 
to express his opinion before the matter is decided hut 
no change may he made in the nature of the business 
without the consent of all the partners; and 

(d) every partner has a right to have access to and to 

inspect and copy any of the books of the firm. 
Mutual rights H- Subject to contract between the 

•nd liabilities. pari nt rs- - 

(a) a partner is not entitled tu receive remuneration for 
taking pari in the conduct of the business; 

(i) the partners are entitled to share equally in the profits 
earned, and shall contribute equally to the losses 
sustained by the fiim ; 

(c) where a partner is entitled to interest on the capital 

subscribed by him such interest shall be payable only 
out of profits; 

(d) a partner makirg, for the purposes of the business, any 

payment or advance beyond the amount of capital he 
has agreed to subscribe, is entitled to interest thereon 
at the rate of six per cent, per annum ; 

(r) the firm shall indemnify a partner in respect of payments 
made and liabilities incurred by him— 

(r) in the ordinary and proper conduct of the business, 

and 

(ii) in doing such act, in an emergency, ‘for the purpose 


Agreements in 
restraint of 
trade. 

a partner. 

The conduct of 
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of protecting the firm from loss, as would be done 
by a person of ordinary prudence, in his own case, 
under similar circumstances; and 
(/) J partner slull indemnify the firm for any loss caused 
to it by his wilful neglect in the conduct of the busi¬ 
ness of the firm. 

14. Subject to contract hetween the partners, the property 
nf the firm includes idl property and rights and interests in pro- 
The property of originally brought into ihc stock of the firm, 

the film. nr acc l u i rc( l by purchase or otherwise, by or for 

the firm, or for the purposes and in the course 
of the business of the firm, and includes also the goodwill ot the 
business. 


Unless the contrary intention appears, property and rights and 
interests in property acquired with money belonging to the firm 
are deemed to have been acquired for the firm. 

15. Subject to contract between the partners, 
Application of the property of the firm shall be held and used 
the property of bv the partners exclusively for the purposes of the 
busing 


Personal profits 1(>. Subject tu contract 

JrtnaJ partners- 


between the 


(a) if a partner derives any pioiil foi himself from any 
transaction of the firm, or from the usv of the property 
or business connection of the firm or the firm name, 
he shall account for that profit and pay it to the 
firm; 


(ft) if a partner carries on any business of the same native 
as and competing with that of the firm, he shall 
account for and pay to the firm all profits made by 
him in that business. 


17. Subject to contract between the partners,— 

(a) where a change occurs in the constitution of a firm, the 
Righta and duties mutual rights and duties of the partners in the 
reconstituted firm remain the same as they were 
thefina immediately before the change, as far as may be; 

(ft) where a firm constituted for a fixed term continues to 

After the expiry CJrry on a * ler ^e ^P ir y of that term, 

of the term of the mutual rights and duties of the partners 

the film, and remain the same as they were before the expiry. 
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so far as they may be consistent with the incidents of partnership 
at will; and 

(c) where a firm constituted to carry out one or more 
where a ^; ft Tl ai adventures or undertakings carries out other 
nniUrtaKup ut adventures or undertakings, the mutual rights and 
cairied out. duties of the partners m respect of the other 
adventures or undertakings are the same as those in respect of the 
original adventures or undertakings. 


CHAPTER IV 

Relations of Partners to Third parties 

18. Subject to the provisions of this Act, a 

agent of the ** partner is the agent of the firm for the purposes 
ftan, of the business of the firm. 

19. (i) Subject to the provisions of section 22, the act of a 

Im lied authority P tlrtncr w ^ lc h is done to carry on, in the usual 
of partner as way, business of the kind carried on hy the firm, 
agent of the binds the firm. 

® rB1, The authority of a partner to bind the firm 

conferred by this section is called his “implied authority.” 

(i/) In the absence of any usage or custom of trade to thr 
contiary, the implied authority of a partner dues not empower 
him to 

(a) submit dispute relating to the business of the firm to 

arbiliatinn, 

( b) open a banking account on behalf of the firm in his own 

name, < 

(c) compromise or relinquish any claim or portion of a 

claim by the firm, . , 

(</) withdraw a <>uit oi proceeding filed on behalf of the 
firm, - 

(e) admit any liability in d suit or proceeding against the 
firm, * ^ 

(/) acquire immoveable property on behalf of the firm, 

(g) transfer immoveable property belonging to the firm, or 
(A) enter iuto partnerhip on behalf of the firm. 
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Extension and 20 The partners in a firm may, by contract 

partner^ 0 implied ktween P artnL>r& > extend or restrict the implied 
authority. authority oi ary partner. 

Notwithstanding any such restriction, any act done by a 
partner on behalf of the firm which falls within his implied 
authority binds the firm, unless the person with whom he is dealing 
knows of the restriction or does not know or believe that partner 
to be a partner. 


21. A partner has authority, in an emergency, to do all such 

Partner's autho- acts tor the purpose of protecting the firm from 

rityman loss as would be done by a person of ordinary 

emergency. prudence, in his own case, acting under similar 

circumstances, and such acts bind the firm. 

22. In order to hind a firm, an act m instrument done or 

executed by a partner or other person on behalf 

aettotend°firm ^ L> ^ im be done or executed in the firm 
name, or in an) other manner expressing or 
implying an intention to bind the firm. 

23 An admission or representation made by a partner concern- 
Effect of admis 1nt * a ^ l * r s of the firm is evidence against the 

sums by a firm, if it is made in the ordinary course of 

partner. business. 

24. Notice to a partner who habitually acts in the business 

Effect of notice firm of any matter relating to the affairs 

to acting of tht firm operates as notice to the firm, except 

partner. in the cjse of .i fraud on the firm committed by 

or with the consent of that partner. 

25. Every partner is liable, jointly with all the other partners 

Liability of a and also severally, for all acts of the firm done 

ofthefinn ^ while he is a partner. 

2tf. Where, by the wrongful act or omission of a partner acting 
in the ordinary enurse of the business of a firm. 
Liability of the nr with the authority of his partners, loss or injury 
SractsofT 118 caused to any third party, or any penalty is 
partner. incurred, the firm is liable therefor to the same 

extent as the partner. 

27. Where— 

Liability of (a) a partner acting with his apparent authority 

SSSji/milhi receives money or property from a third party and 

byporinen. misapplies it, or 

«. ft 
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(£) t firm in the course of its business receives 
money or property from a third party, and the money or property 
is misapplied by any of the partners while it is in the custody of 
the firm, the firm is liable to make good the loss. 

28. (r) Any one who by words spoken or written or by 
conduct represents himself, or knowingly permits himself to be 
represented, to be a partner in a firm, is liable as a partner in that 

firm to any one who has on> the faith of any such 
m *~ representation given credit to the firm, whether 
the person representing himself or represented to be partner does 
or docs not know that the representation has reached the person 
so giving credit. 

(») Where after a partner's death the business is continued 
in the old firm name, the continued use of that name or of the 
deceased partner's name as a part thereof shall not of itself make 
his legal representative or his estate liable for any act of the firm 
done after his death. 

29. (1) A transfer by partner of his interest in the firm, 

either absolute or by mortgage, or by the creation by him of a 
Rights of tram- c h ar g c on such interest, does not entitle the 
face of a transferee, during the continuance of the firm, in 

partner's interest, interfere in the conduct of the business, or to 
require accounts, or to inspect the books of the firm, but entitles 
the transferee only to receive the share of profits of the transferring 
partner, and the transferee shall accept the account of profits 
agreed to by the partners. 

(2) If the firm is dissolved or if the transferring partner ceases 
to be partner, the transferee is entitled as against the remaining 
partners to receive the share of the assets of the firm to which 
the tranferring partner is entitled, and, for the purpose of ascertain¬ 
ing that share, to an account as from the date of the dissolution. 

(7) A person who is a minor according to the law to 
Minon admitted * lL “ subject may not be a partner in a 

tothe benefits firm, but, with the consent of all the partners for 

of partnership. the time being, he may be admitted to the benefits 

of partnership. 

(2) Such minor has a right to such share of the property and 
of the profits of the firm as may be agreed upon, and he may have 
access to and inspect and copy any of the accounts of the firm* 
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(3) Such minor's share is liable for the acts of the firm, but 
the minor is not personally liable for any such art 

(4) Such minor may not sue the partners for an account or 
payment of his share of the property or profits of the firm, save 
when severing his connection with the firm, and in such case the 
amount of his share shall be determined by a valuation made at 
far as possible in accordance with the rules contained in section 4H: 

Provided that all the partners acting together or any partner 
entitled to dissolve the firm upon notice to other partners may 
elect in such a suit to dissolve the firm, and thereupon the Court 
shall proceed with the suit as one for dissolution and for settling 
accounts between the partners, and the amount of the share of the 
minor shall be determined along with the shares of the partners. 

(5) At any time within six months of his attaining majority, 
or of his obtaining knowledge that he had been admitted to the 
benefits of partnership, whichever date is later, such person may 
give public notice that he has elected to become or that he has 
elected not to become ? partner in the firm, and such notice shall 
determine his position as regards the firm 

Provided that if he fails to give such notice, he shall become 
a partner in ihe firm on the expiry of the said six months. 

(6) Where any person has been admitted as a minor to the 
benefits of partnership in a firm, the burden of proving the fact 
that such person had no knowledge of such admission until a 
particular date after the expiry of six months of his attaining 
majority shall lie on the persons asserting that fact. 

(7) Where such person becomes a partner,— 

(a) his rights and liabilities as a minor continue up to the 

date on which he becomes a partner, but he also 
becomes personally liable to third parties for all acts 
of the firm done since he was admitted to the benefits 
of partnership, and 

(b) his share in the property and profits of the firm shall 

be the share to which he was entitled as a minor. 

(fi) Where such person elects not to become a partner,— 

(a) his rights and liabilities shall continue to be those of a 
minor under this section up to the date on which he 
gives public notice, 
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(4) his share shall not be liable for any acts of the firm done 
after the date of the notice, and 
(c) he shall be entitled to sue the partners for his share of 
the property and profits in accordance with sub¬ 
section' (f) 

(9) Nothing in sub-sections (7) and (A) shall affect the provi¬ 
sions of section 2B. 


CHAPTER V 


Incoming sad outgoing partners 


of a partner. 


31. (7) Subject to contract between the partners and to the 
provisions of section 30, no person shall be 
introduced as a partner into a firm, without the 
consent of all the existing partners. 

(2) Subject to the provisions of section 30, a person who is 
introduced as a partner into a firm docs not thereby become liable 
for any act of the firm done before he became a partner. 

32. (7) A partner may retire-- 
Retirement of 


partner. 


(a) with the consent of all the other partners, 
(4) in accordance with an express agreemert by the partners. 


(r) where the partnership is at will, by giving notice in 
writing tn all the other partners of his intention to 
retire. 

(2) A retiring partner may he discharged from any liability to 
any third party for acts of the firm done before his retirement by 
an* agreement made by him with such third party and the partners 
of the reconstituted firm., and such agreement may be implied 
by a course of dealing between such third party and the reconsti¬ 
tuted firm after he had knowledge of the retirement. 

(i) (Notwithstanding the retirement of a partner from a 
firm, he and the partners continue tn he liable as partners to 
third parties for any act done by any nf them which would have 
been an act of the firm if done before the retirement, until public 
notice is given of the retirement. 

Provided that a retired partner is not liable to any third party 
who deals with the firm without knowing that he was a partner. 
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(^) Notices under sub-section (?) may be given by the retired 
partner nr by any partner of the reconstituted firm. 

Jk (7) A partner may nut be expelled from a firm by any 
majority of the partners, save in the exerdse 
a^partner 111 P 0WLrs widwicd hy contract 

between the partncis. 

(2) The provision of sub-sutions (2), l?) and (4) ol 
section .52 shall apply to an expelled partner »h ll he were a 
retULil partner. 

34. (/) Whric a j'.irtncr in a linn is jdiurlicated .u msolvent 
h 1 aascs to k j a pjitiler rm the date on which 
i"r;!: c,,rv nf ,l the order of adjudication is made, wild In r ui 
iv«. Ik firm is thereby in >nl\ul. 

(2) Where umlcr a contuct between thi pailmi< the firm 
is nr i dissolved hy the adjudication n\ a partacr as au insolvent 
♦hi ./tau id .» partner so adjudicated is n it liahle fir any act 
oi the firm nul flic firm is not liable bn any act nl the m.ulvent, 
dom jjIli tin- dale (>n which the order of adjudication is mule. 

"*3. Where under a contuct between *hc paitneis Lhc firm 
Liabilityn£ ,s lvJ hy the death of a partner, the 

estateotde- ss , ,ife of a deceased pirp cr is not liable for any 

ceased partner. ,i. t ril the firm dunt alien Ins death. 

36. (/) An outgoing partner may c.irry on a business 
Rights ot out- cumpeling with that of the Him and he may 

going partner to iU | V( . r ( |sc hllsim &S, hilt, subjrct to contract 

carry an com- 9 

peting business, fo lontrary he mav not i ~ 

(tf) use the firm name, 

(/>) icprcsuit himself as tanking on the business of die 
firm, or 

(c) solicit the custom of pci tons who were dealing with 
the firm before he ceased to be a partner. 

(2) A partner any make an agreement with his partners that 
on ceasing to be a partner he will not Larry on any business 
similar to that of the firm within a specified 
i^ndnfoftnde. P cr,0t * OT within specified local limits: and, not¬ 
withstanding anything contained in section 27 
of the Indian Contract Act, 1872. such agreement shall be valid 
if the restrictions imposed are reasonable. 
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37. Where any member of a firm has died or otherwise 

Right of out- ceased to be a partner, and the surviving or 

continuing partners carry on the business of the 
to share sub- firm with the property of the firm without any 

sequent profits, final settlement of accounts as between them 

and the outgoing partner or his estate, then, in the absence of a 
contract to the contrary, the outgoing partner or his estate is 
entitled at the option of himself or his representatives to such 
share of the profits made since he ceased to be a partner as may 
be attributable to the use of his share of the property of the firm 
or to interest at the rate of six per cent, per annum on the amount 
of his share in the ^Property of the firm; 

Provided,that where by contract between the partners m 
option is given to surviving or continuing partners to purchase 
the interest of a deceased or outgoing partner, and that oplion 
is duly exercised, the estate of the deceased partner or the outgoing 
partner or his estate, as the case may be, is not entitled to any 
further or other share of profits; but if any partner assuming 
to ad in exerdse i of the option does not in all material respects 
comply with the terms thereof, he is liable to account under the 
foregoing provisions of this section. 

38. A continuing guarantee given to a firm, or to a third 
Revocation of party j n respect cif transactions of a firm, is, in 

the absence of agreement to the contrary, 
change in firm, revoked as to future transactions from the date 
of any change in the constitution of the firm. 


CHAPTER VI 

Dissolution of i Firm 


39. The dissolution of a partnership between all the partners 
Dissolution of a firm is called the "dissolution of the 
of a fim. firm”, 


40. A firm may be dissolved with the consent of all the 
by partners or in accordance with a contract between 
agreement. the partners. 


41. A firm is dissolved j— 


Compulsory 


(a) by the adjudication of all the partners or 
of all the partners but one as insolvent, or 
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(6) by the happening of any event which makes it unlaw¬ 
ful for the business of the firm to be carried on or 
for the partners to carry it on in partnership: 
Provided that, where more than one separate adventure or 
undertaking is carried on by the firm, the illegality of one or 
more shall not of itself cause the dissolution of the firm in respect 
of its lawful adventures and undertakings. 

41 Subject to contract beLween the partners a firm is 
Dissolution on dissolved 

the happening /g) CO iistiltalcd for a fixed term, by the 

ot certain . . 

mnfingrnfiM- expiry oi that 

(£) if constituted to more adventures or 

undertakings, by ; 

(r) by the death of a parte 
( d ) by the adjudication of a 

43. (/) Where the partnership is at be 

Dissolution by dissolvcd 'V “"V P arlncr S ivin B 

notice of partner- t«i all the other partners of his^'^^^^^H 

ship a! wilL dissolve the firm. 

(2)The firm is dissolved as from the date mentioned in the 
notice as the date of dissolution or, if no date is so mentioned as 
from the date of the communication of llie notice. 


44. At the suit of a partner, the Court may dissolve a firm 

Dissolution by on any of the following grounds, namely:— 
the Court. 

(a) that a partner has become of unsound mind, in,which 
case the suit may be brought as well by the next 
friend of the partner who has become of unsound 
mind as by any other partner; 

(i b ) that a partner, other than the partner suing, has become 
in any way permanently incapable of performing his 
duties as partner; 

(c) that a partner, other than the partner suing, is guilty 

of conduct which is likely to affect prejudicially the 
carrying on of the business, regard being had to the 
nature of the business; 

(d) that a partner, other than the partner suing, wilfully 

or persistently commits breach of agreements relating 
% to the management of the affairs of the firm or the 
conduct of its business, or otherwise so conduct* 
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himself in mutters relating La the business that it n 
not reasonably practicable far the otha pailnus to 
carry on the business in partnership with him , 

(e) that a partner, other than the partner suing, has in any 
way transferred th: whole of Ins intcitst ui the firm 
to a thud party, or has allowed his share to be dnn»td 
under the provisions in rule 49 of Oidei XXI ot the 
First Schedule to the Cult oi Civil I’i null ire, 
1908, or has allowed it to Lt sold m the mows ot 
an ears of land-reumue m ol an ujes rcuneiibk as 
arrears of landdl^Bi” due nv tile partnei ; 

(/) that the hu^^^^HKrm cannot he euiritd ui sivc 
at i 

U) 


d which renders it pisl ind iblt 
should tx dissnhtd 

hstand'na the dissolution il a him, ihe 
"partntts antinut to be Jitbk as sulH tn thnl 
Mbne paitits lor .ins ait clone by any nt them uhiJi 
ISsnlution would hjve Iill n an ait ol the him it rlum Utorc 
tHC dissolution, until public nn*iu is yun ol the dissolution 
Provided that the estate of a pirlnu who dies, o \ hi »s 
adjudicated jn insolvent, oi nt a partner who, not hj\ii«, ui 
known to the person deabng with the firm to he a pinna el ires 
from the firm, is not liable under this ectum lor lets dom illci 
the date on which he ceases to be a partner 

(2) Notices unde- sub section ()) miv be gi\ei In niy 
partnei. 

46 On the dissolution of a firm every partner or his upu- 
Righl ot partners 4cnlltlVL 1S untied, as against all the oilier 

to hisebusiness partners oi then upiLsintalms, to hast the 

wound up after propel 1) oi the firm applied ui paymenL ol the 

dissolution. debts and liabilities of the firm, and to have the 

surplus distributed among the partners or their representatives 
according to their rights 

47. After the dissolution of a firm the authority ot each 
Continuing paitne* to bind the firm, and the other mutual 

^ t nm frr ri ghts and obligations of the partners continue 

notwithstanding the dissolution, so far as may be 
winding up necessary to wind up the affairs of tfie firm and 
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to complete transaction begun but unfinished at the time of the 
dissolution, but not otherwise : 


Provided that the firm is in no case bound by the acts of a 
partner who has been adjudicated insolvent; but this proviso does 
not affect the liability of any person who has after the adjudica¬ 
tion represented himself or knowingly permitted himself to he 
represented as a partner of the insolvent. 


48. In settling the accounts of a firm after dissolution, the 
Mode of settle. following rules shall, subject to agreement by the 

p““»> i* **>?*«- . 


(a) Losses, including deficiencies 1 ^ capital, shall be paid 

first out of profits, next out pf capital* and, lastly, if 
necessary, by the partners individually + in* the propor¬ 
tions in which they wer~ entitled to sljgip x^ofi^ + 

* " % 4 

(b) The assets of the firm, including any sums "cAhtrKsiUi 

by the partners to make up deficiencies of'capital, 
.shall be applied in the following manner and 


order :— 


(/) in paying the debts nf the firm to third parties ; 

(«) in paying to each partner rateahly what is due to him 
from the firm for advances as distinguished from 
capital ; 

(///) in paying to each partner rateably what is due to him 
on account of capital; and 

(iv) the residue, if any, shall be divided among the partners 
in the proportions in which they were entitled to 
share profits. 

49. Where there are joint debts from the firm, and also 
Payment of firm sc P ara * c debts due from any partner, the property 
debts and of of the firm shall be applied in the first instance 
'separate debts, in payment of the debts of the firm, and, if there 
is any surplus, then the share of each partner shall be applied in. 
payment of his separate debts or paid to him. The separate 
property of any partnei shall be applied first in the payment of 
his separate debts, and the surplus (if any) in the payment^., 
the deljts of the firm, 

5th Subject to contract between the partners, the provm&» 
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Pound profits of clause ( 0 ) of section 16 shall apply to tranaac- 
anmd after tions by any surviving partner or by the repre- 
&olution ' sentatives of a deceased partner, undertaken after 
the firm is dissolve^ on account of the death of a partner and 
before its affairs haft been completely wound up: 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall affect 
his right to use the firm name. 

51. Where a partner has paid a premium on entering into 
partnership for a fixed termi and the firm is dissolved before the 
expiration of that term otherwise than by the 
JSLonprt. death of a partner, he shall be entitled to repay- 
mature dhsoln- ment of the premium or of such part thereof as 
tun. may be reasonable, regard being had to the terms 

upon which he became a partner and to the length of time during 
which he was a partner, unless— 

( 0 ) the dissolution is mainly due to his own misconduct, 
or 


(b) the dissolution is in pursuance of an agreement contain* 
iog no provision for the return of the premium or an} 
part of it. 

52. Where a contract creating partnership is rescinded ou the 
Sights where ground of the fraud or misrepresentation of any 
SltTSST P jrtlcs thereto, the party entitled to rescind 

cdfor fraud or Hi without prejudice to any other right, entitled— 
misrepresent 

fry linn 


( 0 ) to a lien on, or a right of retention of, the surplus or 
the assets of the firm remaining after the debts of thi 
firm have been paid, for any sum paid by him for 
the purchase of a share in the firm and for any capital 
contributed by him: * 

(b) to rank as a creditor of the firm in respect of any pay¬ 
ment made by him towards the debts of the firm; 
and 

M to be indemnified by the partner or partner guilty o( 
the fraud or misrepresentation against all the debts of 
the firm. 
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53. After a firm is dissolved, every partner or his representa* 

Bight to restrain ** vc ma ^’ m absence of a contract between 
from use of firm the pjrtners to the contrary, restrain any other 
name or firm partner or his representative from carrying on a 
property. similar business in the firm name or from using 

any of the property of tbe firm for his own benefit, until the 
affairs of the firm'have been completely wound up; 

Provided that where any partner or his representative has 
bought the goodwill of the firm, nothing in this section shall affect 
his right to use the film name. 

54. Partners may, upon or in anticipation of the dissolution 
of the firm, make an agreement that some or all of them will not 

carry on a business similar to that of the firm 
Agreements in witlnii a specified period or within specified local 
restraint □£ trade. ]i mits . am ] notwithstanding anything contained 
in section 27 of the Indian Contract Act, 1872, such agreement 
shall be valid if the restrictions imposed are reasonable. 

55. (/) In settling the accounts of a firm jfter dissolution, 

the goodwill shall, subject to contract between 
Sale of goodwill the partners, he included in the assets, and it may 
after dissolution. ^ so | c j c ; t |j Cl or A long other property l 

of the firm. 

(2) Where the goodwill of a firm is sold after dissolution. 

Rights of buyer 1 l ljrt,ler in ‘ l V c ‘ ,rr y fm J business competing with 
and seller of that nr the buyer and he may advertise such 

goodwill business, but, subject to agreement between him 

and the buyer, he may not— 

(<i) use the firm name, 

(A) represent himself as carrying on the business of the 
firm, or 

(r) solicit the custom oi persons who were dealing with 
the firm before its dissolution. 

(3) Any partner may, upon the sale of the goodwill of a firm, 

make an agreement with the buyer that such partner will not 
Agreements in carry on any business similar to that of the firm 

restraint of within a specified period or within specified local 

tnde> limits, and, notwithstanding anything contained 

in section 27 of the Indian Contract Act, 1872, such agreement 
shall be valid if the restrictions imposed are reasonable. 



CHAPTER Vll 

Registration of Firms 


56. The Governor-General in Council mav, by notification in 

Power to exempt 1 * lt (, f India, ( l llf£ t that the provisions 

from .T riT.iinn oj this Chapter sh.ill not apply to any provinie 
of this Chapter ni to .ny pait thereof in tht notificilHin 

57. (/) *1 he Local Governintnt may ap|mint Rcgislrais of 

lirnv tor the puiposes oi this Act, and may 

Appointment of ,* u JR || U >l{ L ^ within wliicli they shall c\citise 
Registrars 1 

then jovwis uni pirtuira their duties. 

(2) Lveiy Rtgisti ir sh.Ji he deemed to he a public sets int 
vsifhm the meaning ol section 21 of the Indian Pinal Code 

5S (/) The itgisli alum of a firm may lie effected it any time 
ny wilding hy post oi delivering to the Registrar 

Appkition of (| j ^ , 1U in w |„ l 1j ilU y nine of business of the 
ngistrjtion # 4 . 

in in is sainted oi pioposed 1o be situated, a state¬ 
ment in the presuibcd loim mil accompanied hv the picsuibcd 
tet, stating— 

(a) the turn nami, 

(b) the place nr piinupil plan oi business ol the iiitn 

(e) the names oi my othci placet when the firm caniLS on 
business, 

(if) the date when eieh part ci imned the fum, 

(c) the names in lull and permanent addresses of the pait- 
ners, and 

(/) the duration of the firm 

Tht statement shall be signed by .ill the narlnus, or by their 
agents specially authorised in this behall. 

(2) Each person signing the statement shall also verify it in 
the mar nci prescribed 

(J) A firm name shall not contain any of the following words, 
namely — 

“Crown,” “Fmpeioi,'’ “Empress,” “Empire”, “Imperial", 
‘King”, “Queen", “Royal", or words expressing or 
implying the unction, approval or patronage of the 
Crown or the Government of India or a Local Govern* 
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mcnt, except when the Governor-General in Council 
signifies his consent to the use of such words as part 
of the firm name by order in writing under the hand 
of one of the Secretaries of the Government of India. 


59. When the Registrar Ls satisfied that thr provisions of 


Registration. 


seel ion 5H have been duly (.(implied with, he shall 
record an enlry of the statement in a register 


called the Register of Firms, and shall file the statement. 


60. (7) When an alteration is made in the firm name or in 
the location of the principal place of business 

alterations in* J ,L Ri rtcre< f finn, J statement may be sent 

firm name and to the Registrar accompanied by the prescribed 
principal place fet, specifying the alteration, and signed and 
of business. veiified in the manner required under section 58. 

(2) When the Registrar is satisfied that the provisions of 
sub-section (1) have been duly complied with, he shall amend the 
entry relating to the firm in the Registci ot Firms in accordance 
with the statement, and shall file it along with the statement 
relating to the firm filed under section 59, 


ill. When a registered firm discontinue business at any 

Nothing of elm- P iacc ,)r be & ins t0 urr !' t,n hus,,ien al an Y P 1 "** 
in# and opening such place not being its principal place of business, 

of branches. any partner or agent ol the firm may send intima¬ 

tion thereof to the Registrar, who shall make a note of such intima¬ 
tion in the entry relating to the firm in the Register of Firms, 
and shall file the intimation along with the statement relating 
to the firm filed under section 59. 


62. When any partner in a registered film alters his name 
Nothing of oi pcrmjnert address, an intimation of the 

namS'Indad alteration may lie sent b\ anv partner or agent 

dren of partners, of the firm to the Registrar, who shall deal with 
it in the manner provided in section 61. 

6k (/) When n change occurs in the constitution of a 
registered firm any incoming, continuing or outgoing partner, and 
when a registered firm is dissolved any person 

diMgainand w ^° was a P artner immediacy before the dis- 
dusolution of solution, or the agent of any such partner or 

a firm. person specially authorised in this behalf, may, 

give notice to the Registrar of such change or dissolution, specify- 
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ing the date thereof; and the Registrar shall make a record of 
the notice in the entry relating to the firm in the Register of 
Finns! and shall file the notice along with the statement relating 
to the firm filed under section 59. 

(2) When a minor who has been admitted to the benefits of 
partnership in a firm attains majority and elects to become or 
Recording of n °i to ^ ccomc a P artncr > and the firm is then a 
withdrawal of registered firm, he or his agent specially autho- 

a minor. rised in this behalf, may give notice to the Regis¬ 

trar that he has or has not become a partner, and the Registrar 
shall deal with the notice in the manner provided in sub¬ 
section (7). 

64. (7) The Registrar shall have power at all times In rectify 

any mistake in order to bring the entry in the 
RedfficAtioxi m R c g^f cr n f Firms relating to any firm in con¬ 
formity with the documents relating to that firm 
filed under this Chapter. 

(2) On application made by all the parties who have signed 
any document relating to a firm filed under this Chapter, the 
Registrar may rectify any mistake in such document or in the 
record or note thereof made in the Register of Firms. 

65. A Court deciding any matter relating to a registered 

A mendment of ® rm ma y direct that the Registrar shall make 
Register by orderany amendment in the entry in the Register of 
of Court. Firms relating to such firm which is consequential 

upon its decision; and the Registrar shall amend the entry 
accordingly. 

66. (7) The Register of Firms shall be open to inspection 
Inspection of by any person on payment of such fee as may 

(2) All statements, notices and intimations filed under this 
Chapter shall be open to inspection, subject to such conditions 
and on payment of such fee as may be prescribed. 

67. The Registrar shall on application furnish to any person, 

any payment of such fee as may be prescribed, 
Grant of copies. a ^py certified under his hand, of any entry or 
portion thereof in Register of Firms. 

6B. (7) Any statement, intimation or notice recorded or 
noted in the Register of Firms shall, as against 
Rules of evidence an y by whom or on whose behalf such 
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statement, intimation or notice was signed, be conclusive proof 
of any fact therein stated. 

(2) A certified copy of an entry relating to a firm in the 
Register of Firms may be produced in proof of the fact of the 
registration of such firm, and of the content* of any statement, 
intimation or notice recorded or noted ihcrcin. 


69. (i) No suit to enforce a right arising from a contract or 
conferred by this Act shall he instituted in any Court by nr on 
behalf of any person suing as a partner in a firm 
J gainst the firm or any person alleged to be or 
to have been a partner in the firm unless the firm 
is registered and the person suing is or has been shown in tha 
Register of Firms as a partner in the firm. 

(2) No suit to enforce a right arising from a contract shall 
be instituted in any Court by or on behalf of a firm against any 
third party unless the firm is registered and the persons suing 
arc or have been shown in the Register of Firms as partners in 
the firm. 


(3) The provisions of sub-sections (1) and (2) shall apply 
also to a claim of set-off or other proceeding to enforce a right 
arising from a contract, hut shall not affect— 

(a) the enforcement of any right to sue for the dissolution 
of a firm or lor accounts of a dissolved firm, or any 
right or power to realise the property ol a dissolved 
firm, or 

(ft) the powers of an official assignee, receiver or Court 
under the Presidency-towns Insolvency Act, 19IJ9, or 
the Provincial Insolvency Act, 1920, to realise the pro* 
perty of an insolvent partner. 

(4) This section shall not apply— 

(a) to firms or to partners in firms which have no plaoe 
of business in British India, or whose places of business 
in British India are situated in areas to which, by noti¬ 
fication under section 55, this Chapter does not apply, 
or 

(ft) to any suit or claim of set-off not exceeding one 
hundred rupees in value which in the Presidency-towns, 
it not of a kind specified in section 19 of the Presidency 
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Small Cause Courts Act, 18H2 or outside the Presidency- 
towns, is not of a kind specified in the Second Schedule 
to the Provincial Small Cause Courts Act, 1887 or to 
any proceeding in execution or other proceeding 
incident'll to or arising from any such suit or claim. 

70. Any person who signs any statement, amending state¬ 
ment, notice or intimation under this Chapter containing any 
particular which he knows to be false or docs not believe to be 

true, or containing particulars which he knows 
Penalty for furni-to be incomplete or does not believe to be com- 
parti ’ plele, shall be puri&hablc with imprisonment 
which may extend to three months or with fine, 

or with both. 

71. ( 1) The Governor-General in Council may nuke rules 
prescribing the fees which shall acrompanv documents sent to 

the Registrar of Firms, or which shall be payable 
Power to make f 0|> inS pe C ti 0 n of documents in the custody of 
the Registrar of Firms, or for copies from the 
Register of Firms: 

Provided that such fees shall not exceed the maximum fees, 
specified in Schedule I. 

(2) The Local Government may make rules— * 

(a) prescribing the form of statement submitted under 
section % and of the verification thereof; 

(ft) requiring statements, intimations and notices under 
sections 60, 61, 62 and 63 to be in prescribed form, and 
prescribing the form thereof; 

{<*) prescribing the form of the Register of Firms, and the 
mode in which entries relating to firms are to he made 
therein, and the mode in which such entires are to be 
amended or notes made therein; 

(d) regulating the procedure of the Registrar when disputes 
arise; 

(<*) regulating the filing of documents received by the 
Registrar; 

(/) prescribing conditions for the inspection of original 
documents; 

(g) regulating the grant of copies; 

(A) regulating the elimination of registers and documents; 
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(») providing for the maintenance and form of an Index to 
the Register of Firms; and 

(/) generally, to carry out the purposes of this Chapter. 

(J) All rules made under this section shall be subject to the 
condition of previous publication. 

CHAPTER VIII 

SapplMMntnl 

72. A public notice under this Act is given— 

(a) where it relate to the retirement or expulsion of a partner 
from <i registered firm or to the dissolution of a 
pubtic ^fcc^ registered firm, or to the election to become or 
not to become a partner in a registered firm by 
a person attaining majority who was admitted as a miror to the 
benefits of partnership, by notice to the Registrar of Firms under 
section li3, and by publication in the local official Gazette and 
in at least one vernacular newspaper circulating in the district 
where the firm to which iL relates has its place or principal place 
of busircss, and 

(b) in any other case, by public.iti in in the local official 
Gazelle and in at least one vernacular newspaper 
circulating in the district where the fiin to which it 
relates has its place nr principal place of business. 

73. The enactments mentioned in Schedule II are hereby 

repealed to the extent specified iu the fourth 
loUinin thereof. 

74. Nothing in thi*. Act or any repeal effected ihercby shall 

Savings affect or be deemed to affect— 

{a) any right, title, interest, obligation or liability already 
acquired, accrued or incurred before the commencement 
of this Act, or 

(b) any right, title, interest, obligation or liability, or any¬ 

thing done or suffered before the commencement of 
this Act, or > 

(c) anything done or suffered before the commencetteitt of 
this Act, or 
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(d) any enactment relating to partnership not express! 
repealed by this Act, or 

(a) any rule of insolvency relating to partnership, or 
(/) any rule of law not inconsistent with this Act. 

SCHEDULE 1 

Maximum Feet 

[See sub-section 11) of section 71.] 


Document or act in respect of 
which the fee is payable. 

Statement under section 5B . . 

Statement under section 60 . . 

Intimation under section 61 . . 

Intimation under section 62 . . 

Notice under section 63 . . 

Application under section 64 . . 

Inspection of the Register of 
Firms under sub-section (1) 
of section 66. 

Inspection of documents relating 
to a firm under sub-section (2) 
of section 66. 

Copies from the Register of 
Firms. 


Maximum fee. 

Three rupees. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

One rupee. 

Eight annas for inspecting one 

volume of the Register. 

Eight annas for the inspection 
of all documents relating to 
one firm. 

Four annas for each hundred 
words or part thereof. 


SCHEDULE II 
Enactments Repealed 

( See section 73.) 


Year. 

No. 

Short title. 

Extent of repeal. 

1 

2 

3 

4 

1872 

K 

The Indian 

Contract Act, 

1872. 

The Burma Registra¬ 

Exception' 2 ft 3 
to Mction 27. 

The whole of 
Chapter XL 


Burma Act 

1920 

vra. 

tion of Business 

Names Act, 1920. 

The whole. 







The Negotiable Instruments 
Aet, 1887. 

(No. XXVI of 1881) 


An Act to define and amend the law relating to Promissory 
Notes, Bills of Exchange and Cheques. 

| As modified up to the 1st May, 1935. ] 

Whereas it is expedient to define and amend the law relating 
Preamble. to promissory notes, bills of exchange and cheques; 
It is hereby enacted as follows 


CHAPTER 1 


1. This Act may be called the Negotiable Instruments 
Short title. Act, 1881: 

It extends to the whole of British India; but nothing herein 
Tfv-al contained affects the Indian Paper Currency Act, 

Saving of usages 1*71, section 21, or affects any local usage relating 
relating to to any instrument in an oriental language; 

hundia etc. Provided that such usages may be excluded by any 

words in the body of the instrument which indicate an intention 
that the legal relations of the parties Iherelo shall 
Commencement; be governed by this Act; and it shall come into 
force on the first day of March, 1882. 

2. [ Repeal of enactments. ] Repealed by the Repealing and 
Amending Act, 1891 (XII of 1891). 

3. In this Act— 

Interpretation 

clause. 

“banker" includes also persons or corporation or company 
“Beaker.” acting as bankers; and 

“notary public” includes alio any person appointed by die 
Local Government to perform the functions of a 
“Notary public." notary public under this Act. 



CHAPTER II 

Of Notw, BOIa and C 


4. A "promissory note” is an instrument in writing (not 
being a bank-note or a currency-note) containing 
an unconditional undertaking, signed by the 
maker, to pay a certain sum of money only to, or 
to the order of, a certain person, or to the bearer of the instrument. 


note;” 


Illustrations 

A signs instruments in the following terms: 

(a) ‘7 promise to pay B or order Rs. 500." 

(b) “I acknowledge myself to be indebted to B in Rs. 1,000, 
to be paid on demand, for value received.” 

(c) “Mr. B. I. O. U. Rs. 1,000." 

(d) “I promise to pay B Rs. 500 and all other sums which 
shall be due to him.” 

(r) "I promise to pay B Rs. 500, first deducting thereout any 
money which he may owe me.” 

(/) ‘1 promise to pay B Rs. 500 seven days after my marriage 
with C." 

(g) “I promise to pay B Rs. 500 on D’s death, provided D 
leaves me enough to pay that sum.” 

(A) “1 promise to pay B Rs. 500 and to deliver to him my 
black horse on 1st January next.” 

The instruments respectively marked (a) and (b) are promis¬ 
sory notes. The instruments respectively marked (c), (d), (e), (/), 
(g) and (A) are not promissory notes. 

5. A "bill of exchange” is an instrument in writing containing 
“Bill of an unconditional order, signed by the maker, 

directing a certain person to pay a certain sum 
of money only to or to the order of, a certain person or to the 
bdarer of the instrument. 

i A promise or order to pay is not '^conditional,” within the 
me a nin g of this section and section 4, by reason of the time for 
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payment of the amount or any instalment thereof being expressed 
to be on the lapse of a certain period after the occurrence of a 
specified event which, according to the ordinary expectation of 
mankind, is certain to happen, although the time of its happening 
may be uncertain. The sum payable may be “certain," within the 
meaning of this section and section 4, although it includes future 
interest or is payable at an indicated rale of exchange, or is accord¬ 
ing to the course of exchange, and although the instrument 
provides that, on default of payment of an instalment, the balance 
unpaid shall become due. 

The person to whom it is dear that the direction is given or 
that payment is to be made may be a “certain person, 11 within the 
meaning of this section and scuion 4, although he is misnamed or 
designated by description only. 

(i. A “cheque’’ is a bill ot exchange drawn on a specified banker 
and nut expressed to be payable otherwise than 
Cheque. on demand. 


7.. The maker of a bill of cxdiange or cheque is called die 
"Drawer" “drawer,” the person thereby directed to pay is 

Drawee.” called the “drawee.” 

When in the bill oi in any indorsement thereon the name of 
any person is given in addition to the drawee tp 
J ” ” casc he restored to in case of need, such perron is called 
a ' drawee in case of need.” 


After the drawee of i bill hjs signed his assent upon the hill, 


"Acceptor" 


nr, if there are more parts thereof than oat % upon 
one of such paits, and delivered the same or given 


notice of such signing to the holder or to some person on fain 
behalf he is called the “acceptor.” 


When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person 
for accepts it supra protest for honour of the drawer 
or for any one of the indorsers, such person is 
called an “acceptor for honour.” 


The person named in the instrument, to whom or to whose 
order the money is by the instrument directed to 
be paid, is called the “payee.” 


■ftyc*' 
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B. The “holder" of a promissory note, bill of exchange or 
cheque means any person entitled in his own 
'** B * dcr '” name to the possession thereof and to receive or 
recover the amount due thereon from the parties thereto, 

Where the note, bill or cheque is lost or destroyed, its holder 
is the person so entitled at the time of such loss or destruction. 

9. “Holder in due course” means any person who for con 

'Udder in sideration became the possessor of a promissory 

due course.” note, bill of exchange or cheque if payable to 

bearer, 

or the payee or indorsee thereof, if payable to order before 
the amount mentioned in it became payable, and without having 
sufficient cause to believe that any defect existed in the title ol 
the person from whom he derived his title. 

10, “Payment in due course” means payment in accordance 
with the apparent tenor of the instrument in good faith and 

without negligence In any person in possession 
^anrnt in due un d er circumstances which do not afford 

a reasonable ground for believing that he is 
not entitled to receive payment of the amount therein mentioned. 


11. A promissory note, bill of exchange or cheque drawn nr 
Inland instru- made in British India, and made payable in, o» 
ment" drawn upon any person resideul in British India, 

shall be deemed to be an inland instrument. 


12. Any such instrument not so drawn, made or made payable 

foreign instru- shall be deemed to be a foreign instrument. 
meat.' 1 

13. (7) A “negotiable instrument” means a promissory note, 
“Negotiable bill of exchange or cheque payable either to order 
instrument." or to bearer. 

Explanation (r)—A promissory note, bill of exchange or cheque 
is payable to order which is expressed to be so payable or which is 
expressed to be payable to a particular person, and does not contain 
words prohibiting transfer or indicating an intention that it shall 
not be transferable, 

Explanation (si) A promissory note, bill of exchange or 
cheque is payable to bearer which is expressed to be so payable or 
on which the only or last indorsement is an indorsement in blank. 
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Explanation (ur)—Where a promissory note, bill of exchange 
or cheque, either originally or by indorsement, is expressed to be 
payable to the order of a specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

(2) A negotiable instrument may be made payable to two or 
more payees jointly, or it may be made payable in the alternative 
to one of two, or one or some of several payees. 

14. When a promissory note, bill of exchange or cheque is 

transferred to any person, so as to constitute that 
Negotiation. person the holder thereof, the instrument is said 
to be negotiated. 

15. When the maker nr holder of a negotiable instrument 
signs the same, otherwise thjn as such maker, for the purpose of 

negotiation, on the back or face thereof or on a 
Indorsement. s ] } p Cl f p a p tr annexed thereto, or so signs for the 
same purpose a stamped paper intended to be completed as a 
negotiable instrument, he is said to indorse the same, and is called 
the “indorser.” 

16. (/) If the indorser signs his name only, the indorsement 

Indanement “in * s SJ,C ^ *° " in if he adds a direction 

blank" and (< in to pay the amount mentioned in the instrument 
fall." to, or to the order of, a specified person, the 

Indorsee. 1 " indorsement is said to be <l in full" ; and the person 

so specified is called the “indorsee" of the instrument. 

(2) The provisions of this Act relating to a payee shall apply 
with the necessary modifications to a indorsee. 

17. Where an instrument may be construed either as a 
Ambiguous promissory note or bill of exchange, the holder 
instrument*. may at his election treat it as either, and the 
instrument shall be thenceforward treated accordinly. 

•18. If the amount undertaken or ordered to be paid is stated 
Where amount differently in figures and in words, the amount 

difcmtlyu stated in words shall be the amount undertaken 

figures and or ordered to be paid. 


Indorsement “in 
blank" and "in 
fall." 

"Indorsee.” 


19. A promissory note or bill of exchange, in which no 
Imtroncnts pay. for payment is specified, and a cheque, are pay- 
able an denund able, on Awwanit. 
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20. Where one person signs and delivers to another a paper 
stamped in accordance with the law relating to negotiable instru¬ 
ments then b force b British India, and either wholly blank or 

having written thereon an incomplete negotiable 
instrument, he thereby gives prime facie authority 
to the holder thereof to make or complete, as the 
case may be, upon it a negotiable instrument, for any amount 
specified therein and not exceeding the amount covered by the 
stamp. The person so signhg shall be liable upon such rntru- 
ment, in the capacity in which he signed the same, to any holder 
b due course for such amount: Provided that no person other 
than a holder in due course shall recover from the person delivering 
the instrument anything b excess of the amount intended by him 
to be paid thereunder. 

21. In a promissory note or bill of exchange the expressions 

"At right.” “On s *Sht” and “ on presentment” mean on demand, 
presentment.” The expression, "after sight” means, b a promis- 

‘After sight.” sory note, after presentment for sight, and, b a 

bill of exchange, after acceptance, or noting for non-acceptance, 
or protest for non-acceptance. 

22. The maturity of a promissory note or bill of exchange is 
‘Maturity." the date at which it falls due. 

Every promissory note or bill of exchange which is not ex- 
pressed to be payable on demand, at sight or on 
Days of grace. presentment is at maturity on the third day after 
the day on which it is expressed to be payable. 

23. In calculating the date at which a promissory note or bill 

Calculating . of exchange, made payable a stated number of 

^notep^abk mont ^s after date or after sight, or after a certain 

so many months event, is at maturity, the period stated shall be 

dterdste held to terminate on the day of the month which 

or sight. 

corresponds with the day on which the instrument is dated) or 
presented for acceptance or sight, or noted for non-acceptance, or 
protested for non-acceptance, or the event happens, or, where the 
instrument is a bill of exchange made payable a stated number of 
months after sight and has been accepted for honour, with the day 
on which it was so accepted. If the month in which the period 
would terminate has no corresponding day, the period «ha11 be held 
to terminate on the last day of such month. 
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(•) A negotiable instrument, dated 29th January, 1878, is made 
payable at one month after date. The instrument is at 
maturity on the third day after the 28th February, 1878. 

(b) A negotiable instrument dated 30lh August, 1878, is made 
payable three months after date. The instrument is at 
maturity on the 3rd December, 1878. 

(?) A promissory note or bill of exchange, dated 31st August, 
1878, is made payable three months after date. The instrument 
is at maturity on the 3rd December, 1878. 

24. In calculating the date at which a promissory note or 
Calculating bill of exchange made payable a certain number 

maturity of bill Q f c j a y S a f( cr J a tc or after sight or after a certain 
or note payable . , " r . . . 

fi many days event 1S a * maturity, the day of the date, or ot 

after date or presentment for acceptance or sight, or of protest 

sight. 

for non-acceptance, or on which the event hjppens, shall be 
excluded. 

25. When the day on which a promissory note or bill of 

When day of exchange is at maturity is a public holiday, the 

SSiday tyi * a instrument shall be deemed to be due on the next 

preceding business day. 

Explanation .'—The expression “public holiday v includes Sun¬ 
days, New Year's day, Christmas day : if, either of such days falls 
on a Sunday, the next following Monday : Good Friday; and any 
other day declared by the Local Government, by notification in 
the official Gazette, to be a public holiday. 

CHAPTER III 

Parties to Notes, BiDa end Cheques 

26. Every person capable of contracting, according to the law 

to which he is subject, may bind himself and ho 
bound by the making, drawing, acceptance, 
Dotes, etc, indorsement, delivery and negotiation of a 

promissory note, bill of exchange or cheque. 
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A minor may draw, indorse, deliver and negotiate such 
Minor. instrument so as to bind all parties except himself. 

Nothing herein contained shall be deemed to empower a 
corporation to make, indorse or accept such instruments except 
in cases in which, under the law for the time being in force, they 
are so empowered. 

27. Every person capable of binding himself or of being 

bound, as mentioned in section 26, may so bind 
^* ency ’ himself or be bound by a duly authorized agent 

acting in his name. 

A general authority to transact business and to receive and 
discharge debts does not confer upon an agent the power of accept¬ 
ing or indorsing bills of exchange so as to bind his principal. 

An authority to draw bills of exchange does not of itself import 
an authority to indorse. 

28. An agent who signs his name to a promissory note, bill 

of exchange or cheque without indicating thereon that he signs 
as agent, or that he does not intend thereby to incur personal 
Liability of agent responsibility, is liable personally on the instra* 
*401% ment, except to those who induced him to sign 

upon the belief that the principal only would be 

hdd liable. 

29. A legal representative of a deceased person who signs his 

Liability of legal namc to a P rom b 5or y notc > bill of exchange or 
Kpraentative cheque is liable personally thereon unless he 

■Sou*- expressly limits his liability to the extent of the 

assets received by him as such. 

30. TRe drawer of a bill of exchange or cheque is bound, in 

case of dishonour by the drawee or acceptor 
Liability of drawer. th crco f ? compete the holder, provided due 

notice of dishonour has been given to, or received by, the drawer 
as hereinafter provided. 

31. The drawee of a cheque having sufficient funds of the 
UibllltydE drawer in his hands, properly applicable to the 
dmeeof payment of such cheque must pay the cheque 

when duly required so to do, and, in default of 
such payment, must compensate the drawer for any loss or damage 
caused by such default 
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32. Io the absence of a contract to the contrary the maker 
of a promissory note and the acceptor before maturity of a bill 
Ability of of exchange arc bound to pay the amount thereof 

and sartor* at maturit y according to the apparent tenor of 

ofbilL the note or acceptance respectively, and the 

acceptor of a bill of exchange at or after maturity is bound to pay 
the amount thereof to the holder on demand. 


In default of 4uch payment a* aforesaid, such maker or 
acceptor is bound to compCLsalc any party to the note or bill for 
any loss or damage sustained by him and caused by such default. 

33. No person except the drawee of a bill of exchange or all 
Only drawee can or some of sever.il drawees, or a person named 
exceptranecd 1 herein as a drawee in case of need, or an acceptor 
or for honour, fur honour, can bind himself by an acceptance. 

34. Where there are several drawees id a bill of exchange 

Acceptance by w ^ 1 ’ ‘ ,ri rn * Partners, each ot them can accept it 

several drawees fur himself, hut none of thrm can accept it for 

not partners. annlhc without hi* authority. 

ft In the absence of j cun trad to the contrary, whoever 

Liability of indor*- and delivers a negotiable instrument 

indorser. before maturity, without, in such indorsement, 

expressly excluding oc making lorditumal his own liability, is 
bound thereby to every subscuucnl holder, in case of dishonour 
by the drawee, acceptor or maker to compensate, such holder for 
any loss or damage caused to him by such dishonour, provided 
due notice of dishonour has been given to or received by, such 
indorser as hereinafter provided. 


Every indorser after dishonour is liable as upon an instrument 
payable on demand. 

36. Every prior party tn a negotiable instrument is liable 

Liability of prior thercou to a holder in due course until the instru- 

parties to holder * meat is duly satisfied, 
in due course. 

37. The maker of a promissory note or cheque, the drawer 

Maker, drawer of a bill of exchange until acceptance, and the 

and acceptor acceptor are, in the absence of a contract to the 

pnndpd*- contrary, respectively liable thereon as principal 

debtors, and the other parties thereto are liable thereon as sureties 
for the maker, drawer or acceptor, as the case may be* 
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38. Ai between the parties so liable as sureties, each prior 

Prior party ■ party is in the absence of a contract to the 

contrary, also liable thereon as a principal debtor 
subsequent party. in respect of each subsequent party. 

Illustration 

A draws a bill payable to his own order on B, who accepts. 
A afterwards indorses the bill to C, C to ^ and D to E As 
between E and B, B is the principal debtor, and A. C and D are 
his sureties. As between E and A, A is the principal debtor, and 
C and D are his sureties. As between E and C, C is the principal 
debtor and D is his suiety. 

39. When the holder of an accepted bill of exchange enters 

into any contract with the acceptor which, under 
lX^oMSTl wc tion 134 or H5 of the Indian Contract Act, 

1872, would discharge the other parties, the holder 
may expressly reserve his right to charge the other parties, and in 
such case they are not discharged. 

40. When the holder of a negotiable instrument, without the 

Discharge of consent of the indorser, destroys the indorser’s 

indoner’s remedy against a prior party, the indorser is 

liability. discharged from liability to the holder to the same 

extent as if the instrument had been paid at maturity. 

Illustration 

A is the holder of a bill of exchange made payable to the order 
of B, which contains the following indorsements in blank 

First indorsement, “B". 

Second indorsement, “Peter Williams.*' 

Third indorsement, “Wright fit Co. 11 

Fourth irdorsement, “John Rozario.” 

This bill A puts in suit against John Rozario and strikes out, 
without John Rozarir’s consent, the indorsements by Peter 
Williams and Wright & Co. A is not entitled to recover any¬ 
thing from John Rozario. 

41. An acceptor of a bill of exchange already indorsed is not 

Accotor bound rc ^ cvec * ^° m by reason that such indorae- 

althoqgh indone- ment is forged, if he knew or had reason to believe 
meat forged. the indorsement to be forged when he accepted 
the HIL 
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42 An acceptor of a bill of exchange drawn in a fictitious 
name and payable to the drawer's order is not, by 
Aaxptaneeflf reason that such name is fictitious, relieved from 
liability to any holder in due course claiming 
under an indorsement by the same hand as the 
drawer’s signature, and purporting to be made by the drawer. 

43. A negotiable instrument made, drawn, accepted, indorsed 
or transferred without consideration, or for a consideration which 

fails, creates no obligation of payment between 
Negotiable imtru- the parties to the transaction. But if any such 

sritbcut^consi P ar ty ^ as transferred the instrument with or 
without indorsement to a holder for consideration, 
such holder, and every subsequent holder deriving 
title from him, may recover the amount due on such instrument 
from the transferor for consideration or any prior party thereto. 

Exception No parLy for whose accommodation a negotiable 
instrument has been made, drawn, accepted or indorsed can, if he 
has paid the amount thereof, recover thereon such amount from 
any person who became a party to such instrument for his 
accommodation. 

Exception II -No party to the instrument who has induced 
any other party to make, draw, accept, indorse or innsfcr the same 
to him for a consideration which he has failed to pay or perform 
in full shall recover thereon an amount exceeding the consideration 
(if any) which he has actually paid or peiformed. 

44. When the consideration for which a person signed a 

Partial a bsence or P rom ‘ ssor ) r nolc - bill of exchange or cheque 
failure of money- cousisled of money, and was originally absent in 
consideration. part or has subsequently failed in part, the snrn 
which a holder standing in immediate relation with siH.* sinner is 
entitled to receive from him is proportionately reduced. 

Explanation .—The drawer of n bill of exchange stands in 
immediate relation with the acceptor. The maker of a promissory 
note, bill of exchange or cheque stands in immcdiitc relation with 
the payee and the indorser with his indorsee. Other signers may 
by agreement stand in immediate relation with a holder. 
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Illustration 

A draws a bill on B for Rs. 500 payable to the order of A. B 
accepts the bills but subsequeotly dishonours it by non-payment. 
A sues B on the bill. B proves that it was accepted for Value as 
to Rs. 400, and as an accommodation to the plaintiff as to the 
residue. A can only recover Rs. 400. 

45. Where a part of the consideration for which a person 
signed a promissory note, hill of exchange or cheque, though not 
consisting of money, is ascertainable in money without collateral 
enquiry, and there has been a failure of that part, 
sum which a holder standing in immediate 
consisting of relation with such signer is entitled to receive 
money from him is proportionally reduced. 

45. A. Where a bill of exchange has been lost before it is 
over-due, the person who was the holder of it 
SSiiftS ma y a pp!y to the drawor 10 K ivc hi “> another bill 
bilL of the same tenor, giving security to the drawer, 

if required, to indemnify him against all persons 
whatever in case the bill alleged to have been lost shall be found 
again. 

If the drawer on request as aforesaid refuses to give such 
duplicate bill, he may be compelled to do so. 


CHAPTER IV 
Of Negotiation 

4& The making, acceptance or indorsement of a promissory 
note, bill of exchange or cheque is completed by 
lishterf, delivery, actual or constructive., 

As between parties standing in immediate relation delivery 
to be effectual must be made by the party making, accepting or 
indorsing the instrument, or by a person authorised by him in that 
h^half, 

As between parties and any holder of the instrument other 
than a holder in due course, it may be shown that the instrument 
was delivered conditionally or for a special purpose only, and not 
for the purpose of transferring absolutely the property therein. 



the KSttrauua THmmmm act, 1887 148 


A promissory note, bill erf exchange or cheque payable to bearer 
is negotiable by the delivery thereof. 

A promissory note, bill of exchange or cheque payable to order 
is negotiable by the holder by indorsement and delivery thereof, 

47. Subject to the provisions of section 58, a promissory note, 
Negotiation by *"11 of exchange or cheque payable to barer is 
delivery. negotiable by delivery thereof. 

Exception—h promissory note, bill of exchange or cheque 
delivered on condition that it is not to take effect except in a 
certain event is not negotiable (except in the hands of a holder 
far value without notice of the condition) unless such event 
happens. 


Illustrations 


(a) A, the holder of a negotiable instrument payable to bearer, 
delivers it to B’s agent to keep for B. The instrument has been 
negotiated. 

( b ) A, the holder of a negotiable instrument payable to 
bearer, which is in the hands of A’s banker, who is at the time 
the banker of B, directs the banker to transfer the instrument to 
B’s credit in the banker's account with B. The hanker does so* 
and accordingly now possesses the instrument as B’s agent The 
instrument has been negotiated, and B has IjCcohu. the holder of 
it 


Subject to the provisions of section 58, a promissory note, 
bill of exchange oi cheque payable to order, is 
negotiable by the holder by indorsement and 
delivery thereof. 

49. The holder of a negotiable instrument in blank may, with¬ 
out signing his own name, by writing above the 
indorsers signature a direction to pay to any 
other person as indorsee, convert the indorsement 
in blank into an indorsement in full; and the 
holder does not thereby incur the /esponsibiUty 

of an indorser. 


Negotiation by 
indorsement 


Conversion of 
indorsement in 
blank into in- 

tin full. 


50. The indorsement of a negotiable instrument fallowed by 
delivery transfers to the indorsee the property 
Bfaetefindonfr therein with the right of further negotutfcm; 
* but the indorsement may, by express words, 
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restrict or exclude such right, or may merely constitute the in- 
donee an agent to indorse the instrument, or to receive its contents 
for the indorser or for some other specified person. 

Illustrations 


B signs the following indorsements on different negotiable 
instruments payable to bearer 

(a) “Pay the contents to C only.** 

(&) “Pay C for my use.” 

(c) “Pay C or order for the account of B.” 

(d) “The within must be credited to C. M 

These indorsements exclude the right of further negotiation 
byC. 

(e) “Pay C” 

(/) “ Pay C 9 value in account with the Oriental Bank." 

(g) “Pay the contents to C, being part of the consideration 
in a certain deed of assignment executed by C, to the 
indorser and others." 

These indorsements do not exclude the right of further 
negotiation by C. 

51. Every sole meeker, drawer, payee or indorsee, or allPof 


Who may 
negotiate. 


several joint makers, drawers, payees or indorsees, 
nf a negotiable instrument may, if the negotia¬ 
bility of such instrument has not been restricted 


or excluded as mentioned in section 50 indorse and negotiate the 


same. 

Explanation .—Nnlhing in this section enables a maker or 
drawer to indorse or negotiate an instrument, unless he is in law¬ 
ful possession or is holder thereof; or enables a payee or indorsee 
to indorse 1 nr negotiate an instrument, unless he is holder thereof. 

i 

Illustration 


A hill is drawn payable to A or order. A indorses it to B, 
the indorsement not containing the words, “or order" or an) 
equivalent words. B may negotiate the instrument. 

52. The indorser of a negotiable instrument may, by express 
words in the indorsement, exclude Ids own 
Indorser who ex- liability thereon, or make such liability or the 

itiMlyorimke? indorsee to receive the amount due 

it conditional. thereon depend upon the happening of a specified 
event, although such event mny never happen. 
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Where an indoner 10 exdudes his liability and afterwards be¬ 
comes the holder of the instrument, all intermediate indorsers am 
liable to him. 


Illustrations 

(a) The indorser of a negotiable instrument signs his nann> 
adding the words— 

“Without recourse." 

Upon this indorsement he incurs no liability. 

(b) A is the payee and holder of a negotiable instrument. 
Exduding personal liability by an indorsement 11 without recourse ” 
he transfers the instrument to B, and B indorses it to C, who 
indorses it to A. A ls not only reinstated in his former rights, 
but has the rights of an indorsee against B and C. 

5). A holder of a negotiable instrument 
Holder deriving who derives title from a holder in due course 

X“ dCr ^ as the rights therein of that holder in due 
course 


C54. Subject to the provisions hereinafter contained as to 
crossed cheques, a negotiable instrument indorsed 

dm^inblar^. * n * 1 * jn ^ * s P^Y 3 ^ to ihe bearer thereof even 
all hough originally payable to order. 


55. If a negotiable instrument after having been indorsed in 
Cqoveiuon n* blank is indorsed in full, the amount of it cannot 
indorsement id be claimed from the indorser in full, except by 

raStaetnen' l )cl ‘ ,on whom it has been indorsed in full, 

inSpL or b\ one who derives title through such person. 


$6. No writing on a negotiable instrument is valid for the 
purpose of negotiation if such writing purports 

panrfromdift to trans ^ er on ty a l ,art of the amount appearing 
to br clue on the instrument; but, where such 
amount has been partly paid a note to that effect may be indorsed 
on the instrument, which may then be negotiated for the balance. 


Legal represents 57. The legal representative of a deceased 
tive cannot by person cannot negotiate by delivery only a promt- 
“ r y ^ ot txdM&gt or cheque payable to 
S£h » doned or dor and indorsed by the deceased but not 

by deceased. delivered. 
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58. When a negotiable instrument has been lost or has been 
obtained bom any maker, acceptor or holder thereof by means 

of an offence or fraud, or for an unlawful conn- 
obtakied'by un- deration, 110 possessor or indorsee who claims 
lawful means or through the person who found or so obtained the 
for unlawful son- instrument is entitled to receive the amount due 
thereon from such maker, acceptor or holder, or 
from any party, prior to such holder, unless such possessor or 
indorsee is, or some person through whom he claims was, a holder 
thereof in due course. 

59. The holder of a negotiable instrument, who has acquired 

I |tnment it after dishonour, whether by non-acceptance or 
Mpbed after non-payment, with notice thereof, or after 
dishonour or maturity, has only, as against the other parties, the 

when overdue. rights thereon of his transferor: 


Provided that any person who, in good faith and for considera¬ 
tion, becomes the holder, after maturity, of a promissory note or 
bill of exchange made, drawn or accepted with- 
out consideration, for the purpose of enabling 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any prior party. 


Illustration 

Hie acceptor of a bill of exchange, when he accepted it, 
deposited with the drawer certain goods as a collateral security 
for the payment of the bill, with power to the drawer to sell the 
goods and apply the proceeds in discharge of the bill if it were not 
paid at maturity. The bill not having been paid at maturity, the 
dmwa sold the goods and retained the proceeds but indorsed 
the bill to A. A’s title is subject to the same objection as the 
drawer's title. 


60. A negotiable instrument may be negotiated (except by 
iMtiument the maker, drawee or acceptor after maturity) 
negotiable till until payment or satisfaction thereof by the maker, 


payment or 
utiifiction. 


drawee or acceptor at or after maturity, but not 
after such payment or satisfaction. 



CHAPTER V 


Of Prmntmat 

61. A bill of exchange payable after sight must, if no time or 
place is specified therein far presentment, be presented to the 

drawee thereof for acceptance, if he qp, after 
acrtSanct" 1 ^ reasonable search, be found, by a person entitled 
to demand acceptance, within a reasonable time 
after it is drawn, and in business hours on a business day. In 
defaull of such presentment, no party thereto is liable thereon to 
the person making such default. 

If the drawee cannot, after reasonable search, be found, the 
lull is dishonoured. 

If the hill is directed to the drawee at a particular place, it 
must br presented at that place; and, if at the due date for 
presentment he cannot, after reasonable search, be found there; 
the bill is dishonoured. 

Where authorised by agreement or usage, a presentment 
through thr post office by means of a registered letter is sufficient. 

62. A promissory note, payable at a certain period after 
Presentment of s, lM must be presentrd to the maker thereof 
piomismy note for sight (if he can, after reasonable search, be 
for sight found) by a person entitled to demand payment, 
within a reasonable time after it is made and in business hours 
on a business day. In default of such presentment, no party there¬ 
to is liable thercou to the person making such default. 

61. The holder must, if so required by the drawee of a bill 
of exchange presented to him far acceptance, 
Drawee's time allow the drawee forty-eight hours (exclusive of 

for deliberation, public holidays) to consider whether he will accept 

it. 

64. Promissury notes, bills of exchange and cheques must be 
presented for payment to the maker, acceptor n 
^^ Mnt drawer thereof respectively, by or on behalf of the 
holder as hereinafter provided. In default of such 
presentment, the other parties thereto ore not liable thereon to such 
holder. 

Where authorised by agreement or usage, a presentment 
through the port office by means of a registered letter ii sufficient . 
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and not 


-Where a promiuory note ii payable on doaaad 
had k M jpayaW at a lyadfi a d place, no presentment is neceuary 
to otder to charge the maker thereof. 

65. Presentment for payment must be made 
during the usual hours of business, and, if at a 
banker's, within banking hours. 

66. A promissory note or bill of exchange 
* of iMtro-nude payable at a specified period after date or 

Meet payable afterlight thereof, must be presented for payment at 
****** maturity. 

67. A promissory note payable by instalments must be 
for presented for payment on the third day after the 
P* date fixed for payment of each instalment; and 
payable by non-payment on such presentment has the same 

instalment. effect as non-payment of a note at maturity. 

68. A promissory note, bill of exchange or 
cheque made, drawn or accepted payable at a 
specified place and not elsewhere must, in order 
to charge any party thereto, be presented for 
payment at that pljce. 

69. A promissory note, or bill of exchange, mode, drawn ur 

Instrument pa - accc P te( * J specified place must, in 

able at specified or dcr to charge the maker or drawer thereof, be 
place. presented for payment at that place. 

70. A promissory note or hill of exchange not made payable 

Presen tme nt as rael tlonc d m sections 68 and 69, must he 

where no a- presented for payment at the place of business 

elusive place (if any), or at the usual residence, of the maker, 
specified. drawee or acceptor thereof, as the case may be. 

71. It the maker, drawee or acceptor of a negotiable mstru- 
Presentment meat has qo known place of business or fixed 

^noknmvn^ rcsl( * cnce ’ jne * 110 P' acc tn the instru- 

p b ee rf bud neu ment for presentment for acceptance or payment, 
or residence. such presentment may be made to him in person 
wherever he can be found. 

72. Subject to the provisions of section 84, a cheque must, 

in order to charge the drawer, be presented at 
Presentment of hank upon which it is drawn before the relation 
staqw to charge the drawer and his hanker has been 

altered to the prejudice of the drawer* 


drawer. 



CHAPTER XIII 

Special Rules of Evidence. 


118 Until the contrary is proved, the following presumptions 
Presumptions a shall bt made — 
to negotiable 
instruments — 

(a) that every negotiable instrument was made 01 dnwn 

for eonsideiatmn, and that tvtry such instrument, 
of consideration , w j 1C(1 |, H JCL ppttd, indorsed, pqptiatcd 

or transferred, was accepted, indorsed ncgolnled or transferred 
for consideration, 

(b) that every negotiable instrument bearing a date was 

made m drawn on sulH date; 

as to date, 

ft) that every aieepted bill of exchange was accepted wilh- 
u to tune of m a reasonable time after its date jnd before its 
acceptance, maturity; 

(if) that every tiansfer of i negotiable instrument was made 
as to tune of before its m itunty, 
transfer, 

(r) that the indorsements ippcaruig upon a negotiable 

as to order of instrument were made in the ordei in which they 

indorsement ippear thereon, 

(/) llul i lost promissory note, hill ol exchange 01 cheque 
as to stamp was duly st imped, 

(0 that the hnldu uf i nei>otiahle instrument is i holder in 
due course, Piuvidcd that where tlie instrument 
has ken obtimed from its lawful owner, or from 
jny jerrem in hwful custody thereof, bv means 
that holder » a of an offence or iraud, or has been obtained from 
holder in due ^ aiA cptur thereof by means of an 

offence or fraud, nr for unlawful consideration, 
the burthen ol pi living that the holder is a holder 
in due course lies upon him 

119. In a suit upon an instrument which has been dis¬ 
honoured, the Court shall, on proof of the protest; 
resumpti on oa p rwume the fact of dishonour, unless and until 
«d, fact „ dupmd. 
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120 No maker of a promissory note, and no drawer of a bill 

Estoppel against cxc ^ jn S c or cheque, and no acceptor of a bill 
denying anginal °f exchange for the honour of the drawer, shall, 
validity ot m a suit thereon by a holdei in due course, be 

instrument permitted to deny thf validity of the instrument 

as originally made ur diavsn 

121 No maker of a promissory note and no aLcepLor ol a 
Estoppel against ^ cubing piy iblc tu older shall, in a suit 
denying capacity theieou by i holder m due course, be permitted 

of payee to to deny to payu s u\ icit\, at the date of tht note 

indorse or ^ w j CJISt fa iJmt 

122 No indorser of a negotnble instrument shall, in a suit 
Estoppel against thereon by a subsequent holder, be permitted to 

orapMity^ 111 " ^ cnv Sl 5 niturt or capuitv to contnct of any 
pnorparty prior party io the instillment 


CHAPTER XIV 

Of CroiMd Cheques 

12? Where, a cheque beais jlioss its fate an addition of the 
words ' and company oi my abbreviation theieoi, 
Cheque crossed j^ wccll tun pj, ,|] L i tiaimerse lines, or of tsso 
paralle 1 transverse lines simplv, cither with oi 
without the words 1 not negotiable , that addition shall be deemed 
a crossing, and the cheque shill be deemed to be crossed generally 

124 Where a cheque bears across its face an lddition of the 

name of a banker, either with or without the 
cro,scd words “not negotiable,” that addition shill be 
deemed a crossing, and the cheque shall be deemed 
to be ciossed specially, aud to be crossed to that banker 

125 Where a cheque is uj crossed, the holder may cross it 
Crossing afta generally or specially 

issue 

Where a cheque is crossed generally, the holder may cross it 
specially 

Where a cheque is crossed generally or specially, the holdet 
may add the words M not negotiable” 

Where a cheque is crossed specially, the banker to whom it is 
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crowed nnv aj^ mi cross i1 sptculls to inolhu hanker, his igent, 
lot collection 

P(> Whuc i \ licquc is mm 1 cikialK, flu. i mkei on 
Pa>menLol rheqnc^hron it is dr \sn lull not , q it >thctwisr than 
crossed gencull) to i hud 

Whuc a thujuc is aimed sjccully, thL banka on whom it is 
diiun *h'II ivn |m it otherwise thin to the 
lll ' vLl ll * v 1 ljni ls 01 * l,s HP 1 *' ,nr 

colli f *v n 

127 3Micie cheque is unssui specially to inuc dian uiu 

P J >nuntofMi«iu l . l ’ ,,lU ‘’ ‘'“I* vnt " °' KStt] u> jn l ^‘ nt iin lhc 
crossed sprcnlh purpo t u inllutnn, lhc hiiiLu on whom il is 

mmt thin nnct ih un shill idusc |ia\iiitnt thereof 

1JS \ Ivi i the hanker on wiimi 1 closed cheque is cliawn 
iik i ml dc nu hi due i mu si die bmkci pqing du iliupie, 
uid (ii ease such ihcqui Ins tnrai to the Land of 
Payment in dui t j 1L „ |>u j the c 1, lucr dvicol, shiP respectively 

cheque he muled to the s line right*, ind lie placed in 

the Mine position in all aspects as they would 
iisputmly h»* mulled to and plued in it the unoiint ol the 
Jiupu had been paid In and kuiu I hv [he line owner thricol. 

129 \ny hankci paying i eluque crossed generally otheiwise 
thin to a hmk'i 01 i ihcc]iic erossul specially 

cheque 11 nut of W due nt * ltnV1SL ^ 1,1 lu ^ lL ^ ie simc 

course is nosM-d, oi his ^cnt lor collection, being i 

hinkir shill he h hie to tin ( mic owner of the 
cheque ioi an\ loss In may suMun owing In the cheque having 
been so paid 

130. A person taking i cheque crossed generally 01 specially, 
btanng in cilhei else the vsoids ‘not negotiable,' 1 

"tiS^n^SSs m sha ^ not ^au, nw * ^all not ** L *P*hfe of ^ving 
a bettci title to <hr cheque than that whuh the 
jierson from whom he took it had 

131 A banker who has in stood faith and without negligence 
received payment fa a customer ot a cheque 
hanku remving c,n * s «l uencnlly or specially to himself shall not, 
payment of cheque m case the title to the cheque proves defective, 
incur any liability to the true ownei of the chain* 
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Explanation.—A banker receives payment of a crossed cheque 
for a customer within the meaning of this section notwithstanding 
that he credits his customer's account with the amount of the 
cheque before receiving payment thereof. 


CHAPTER XV 

Of Bilk in Set. 

U2. Bills of exchange may be drawn in parts, each part being 
numbered and containing a provision that it shall continue pay- 

Set nf hill. a ^ c 40 * fJU £ as l * lc "iher remains unpaid. 

1 All the parts togethei make a set; but the whole 

set constitutes only one lull, and is extinguished, when one of the 
pjrts, if a separate bill, would be extinguished. 

Errtfpfioff.— When a person accepts oi indorses different parts 
of the bill in favour nl different persons, he and the subsequent 
indorsers of each pait are liable on such part as if it jverc a separate 
bill. 

115. As between holders in due course of different parts of 
Holder of fint ^ s,llTie *1 he who first acquired title to his 

acquired part P af t 1S entitled to thi other paits and the money 

entitled to all. represented h\ the bill. 

CHAPTER XVI 

Of lntenutimul Law 

134. In the ahsencc of a contract to the contrary, the liability 
of the maker or drawer of a foreign promissory 
note, hill of exchange or cheque is regulated in 
all essential matters by the law of the place 
where he made the instrument, and the respective 
liabilities of the acceptor ard indorser bv the law 
of the place wherr the instrument is made payable. 

Illustration 

A bill of exchange was drawn by A in California, where the 
rate of interest is 25 per cent, and accepted by B, payable in 


Law governing 
liability of 
maker, acceptor 

or indorser of 

foreign 

instrument 
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Washington, where the rate of interest is 6 per cent. The bill is 
indorsed in British India, and is dishonoured. An action on the 
bill is brought against B in British India. He is liable to pay 
interest at the rate of 6 per cent, only; but, if A is charged as 
drawer, A is liable to pay interest at the rate of 25 per cent. 

1W. Where a promissory note, bill of exchange or cheque is 
made payable in si different place from that in 
pay men t governs w *“ c * 1 ^ ' IS mac * e or indorsed, the law of the place 
dishonour. where it is made payable determines what cons¬ 
titutes dishonour and what notice of dishonoui is 

sufficient. 


Illustration 

A bill of exchange drawn and indorsed in British India, fiut 
accepted payable in France, is dishonoured. The indorsee causes 
it to be protested for such dishonour, and gives notice thereof in 
accordance with the law of France, though not in accordance with 
the rules herein contained in respect of hills which are not foreign. 
The notice is sufficient 

1%. If a negotiable instrument is made, drawn, accepted or 
indorsed nut of British India, but in accordance 
e?c tr out^Sf mW k' Wl *k Liw of British India, the circumstance 
k British India, that .in> agreement evidence by such instrument 

hut in accordance i s invalid according to the law nl the rountry 
with its law. whereir it was entered into does not invalidate 
any subsequent acceptance nr indorsement made thereon in British 
India. 

W. The law of any foreign inuntn regarding promissory 
notes, hills of exchange and cheques shall be 
SS?E,“ In be the same as that of British India. 

ragn w. un j e& ^ anr i nn t’l the contrary is proved. 

CHAPTER XVII 

Notaries Public 

H8. The Local Government may, from time to time, by 
notification in the official Gazette, appoint any 
person, by name or by virtue of his office, to be a 
™ notary public under this Act and to exercise bis 
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functions as such within any local jrta; and may, by like notih 
Uon, iemove from office any notary public appointed under t 
Act 

139 The Local Government may, from time to tune, 
Powers to mAi- notification in the official Gazette make m 
rules for notaries consistent with this Act for the guidance a 
pu ^ ,c ion l iul ni notaries publiL appointed under t 

Ait, and may, by such rules (among other matters), fix the t 
payable to such notaries 


bCHLDULL 
[ Enactments repealed ] 

Repealed by the Repealing and (mending Act , Ml 
(XI! of Ml) 
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